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A BILL
For the general revision of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the

2 United States of America in Congress assembled,

3 TITLE I-GENERAL REVISION OF COPYRIGHT LAW

4 SwE. 101. Title 17 of the United States Code, entitled "Copyrights,"

5 is hereby amended in its entirety to read as follows:

6 TITLE 17-COPYRIGHTS
CHAPTER Sec.
1. SUBJECT MATTER AND SCOPE OF COPYRIGHT-------------------------- 101

2. COPYRIGHT OWNERSHIP AND TRANSFEB _----------------------------- 201

3. DURATION OF COPYRIGHT ---.---------------- --------- 301

4. COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION -.------------------. . 401

5. COPYRIGHT INFRINGEMENT AND REMEDIES- --------------------------- 501

6. MANuvAcruoNG REQUIBEMENT AND IMPORTATION .---.--.--------- 601

7. COPYRIGHT OFFICE ------------------------------------------------- 701

8. COPYRIGHT ROYALTY TBNAL..--------------------------------- 801

7 Chapter 1.-SUBJECT MATTER AND SCOPE OF COPYRIGHT
Sec.
101. Definitions.
102. Subject matter of copyright: In general.
103. Subject matters of copyright: Compilations and derivative works.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Government works.
106. Exclusive rights in copyrighted works.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.
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1 TITLE 17-COPYRIGHTS-Continued

2 Chapter 1.-SUBJECT MATTER AND SCOPE OF
3 COPYRIGHT-Continued

See.
109. Limitations on exclusive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on exclusive rights: Exemption of certain performances and

displays.
111. Limitations on exclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusive rights in pictorial, graphic, and sculptural works.
114. Scope of exclusive rights in sound recordings.
115. Scope of exclusive rights in nondramatic musical works: Compulsory license

for making and distributing phonorecords.
116. Scope of exclusive rights in nondramatic musical works and sound record-

ings: Public performances by means of coinoperated phonorecord players.
117. Scope of exclusive rights: Use in conjunction with computers and similar

information systems.

4 § 101. Definitions
5 As used in this title, the following terms and their variant forms

6 mean the following:

7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related
10 images which are intrinsically intended to be shown by the use of
11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accompanying sounds, if any, regardless
13 of the nature of the material objects, such as films or tapes, in
14 which the works are embodied.
15 The "best edition" of a work is the edition, published in the
16 United States at any time before the date of deposit, that the Li-
17 brary of Congress determines to be most suitable for its purposes.
18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by him.
20 A "collective work" is a work, such as a periodical issue, an-
21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are
23 assembled into a collective whole.
24 A "compilation" is a work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authorship. The term "com-

28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which
30 a work is fixed by any method now known or later developed, and

31 from which the work can be perceived, reproduced, or otherwise
32 communicated, either directly or with the aid of a machine or
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1 device. The term "copies" includes the material object, other than

2 a phonorecord, in which the work is first fixed.

3 "Copyright owner," with respect to any one of the exclusive

4 rights comprised in a copyright, refers to the owner of that par-

5 ticular right.

6 . A work is "created" when it is fixed in a copy or phonorecord

7 for the first time; where a work is prepared over a period of time,

8 the portion of it that has been fixed at any particular time con-

9 stitutes the work as of that time, and where the work has been

10 prepared in different versions, each version constitutes a separate

11 work.

12 A "derivative work" is a work based upon one or more pre-

13 existing works, such as a translation, musical arrangement, dram-

14 atization, fictionalization, motion picture version, sound record-

15 ing, art reproduction, abridgment, condensation, or any other

16 form in which a work may be recast, transformed, or adapted. A

17 work consisting of editorial revisions, annotations, elaborations,

18 or other modifications which, as a whole, represent an original

19 work of authorship, is a "derivative work."

20 A "device," "machine," or "process" is one now known or later

21 developed.

22 To "display" a work means to show a copy of it, either directly

23 or by means of a film, slide, television image, or any other device

24 or process or, in the case of a motion picture or other audiovisual

25 work, to show individual images nonsequentially.

26 A work is "fixed" in a tangible medium of expression when its

27 embodiment in a copy or phonorecord, by or under the authority

28 of the author, is sufficiently permanent or stable to permit it to

29 be perceived, reproduced, or otherwise communicated for a period

30 of more than transitory duration. A work consisting of sounds,

31 images, or both, that are being transmitted, is "fixed" for pur-

32 poses of this title if a fixation of the work is being made simultane-

33 ously with its transmission.

34 The terms "including" and "such as" are illustrative and not

35 limitative.

36 A "joint work" is a work prepared by two or more authors

37 with the intention that their contributions be merged into insepa-
38 rable or interdependent parts of a unitary whole.

39 "Literary works" are works other than audiovisual works,
40 expressed in words, numbers, or other verbal or numerical sym-



4

1 bols or indicia, regardless of the nature of the material objects,

2 such as books, periodicals, manuscripts, phqnorecords, or film, in

3 which they are embodied.

4 A transmitting organization's "local service area" is defined'

5 in accordance with the provisions of section 111(f) (2) (C).

6 "Motion pictures" are audiovisual worksconsisting of a series

7 of related images which, when shown in Succession, impart an

8 impression of motion, together with accompanying sounds, if any.

9 To "perform" a work means to recite, render, play, dance, or

10 act it, either directly or by means of any device or process or, in

11 the case of a motion picture or other audiovisual work, to show its
12 images in any sequence or to make the sounds accompanying it

13 audible, and, in the case of a sound recording, to make audible

14 the sounds fixed in it.

15 "Phonorecords" are material objects in which sounds other than

16 those accompanying a motion picture or other audiovisual work,

17 are fixed by any method now known or later developed, and from

18 which the sounds can be perceived, reproduced, or otherwise com-

19 municated, either directly or with the aid of a machine or device.
20 The term "phonorecords" includes the material object in which

21 the sounds are first fixed.

22 "Pictorial, graphic, and sculptural works" include two-dimen-

23 sional and three-dimensional works of fine, graphic, and applied

24 art, photographs, prints and art reproductions, maps, globes,

25 charts, plans, diagrams, and models.

26 A "pseudonymous work" is a work on the copies or phono-

27 records, of which the author is identified under a fictitious name.

28 "Publication" is the distribution of copies or photorecords of a

29 work to the public by sale or other transfer of ownership, or by

30 rental, lease, or lending. The offering to distribute copies or

31 phonorecords to a group of persons for purposes of further dis-
32 tribution, public performance, or public display, constitutes

33 publication.

34 To perform or display a work "publicly" means:

35 (1) to perform or display it at a place open to the public or
36 at any place where a substantial number of persons outside

37 of a normal circle of a family and its social acquaintances is
38 gathered;

39 (2) to transmit or otherwise communicate a performance
40 or display of the work to a place specified by clause (1) or to
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1 the public, by means of any device or process, whether the

2 members of the public capable of receiving the performance

3 or display receive it in the same place or in separate places

4 and at the same time or at different times.

5 "Sound recordings" are works that result from the fixation of

6 a series of musical, spoken, or other sounds, but not including the

7 sounds accompanying a motion picture or other audiovisual work,

8 regardless of the nature of the material objects, such as disks,

9 tapes, or other phonorecords, in which they are embodied.

10 "State" includes the District of Columbia and the Common-

11 wealth of Puerto Rico, and any territories to which this title is

12 made applicable by an act of Congress.

13 A "transfer of copyright ownership" is an assignment, mort-
14 gage, exclusive license, or any other conveyance, alienation, or

15 hypothecation of a copyright or of any of the exclusive rights

16 comprised in a copyright, whether or not it is limited in time or
17 place of effect, but not including a nonexclusive license.
18 A "transmission program" is a body of material that, as an

19 aggregate, has been produced for the sole purpose of transmission
20 to the public in sequence and as a unit.
21 To "transmit" a performance or display is to communicate it by

22 any device or process whereby images or sounds are received
23 beyond the place from which they are sent.
24 The "United States," when used in a geographical sense, com-
25 prises the several States, the District of Columbia and the Com-
26 monwealth of Puerto Rico, and the organized territories under
27 the jurisdiction of the United States Government.
28 A "useful article" is an article having an intrinsic utilitarian

29 function that is not merely to portray the appearance of the
30 article or to convey information. An article that is normally a part
31 of a useful article is considered a "useful article."
32 The author's "widow" or "widower" is the author's surviving

33 spouse under the law of his domicile at the time of his death,

34 whether or not the spouse has later remarried.

35 A "work of the United States Government" is a work prepared
36 by an officer or employee of the United States Government as part

37 of his official duties.
38 A "work made for hire" is:

39 (1) a work prepared by an employee within the scope of
40 his.employment; or
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1 (2) a work specially ordered or commissioned for use as

2 a contribution to a collective work, as a part of a motion pic-

3 ture or other audiovisual work, as a translation, as a supple-

4 mentary work, as a compilation, as an instructional text, as

5 a test, as answer material for a test, as a photographic or

6 other portrait of one or more persons; or as an atlas, if the

7 parties expressly agree in a written instrument signed by

8 them that the work shall be considered a work made for hire.

9 A "supplementary work" is a work prepared for publication

10 as a secondary adjunct to a work by another author for the

11 purpose of introducing, concluding, illustrating, explaining,

12 revising, commenting upon, or assisting in the use of the other

13 work, such as forewords, afterwords, pictorial illustrations,

14 maps, charts, tables, editorial notes, musical arrangements,

15 answer material for tests, bibliographies, appendixes, and

16 indexes. An "instructional text" is a literary, pictorial, or

17 graphic work prepared for publication with the purpose of

18 use in systematic instructional activities.

19 § 102. Subject matter of copyright: In general
20 (a) Copyright protection subsists, in accordance with this title, in

21 original works of authorship fixed in any tangible medium of expres-

22 sion, now known or later developed, from which they can be perceived,

23 reproduced, or otherwise communicated, either directly or with the aid

24 of a machine or device. Works of authorship include the following

25 categories:

26 (1) literary works;

27 (2) musical works, including any accompanying words;

28 (3) dramatic works, including any accompanying music;

29 (4) pantomimes and choreographic works;

30 (5) pictorial, graphic, and sculptural works;

31 (6) motion pictures and other audiovisual works;

32 (7) sound recordings.

33 (b) In no case does copyright protection for an original work of

34 authorship extend to any idea, plan, procedure, process, system,

35 method of operation, concept, principle, or discovery, regardless of the

36 form in which it is described, explained, illustrated, or embodied in such

37 work.

38 § 103. Subject matter of copyright: Compilations and derivative

39 works
40 (a) The subject matter of copyright as specified by section 102 in-



1 cludes compilations and derivative works, but protection for a work
2 employing pre-existing material in which copyright subsists does not
3 extend to any part of the work in which such material has been used
4 unlawfully.
5 (b) The copyright in a compilation or derivative work extends
6 only to the material contributed by the author of such work, as dis-
7 tinguished from the pre-existing material employed in the work,
8 and does not imply any exclusive right in the pre-existing material.
9 The copyright in such work is independent of, and does not affect

10 or enlarge the scope, duration, ownership, or subsistence of, any copy-
11 right protection in the pre-existing material.
12 § 104. Subject matter of copyright: National origin
13 (a) UNPUBLISHED WoRKs.-The works specified by sections 102 and

14 103, while unpublished, are subject to protection under this title with-
15 out regard to the nationality or domicile of the author.
16 (b) PUBLISHED WoRKs.-The works specified by sections 102 and

17 103, when published, are subject to protection under this title if-
18 (1) on the date of first publication, one or more of the authors
19 is a national or domiciliary of the United States, or is a national,
20 domiciliary, or sovereign authority of a foreign nation that is a
21 party to a copyright treaty to which the United States is also a
22 party; or
23 (2) the work is first published in the United States or in a for-
24 eign nation that, on the date of first publication, is a party to the
25 Universal Copyright Convention of 1952; or
26 (3) the work is first published by the United Nations or any
27 of its specialized agencies, or by the Organization of American
28 States; or
29 (4) the work comes within the scope of a Presidential procla-
30 mation. Whenever the President finds that a particular foreign
31 nation extends, to works by authors who are nationals or domicili-
32 aries of the United States or to works that are first published in
33 the United States, copyright protection on substantially the same
34 basis as that on which the foreign nation extends protection to
35 works of its own nationals and domiciliaries and works first pub-
36 lished in that nation, he may by proclamation extend protection
37 under this title to works of which one or more of the authors is,
38 on the date of first publication, a national, domiciliary, or sov-
39 ereign authority of that nation, or which was first published in
40 that nation. The President may revise, suspend, or revoke any
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1 such proclamation or impose any conditiohs or limitations on
2 protection under a proclamation.
3 §105. Subject matter of copyright: United States Government
4 works
5 Copyright protection under this title is not available for any work

6 of the United States Government, but the United States Government

7 is not precluded from receiving and holding copyrights transferred

8 to it by assignment, bequest, or otherwise.

9 § 106. Exclusive rights in copyrighted works
10 Subject to sections 107 through 117, the owner of copyright under

11 this title has the exclusive rights to do and to authorize any of the

12 following:

13 (1) to reproduce the copyrighted work in copies or phono-

14 records;

15 (2) to prepare derivative works based upon the copyrighted
16 work;

17 (3) to distribute copies or phonorecords of the copyrighted
18 work to the public by sale or other transfer of ownership, or by
19 rental, lease, or lending;

20 (4) in the case of literary, musical, dramatic, and choreographic

21 works, pantomimes, motion pictures and other audiovisual works,

22 and sound recordings, to perform the copyrighted work publicly;
23 (5) in the case of literary, musical, dramatic and choreographic

24 works, pantomimes, and pictorial, graphic,: or sculptural works,

25 including the individual images of a motion picture or other

26 audiovisual work, to display the copyrighted work publicly.

27 § 107. Limitations on exclusive rights: Fair use
28 Notwithstanding the provisions of section 106, the fair use of a

29 copyrighted work, including such use by reproduction in copies or

30 phonorecords or by any other means specified by ithat section, for pur-
31 poses such as criticism, comment, news reporting, teaching, scholar-

32 ship, or research, is not an infringement of copyright. In determining

33 whether the use made of a work in any particular case is a fair use

34 the factors to be considered shall include:

35 (1) the purpose and character of the use;
36 (2) the nature of the copyrighted work;

37 (3) the amount and substantiality of the portion used in re-

38 lation to the copyrighted work as a whole; and

39 (4) the effect of the use upon the potential market for or value
40 of the copyrighted work.
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1 § 108. Limitations on exclusive rights: Reproduction by libraries
2 and archives
3 (a) Notwithstanding the provisions of section 106, it is not an in-

4 fringement of copyright for a library or archives, or any of its em-

5 ployees acting within the scope of their employment, to reproduce no
6 more than one copy or phonorecord of a work, or distribute such copy

7 or phonorecord, under the conditions specified by this section and if:
8 (1) The reproduction or distribution is made without any pur-

9 pose of direct or indirect commercial advantage; and
10 (2) The collections of the library or archives are (i) open to the
11 public, or (ii) available not only to researchers affiliated with the
12 library or archives or with the institution of which it is a part, but

13 also to other persons doing research in a specialized field,
14 (b) The rights of reproduction and distribution under this section
15 apply to a copy or phonorecord of an unpublished work duplicated in
16 facsimile form solely for purposes of preservation and security or for
17 deposit for research use in another library or archives of the type de-
18 scribed by clause (2) of subsection (a), if the copy or phonorecord

19 reproduced is currently in the collections of the library or archives.
20 (c) The right of reproduction under this section applies to a copy
21 or phonorecord of a published work duplicated in facsimile form solely
22 for the purpos: of replacement of a copy or phonorecord that is dam-
23 aged, deteriorating, lost, or stolen, if the library or archives has, after
24 a reasonable effort, determined that an unused replacement cannot be
25 obtained at a normal price from commonly-known trade sources in the

26 United States, including authorized reproducing services.
27 (d) The rights of reproduction and distribution under this section

28 apply to a copy of a work, other than a musical work, a pictorial,
29 graphic or sculptural. work, or a motion picture or other audio-visual

30 work, made at the request of a user of the collections of the library or

31 archives, including a user who makes his request through another
32 library or archives, if:

33 (1) The user has established to the satisfaction of the library
34 or archives that an unused copy cannot be obtained at a normal
35 price from commonly known trade sources in the United States,
36 including authorized reproducing services;

37 (2) The copy becomes the property of the user, and-the library
38 or archives has had no notice that the copy would be used for any
39 purpose other than private study, scholarship, or research; and
40 (3) The library or archives displays prominently, at the place

S. 1361 2



10

I where orders are accepted, and includes on its order form, a warn-

2 ing of copyright in accordance with requirements that the Register

3 of Copyrights shall prescribe by regulation.

4 (e) Nothing in this section-

5 (1) shall be construed to impose liability for copyright infringe-

6 ment upon a library or archives or its employees for the unsuper-

7 vised use of reproducing equipment located on its premises,

8 provided that such equipment displays a notice that the making

9 of a copy may be subject to the copyright law;

10 (2) excuses a person who uses such reproducing equipment or

11 who requests a copy under subsection (d) from liability for copy-

12 right infringement for any such act, or for any later use of such

13 (3) in any way affects the right of fair use as provided by

14 copy, if it exceeds fair use as provided by section 107;

15 section 107, or any contractual obligations assumed by the library

16 or archives when it obtained a copy or phonorecord of the work

17 for its collections.

18 (f) The rights of reproducing or distributing "no more than one

19 copy or phonorecord" in accordance with this section extend to the iso-

20 lated and unrelated reproduction or distribution of a single copy or

21 phonorecord of the same work on separate occasions, but do not extend

22 to cases where the library or archives, or its employee, is aware or has

23 substantial reason to believe that it is engaging in the related or

24 concerted reproduction or distribution of multiple copies or phono-

25 records of the same work, whether on one occasion or over a period of

26 time, and whether intended for aggregate use by one individual or

27 for separate use by the individual members of a group.

28 § 109. Limitations on exclusive rights: Effect of transfer of par-

29 ticular copy or phonorecord

30 (a) Notwithstanding the provisions of section 106 (3), the owner of

31 a particular copy or phonorecord lawfully made under this title, or any

32 person authorized by him, is entitled, without the authority of the

33 copyright owner, to sell or otherwise dispose of the possession of that

34 copy or phonorecord.

35 (b) Nothwithstanding the provisions of section 106(5), the owner

36 of a particular copy lawfully made under this title, or any person

37 authorized by him, is entitled, without the authority of the copyright

38 owner, to display that copy publicly, either directly or by the projec-

39 tion of no more than one image at a time, to viewers present at the

40 place where the copy is located.



1 (c) The privileges prescribed by subsections (a) and (b) do not,
2 unless authorized by the copyright owner, extend to any person who
3 has acquired possession of the copy or phonorecord from the copy-
4 right owner, by rental, lease, loan, or otherwise, without acquiring

5 ownership of it.

6 § 110. Limitations on exclusive rights: Exemption of certain per-

7 formances and displays
8 Notwithstanding the provisions of section 106, the following are not
9 infringements of copyright:

10 (1) performance or display of a work by instructors or pupils
11 in the course of face-to-face teaching activities of a nonprofit edu-
12 cational institution, in a classroom or similar place devoted to

13 instruction, unless, in the case of a motion picture or other audio-

14 visual work, the performance, or the display of individual images,
15 is given by means of a copy that was not lawfully made under this

16 title and that the person responsible for the performance knew or

17 had reason to believe was not lawfully made;

18 (2) performance of a nondramatic literary or musical work or
19 of a sound recording, or display of a work, by or in the course of a

20 transmission, if:

21 (A) the performance or display is a regular part of the
22 systematic instructional activities of a governmental body or

23 a nonprofit educational institution; and

24 (B) the performance or display is directly related and of
25 material assistance to the teaching content of the transmis-

26 sion; and

27 (C) the transmission is made primarily for:

28 (i) reception in classrooms or similar places normally
29 devoted to instruction, or

30 (ii) reception by persons to whom the transmission is
31 directed because their disabilities or other special circum-
32 stances prevent their attendance in classrooms or similar
33 places normally devoted to instruction, or
34 (iii) reception by officers or employees of govern-
35 mental bodies as a part of their official duties or employ-

36 ment;
37 (3) performance of a nondramatic literary or musical work

38 or of a dramatico-musical work of a religious nature, or of a sound
39 recording, or display of a work, in the course of services at a
40 place of worship or other religious assembly;



12

1 (4) performance of a nondramatic literary or musical work or

2 of a sound recording, otherwise than in a transmission to the pub-

3 lic, without any purpose of direct or indirect commercial advan-

4 tage and without payment of any fee or other compensation for

5 the performance to any of its performers, promoters, or orga-

6 nizers, if:
7 (A) there is no direct or indirect admission charge, or

8 (B) the proceeds, after deducting the reasonable costs of

9 producing the performance, are used exclusively for educa-

10 tional, religious, or charitable purposes and not for private

11 financial gain, except where the copyright owner has served

12 notice of his objections to the performance under the follow-

13 ing conditions:

14 (i) The notice shall be in writing and signed by the

15 copyright owner or his duly authorized agent; and

16 (ii) The notice shall be served on the person respon-

17 sible for the performance at least seven days before the

18 date of the performance, and shall state the reasons for

19 his objections; and

20 (iii) The notice shall comply, in form, content, and

21 manner of service, with requirements that the Register

22 of Copyrights shall prescribe by regulation;

23 (5) communication of a transmission embodying a performance

24 or display of a work by the public reception of the transmission

25 on a single receiving apparatus of a kind commonly used in pri-

26 vate homes, unless:

27 (A) a direct charge is made to see or hear the transmis-

28 sion; or

29 (B) the transmission thus received is further transmitted

30 to the public;

31 (6) performance of a nondramatic musical work or of a sound

32 recording in the course of an annual agricultural or horticultural

33 fair or exhibition conducted by a governmental body or a non-

34 profit agricultural or horticultural organization;

35 (7) performance of a nondramatic musical work or of a sound

36 recording by a vending establishment open to the public at large

37 without any direct or indirect admission charge, where the sole

38 purpose of the performance is to promote the retail sale of copies

39 or phonorecords of the work and the performance is not trans-

40 mitted beyond the place where the establishment is located.



1 § 111. Limitations on exclusive rights: Secondary transmissions
2 (a) CERTAIN SECONDARY TRANSMISSIONS ExEPTrED.-The second-
3 ary transmission of a primary transmission embodying a performance
4 or display of a work is not an infringement of copyright if:
5 (1) the secondary transmission is not made by a cable system,
6 and consists entirely of the relaying, by the management of a
7 hotel, apartment house, or similar establishment, of signals trans-
8 mitted by a broadcast station licensed by the Federal Communica-
9 tions Commission, within the local service area of such station, to

10 the private lodgings of guests or residents of such establishment,
11 and no direct charge is made to see or hear the secondary trans-
12 mission; or

13 (2) the secondary transmission is made solely for the purpose
14 and under the conditions specified by clause (2) of section 110; or
15 (3) the secondary transmission is made by a common, contract,
16 or special carrier who has no direct or indirect control over the con-
17 tent or selection of the primary transmission or over the particu-
18 lar recipients of the secondary transmission, and whose activities
19 with respect to the secondary transmission consist solely of pro-
20 viding wires, cables, or other communications channels for the use
21 of others: Provided, That the provisions of this clause extend
22 only to the activities of said carrier with respect to secondary
23 transmissions and do not exempt from liability the activities of
24 others with respect to their own primary or secondary transmis-
25 sion; or

26 (4) the secondary transmission is made by a governmental

27 body, or other nonprofit organization, without any purpose of di-

28 rect or indirect commercial advantage, and without charge to the

29 recipients of the secondary transmission other than assessments
30 necessary to defray the actual and reasonable costs of maintaining
31 and operating the secondary transmission service.
32 (b) SEC(NDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CON-

33 TROLLED GROUP.-Notwithstanding the provisions of subsections (a)
34 and (c), the secondary transmission to the public of a primary trans-
35 mission embodying a performance or display of a work is actionable as
36 an act of infringement under section 501, and is fully subject to the
37 remedies provided by sections 502 through 506, if the primary trans-
38 mission is not made for reception by the public at large but is con-
39 trolled and limited to reception by particular members of the public.
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1 (c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-

2 (1) Subject to the provisions of subsections (a) and (b), but not-

3 withstanding the provisions of clauses (2) and (4) of this subsection,

4 the secondary transmission to the public by a cable system of a pri-

5 mary transmission made by a broadcast station licensed by the Federal

6 Communications Commission and embodying a performance or display

7 of a work is subject to compulsory licensing under the conditions speci-

8 fled by subsection (d), in the following cases:

9 (A) Where the signals comprising the primary transmission

10 are exclusively aural; or

11 (B) Where the reference point of the cable system is within the

12 local service area of the primary transmitter; or

13 (C) Where the reference point of the cable system is outside

14 any United States television market, as defined in accordance

15 with subsection (f).
16 (2) Subject to the provisions of subsections (a), (b), and (e) and

17 of clauses (1) and (4) of this subsection, the secondary transmission

18 to the public by a cable system of a primary transmission made by a

19 broadcast station licensed by the Federal Communications Commis-

20 sion and embodying a performance or display of a work is subject to

21 compulsory licensing under the conditions specified by subsection (d),

22 in the following cases:

23 (A) Where the reference point of the cable system is within a

24 United States television market, as defined in accordance with

25 subsection (f), but the signal of the primary transmitter-

26 (i) when added to the signals of those television broadcast

27 stations whose local service areas are within that market,

28 and of any other television broadcast stations whose signals

29 are being regularly and lawfully used under this section by

30 the cable system for secondary transmissions, does not exceed

31 the number of signals of stations specified by clause (3)

32 as comprising adequate television service for that market;

33 and

34 (ii) is the signal of a television broadcast station of the

35 type whose lack deprives the market of adequate service in

36 accordance with the standards specified by clause (3), and

37 is closer to the market than the signal of any other station

38 of the same type, whose local service area is not within the

39 market; or

40 (B) Where, notwithstanding the provisions of subclause (A),
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1 the cable system or its predecessor in title had, before January 1,

2 1971, in accordance with the applicable rules of the Federal

3 Communications Commission, made regular secondary trans-

4 missions of the transmissions of the primary transmitter or its

5 predecessor in title. And provided that such regular secondary

6 transmissions shall be exempt from the requirements of clauses

7 (4) (A) and (4) (B) of subsection (c).

8 (3) For the purposes of this subsection, "adequate television serv-

9 ice" within a United States television market is defined according to

10 the numerical rank of the market and the number and type of those

11 operating broadcast stations licensed by the Federal Communications

12 Commission whose local service areas are within that market. Con-

13 struction permits shall not be included in any computation for this

14 purpose.

15 (A) In markets 1 through 50, adequate television service com-

16 prises the network stations transmitting the programs of all the

17 television networks providing national transmissions, three inde-

18 pendent commercial stations, and one noncommercial educational

19 station.

20 (B) In markets 51 and below, adequate television service com-

21 prises the network stations transmitting the programs of all the

22 television networks providing national transmissions, two inde-

23 pendent commercial stations, and one noncommercial educational

24 station.

25 (4) Subject to the provisions of subsections (a) and (b) and of

26 clause (1) of this subsection, but notwithstanding the provisions of

27 clause (2) of this subsection, the secondary transmission to the public

28 by a cable system of a primary transmission made by a broadcast

29 station licensed by the Federal Communications Commission and

30 embodying a performance or display of a work is actionable as an

31 act of infringement under section 501, and is fully subject to the

32 remedies provided by sections 502 through 506, in the following

33 cases:

34 (A) Where the cable system, at least one month before the

35 date of the secondary transmission, has not recorded the notice

36 specified by subsection (d); or

37 (B) Where the reference point of the cable system falls within

38 a circle defined by a radius of thirty-five air miles, or within a

39 radius as subsequently determined by the Federal Communica-

40 tions Commission, after notice and public hearings, from the cen-
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1 ter of a United States television market, as defined in accordance

2 with subsection (f), and-

3 (i) the primary transmission is made by a television broad-

4 cast station whose local service area is outside the market; and

5 (ii) a television broadcast station licensed by the Federal

6 Communications Commission, whose local service area is
7 within the market, has the exclusive right, under an exclusive

8 license or other transfer of copyright, to transmit any per-

9 formance or display of the same version of the work covered
10 by the exclusive license or other transfer of copyright; and

11 (iii) except where the market is one of the first fifty of the

12 United States television markets, the particular version of the
13 work covered by the exclusive license or other transfer of

14 copyright has never been transmitted to the public in a syndi-

15 cated showing in the market by the station specified by para-
16 graph (ii), or by any other television broadcast stations

17 licensed by the Federal Communications Commission whose

18 local service area is within the market; and

19 (iv) the station specified by paragraph (ii) has given
20 written notice of said exclusive right to the cable system

21 within the specified time limits and in accordance with the
22 other requirements that the Register of Copyrights shall pre-

23 scribe by regulation.

24 (C) Where the reference point of the cable system is within

25 a United States television market, as defined in accordance with
26 subsection (f), and-

27 (i) the content of the particular transmission program

28 consists primarily of an organized professional team sporting

29 event occurring simultaneously with the initial fixation and

30 primary transmission of the program; and

31 (ii) the secondary transmission is made for reception

32 wholly or partly outside the local service area of the primary

33 transmitter; and

34 (iii) the secondary transmission is made for reception

35 wholly or partly within the local service area of one or more

36 television broadcasting stations licensed by the Federal Com-

37 munications Commission, none of which has received author-

38 ization to transmit said program within such area.

39 (d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE

40 SYsTEms.-

41 (1) For any secondary transmission to be subject to compulsory
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1 licensing under subsection (c), the cable system shall, at least one

2 month before the date of the secondary transmission, record in the

3 Copyright Office, in accordance with requirements that the Register of

4 Copyrights shall prescribe by regulation, a notice including a state-

5 · ment of the identity and address of the person who owns the secondary

6 transmission service or has power to exercise primary control over it,

7 together with the name and location of the primary transmitter.

8 (2) A cable system whose secondary transmissions have been subject

9 to compulsory licensing under subsection (c) shall, during the months

10 of January, April, July, and October, deposit with the Register of

11 Copyrights, in accordance with requirements that the Register shall

12 prescribe by regulation-

13 (A) A statement of account, covering the three months next

14 preceding, specifying the number of channels on which the cable

15 system made secondary transmissions to its subscribers, the names

16 and locations of all primary transmitters whose transmissions

17 were further transmitted by the cable system, the total number

18 of subscribers to the cable system, and the gross amounts paid to

19 the cable system by subscribers for the basic service of providing

20 secondary transmissions of primary broadcast transmitters; and

21 (B) A total royalty fee for the period covered by the statement,

22 computed on the basis of specified percentages of the gross receipts

23 from subscribers to the cable service during said period, as

24 follows:

25 (i) 1 percent of any gross receipts up to $40,000;

26 (ii) 2 percent of any gross receipts totalling more than

27 $40,000 but not more than $80,000;

28 (iii) 3 percent of any gross receipts totalling more than

29 $80,000, but not more than $120,000;

30 (iv) 4 percent of any gross receipts totalling more than

31 $120,000, but not more than $160,000; and

32 (v) 5 percent of any gross receipts totalling more than

33 $160,000.

34 The total royalty fee shall include an additional 1 percent of

35 the gross receipts paid by subscribers for the basic service of

36 providing secondary transmissions of primary broadcast trans-

37 mitter for each channel on which the cable system, under a com-

38 pulsory license, is permitted by the Federal Communications

39 Commission to increase the number of signals comprising ade-

40 quate service pursuant to clause (2) (B) of subsection (e).

S. 1361 3
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1 (3) The royalty fees thus deposited shall be distributed in accord-

2 ance with the following procedures:

3 (A) During the month of July in each year, every person claiming

4 to be entitled to compulsory license fees for secondary transmissions

5 made during the preceding twelve-month period shall file a claim with

6 the Register of Copyrights, in accordance with requirements that Reg-

7 ister shall prescribe by regulation. Notwithstanding any provisions of

8 the antitrust laws (the Act of October 15, 1914, 38 Stat. 730, and any

9 amendments of any such laws), for purposes of this clause any claim-

10 ants may agree among themselves as to the proportionate division of

11 compulsory licensing fees among them, may lump their claims together

12 and file them jointly or as a single claim, or may designate a common

13 agent to receive payment on their behalf.

14 (B) After the first day of August of each year, the Register of

15 Copyrights shall determine whether there exists a controversy concern-

16 ing the distribution of royalty fees deposited under clause (2). If he

17 determines that no such controversy exists, he shall, after deducting

18 his reasonable administrative costs under this section, distribute such

19 fees to the copyright owners entitled, or to their designated agents.

20 If he finds the existence of a controversy he shall certify to that fact

21 and proceed to constitute a panel of the Copyright Royalty Tribunal

22 in accordance with section 803. In such cases the reasonable adminis-

23 trative costs of the Register under this section shall be deducted prior

24 to distribution of the royalty fee by the tribunal.

25 (C) After deducting the costs of administration, 15 percent of the

26 royalty fees collected shall be maintained in a special fund, and shall

27 be distributed, according to regulations prescribed by the Register of

28 Copyrights, to the copyright owners, or their designated agents, of

29 musical works.

30 (D) During the pendency of any proceeding under this subsection,

31 the Register of Copyrights or the Copyright Royalty Tribunal shall

32 withhold from distribution an amount sufficient to satisfy all claims

33 with respect to which a controversy exists, but shall have discretion to

34 proceed to distribute any amounts that are not in controversy.

35 (e) PREEMPTION OF OTHER LAWS AND REGULATIONS.--

36 (1) Except as provided by clause (2), on and after January 1, 1975,

37 all Federal, State, and local laws and regulations restricting the right

38 of a cable system to make secondary transmissions in any case made

39 subject to compulsory licensing by this section are preempted by this

40 title. Thereafter, unless specifically authorized by this subsection, the



1 Federal Communications Commission or any other governmental

2 agency or instrumentality shall not issue or enforce any order, notice,

3 rule, or regulation requiring a cable system to obtain authority of the

4 copyright owner as a condition for making any secondary transmis-

5 sion, or prohibiting a cable system from making secondary trans-

6 missions within an area where such secondary transmissions are per-

7 missible under the compulsory licensing provisions of subsection (c).

8 However, nothing in this section shall be construed to preempt the

9 authority of the Federal Communications Commission, with respect

10 to a cable system whose reference point is within a United States

11 television market-

12 (A) to prevent the cable system from further transmitting a

13 primary transmission made by a television broadcast station,

14 whose local service area is outside the market, on the same day

15 that another station licensed by the Commission, whose local serv-

16 ice area is within the market, transmits the same transmission

17 program;

18 (B) to compel the cable system to make secondary transmis-

19 sions of primary transmissions by television broadcast stations

20 licensed by the Commission, whose local service area is within the

21 market; and

22 (C) to regulate the operations of a cable system otherwise than

23 as provided by this section.

24 (2) Notwithstanding the provisions of clause (1), the Federal Com-
25 munications Commission shall have the responsibility to establish vari-
26 ous criteria and definitions as provided by subsection (f), and shall
27 have the authority in the public interest, and in accordance with re-

28 quirements that the Commission shall prescribe by regulation, to do

29 the following:

30 (A) to permit a cable system to substitute, for the signal of the

31 station specified in the compulsory licensing provisions of para-

32 graph (ii) of subsection (c) (2) (A), a more distant signal;
33 (B) to increase the number of signals of stations specified

34 in the compulsory licensing provisions of clause (3) of subsec-

35 tion (c) as comprising adequate television service for a United

36 States television market; and
37 (C) to permit a cable system that is required to delete a signal
38 under the provisions of clause (4) of subsection (c), to substitute
39 the signal of another station of the same kind and within the
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1 quantitative limits specified by the compulsory licensing provi-

2 sions of clause (3) of subsection (c).

3 (f) DEFINITIONS.-

4 (1) As used in this section, the following terms and their variant

5 forms mean the following:

6 (A) A "primary transmission" is a transmission made to the

7 public by the transmitting facility whose signals are being

8 received and further transmitted by the secondary transmission

9 service, regardless of where or when the performance or display

10 was first transmitted.

11 (B) A "secondary transmission" is the further transmitting

12 of a primary transmission simultaneously with the primary

13 transmission.

14 (C) A "cable system" is a facility operated for purposes of com-

15 mercial advantage that receives signals transmitted by one or more

16 television broadcast stations licensed by the Federal Communica-

17 tions Commission and simultaneously makes secondary transmis-

18 sions of such signals by wires, cables, or other communications

19 channels to subscribing members of the public who pay for such

20 service.

21 (2) As used in this section, the following terms and their variant

22 forms have the meanings given to them in definitions that the Federal

23 Communications Commission shall publish in the Federal Register

24 during July, 1974, and annually in July thereafter. Said definitions

25 shall have binding effect upon the 1st day of January of the year fol-

26 lowing their publication; they shall be based upon the general criteria

27 provided by this clause, and upon specific criteria adopted by the Com-

28 mission in the public interest and in the light of changing industry

29 practices and communications technology. Annual publication of the

30 definitions shall be accompanied by publication of lists specifying the

31 reference points for all cable systems in the United States, the numeri-

32 cal rank of all United States television markets, and all network sta-

33. tions, independent commercial stations, and noncommercial educa-

34 tional stations, together with maps showing the specific geographical

35 location of all said reference points, the area encompassed by all said

36 United States television markets, and the local service areas of all said

37 stations.

38 (A) The "reference point" of a cable system is the longitude and

39 latitude, expressed in degrees, minutes, and seconds, of a point repre-

40 senting the effective center of operations of a cable system, taking into



1 account factors of geography, demography, and concentration of

2 subscribers.

3 (B) A "United States television market" is a community or group

4 of communities incorporating the local service areas of one or more

5 television broadcast stations licensed by the Federal Communications

6 Commission. The numerical ranking of such a market shall depend

7 primarily upon the number of viewers in the market receiving tele-

8 vision signals, but may be affected by other factors including the num-
9 ber of signals available in the market, concentration of population,

10 industrial development, and level of income.

11 (C) The "local service area" of a broadcast station comprises the

12 entire geographic area within the radius that the station's signal is

13 expected to reach effectively under normal conditions, including any

14 parts of the area within that radius that its signal fails to reach effec-

15 tively because of terrain, structures, or other physical or technical

16 barriers. Where the local service area of one station overlaps with that

17 of another, the overlapping area is considered within the local service

18 areas of both stations.

19 (D) A "network station" is a television broadcast station that is
20 owned or operated by, or affiliated with, one of the television networks

21 providing nationwide transmissions, and that transmits substantially

22 all of the programming supplied by such network.

23 (E) An "independent commercial station" is a television broadcast

24 station operated for commercial advantage, other than a network

25 station.

26 (F) A "noncommercial educational station" is a station operated

27 without any direct or indirect purpose of commercial advantage, whose

28 programming consists preponderantly of instructional, educational,

29 or cultural subject matter.

30 § 112. Limitations on exclusive rights: Ephemeral recordings
31 (a) Notwithstanding the provisions of section 106, and except in the

32 case of a motion picture or other audiovisual work, it is not an infringe-

33 ment of copyright for a transmitting organization entitled to transmit

34 to the public a performance or display of a work, under a license or

35 transfer of the copyright or under the limitations on exclusive rights

36 in sound recordings specified by section 114 (a), to make no more than

37 one copy or phonorecord of a particular transmission program em-

38 bodying the performance or display, if-

39 (1) the copy or phonorecord is retained and used solely by the
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1 transmitting organization that made it, and no further copies or

2 phonorecords are reproduced from it; and

3 (2) the copy or phonorecord is used solely for the transmitting

4 organization's own transmissions within its local service area, or

5 for purposes of archival preservation or security; and

6 (3) unless preserved exclusively for archival purposes, the copy

7 or phonorecord is destroyed within six months from the date the

8 transmission program was first transmitted to the public.

9 (b) Notwithstanding the provisions of section 106, it is not an in-

10 fringement of copyright for a governmental body or other nonprofit

11 organization entitled to transmit a performance or display of a work,

12 under section 110(2) or under the limitations on exclusive rights in

13 sound recordings specified by section 114(a), to make no more than

14 twelve copies or phonorecords of a particular transmission program

15 embodying the performance or display, if-

16 (1) no further copies or phonorecords are reproduced from the

17 copies or phonorecords made under this clause; and

18 (2) except for one copy or phonorecord that may be preserved

19 exclusively for archival purposes, the copies or phonorecords are

20 destroyed within five years from the date the transmission pro-

21 gram was first transmitted to the public.

22 (c) Notwithstanding the provisions of section 106, it is not an in-

23 fringement of copyright for a governmental body or other nonprofit

24 organization to make for distribution no more than one copy or phono-

25 record for each transmitting organization specified in clause (2) of this

26 subsection of a particular transmission program embodying a perform-

27 ance of a nondramatic musical work of a religious nature, or of a sound

28 recording, if-

29 (1) there is no direct or indirect charge for making or dis-

30 tributing any such copies or phonorecords; and

31 (2) none of such copies or phonorecords is used for any per-

32 formance other than a single transmission to the public by a trans-

33 mitting organization entitled to transmit to the public a perform-

34 ance of the work under a license or transfer of the copyright;

35 and

36 (3) except for one copy or phonorecord that may be preserved

37 exclusively for archival purposes, the copies or phonorecords are

38 all destroyed within one year from the date the transmission pro-

39 gram was first transmitted to the public.

40 (d) The transmission program embodied in a copy or phonorecord
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1 made under this section is not subject to protection as a derivative

2 work under this title except with the express consent of the owners of

3 copyright in the pre-existing works employed in the program.

4 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

5 tural works

6 (a) Subject to the provisions of clauses (1) and (2) of this sub-

7 section, the exclusive right to reproduce a copyrighted pictorial,

8 graphic, or sculptural work in copies under section 106 includes the

9 right to reproduce the work in or on any kind of article, whether use-

10 ful or otherwise.

11 (1) This title does not afford, to the owner of copyright in a

12 work that portrays a useful article as such, any greater or lesser

13 rights with respect to the making, distribution, or display of the

14 useful article so portrayed than those afforded to such works under

15 the law, whether title 17 or the common law or statutes of a State,

16 in effect on December 31, 1974, as held applicable and construed

17 by a court in an action brought under this title.
18 (2) In the case of a work lawfully reproduced in useful articles

19 that have been offered for sale or other distribution to the public,
20 copyright does not include any right to prevent the making, dis-

21 tribution, or display of pictures or photographs of such articles

22 in connection with advertisements or commentaries related to the

23 distribution or display of such articles, or in connection with news

24 reports.

25 (b) When a pictorial, graphic, or sculptural work in which copy-

26 right subsists under this title is utilized in an original ornamental

27 design of a useful article, by the copyright proprietor or under an

28 express license from him, the design shall be eligible for protection

29 under the provisions of title III of this Act.

30 (c) Protection under this title of a work in which copyright subsists

31 shall terminate with respect to its utilization in useful articles when-

32 ever the copyright proprietor has obtained registration of an orna-

33 mental design of a useful article embodying said work under the

34 provisions of title III of this Act. Unless and until the copyright

35 proprietor has obtained such registration, the copyright pictorial,

36 graphic, or sculptural work shall continue in all respects to be covered

37 by and subject to the protection afforded by the copyright subsisting

38 under this title. Nothing in this section shall be deemed to create any

39 additional rights or protection under this title.

40 (d) Nothing in this section shall affect any right or remedy held
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1 by any person under this title in a work in which copyright was sub-
2 sisting on the effective date of title III of this Act, or with respect to
3 any utilization of a copyrighted work other than in the design of a

4 useful article.

5 § 114. Scope of exclusive rights in sound recordings

6 (a) LIMITATIONS ON EXCLUSIVE RIGHTS.-The exclusive rights of

7 the owner of copyright in a sound recording are limited to the rights

8 specified by clauses (1), (3), and (4) of section 106. The exclusive
9 rights of the owner of copyright in a sound recording to reproduce and

10 perform it are limited to the rights to duplicate the sound recording

11 in the form of phonorecords or copies of audiovisual works that

12 directly or indirectly recapture the actual sounds fixed in the record-

13 ing, and to perform those actual sounds. These rights do not extend

14 to the making or duplication of another sound recording that is an

15 independent fixation of other sounds, or to the performance of other

16 sounds, even though such sounds imitate or simulate those in the copy-

17 righted sound recording.

18 (b) PERFORMANCE RIGHTS DISTINCT.-The exclusive right to per-

19 form publicly, by means of a phonorecord, a copyrighted literary,

20 musical, or dramatic work, and the exclusive right to perform publicly

21 a copyrighted sound recording, are separate and independent rights
22 under this title.

23 (c) COMPULSORY LICENSE FOR PUBLIC PERFORMANCE OF SOUND

24 RECORDINGS.-

25 (1) Subject to the provisions of sections 111 and 116, the public

26 performance of a sound recording is subject to compulsory licens-
27 ing under the conditions specified by this subsection, if phono-

28 records of it have been distributed to the public under the author-

29 ity of the copyright owner.

30 (2) Any person who wishes to obtain a complsory license under

31 this subsection shall fulfill the following requirements:
32 (A) He shall at least one month before the public perform-

33 ance and thereafter at intervals and in accordance with re-

34 quirements that the Register of Copyrights shall prescribe

35 by regulation, record in the Copyright Office a notice stating

36 his identity and address and declaring his intention to obtain

37 a compulsory license under this subsection;

38 (B) Deposit with the Register of Copyrights, at annual

39 intervals in accordance with requirements that the Register

40 of Copyrights shall prescribe by regulation, a statement of
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1 account and a total royalty fee for the period covered by the

2 statement, based on the royalty rates specified by clause (4).

3 (3) In the absence of a negotiated license, failure to record the

4 notice, file the statement, or deposit the royalty fee prescribed

5 by clause (2) renders the public performance of a sound record-

6 ing actionable as an act of infringement under section 501 and

7 fully subject to the remedies provided by sections 502 through

8 505, but not including the criminal remedies provided by sec-

9 tion 506.

10 (4) The annual royalty fees under this subsection may, at the

11 user's option, be computed on either a blanket or a prorated basis.

12 Although a negotiated license may be substituted for the compul-

13 sory license prescribed by this subsection, in no case shall the

14 negotiated rate amount to less than the applicable rate provided

15 by this clause. The following rates shall be applicable:

16 (A) For a radio or television broadcast station licensed by

17 the Federal Communications Commission, the blanket rate

18 is 2 percent of the net receipts from advertising sponsors dur-

19 ing the applicable period. The alternative prorated rate is a

20 fraction of 2 percent of such net receipts, based on a calcu-

21 lation made in accordance with a standard formula that the

22 Register of Copyrights shall prescribe by regulation, taking

23 into account the amount of the station's commercial time

24 devoted to playing copyrighted sound recordings and whether

25 the station is a radio or television broadcaster.

26 (B) Subject to section 111, for background music services

27 and other transmitters of performances of sound recordings

28 the blanket rate is 2 percent of the gross receipts from sub-

29 scribers or others who pay to receive the transmission during

30 the applicable period. The alternative prorated rate is a frac-

31 tion of 2 percent of such gross receipts, based on a calculation

32 made in accordance with a standard formula that the Register

33 of Copyrights shall prescribe by regulation, taking into ac-

34 count the proportion of time devoted to musical performances

35 by the transmitter during the applicable period, and the ex-

36 tent to which the transmitter is also the owner of copyright
37 in the sound recordings performed during said period.

38 (C) For an operator of coin-operated phonorecord players,
39 as that term is defined by section 116, and for a cable system,

S. 1361 1
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1 as that term is defined by section 111, the compulsory licensing

2 rates shall be governed exclusively by those respective sec-

3 tions, and not by this subsection.

4 (D) For all other users not otherwise exempted, the blanket

5 rate is $25 per year for each location at which copyrighted

6 sound recordings are performed. The alternative prorated

7 rate shall be based on the number of separate performances

8 of such works during the year and, in accordance with a

9 standard formula that the Register of Copyrights shall pre-

10 scribe by regulation, shall not exceed $5 per day of use.

11 (d) EXEMPrrIONs.-In addition to users exempted from liability by

12 section 110 or subject to the provisions of section 111 or 116, any

13 person who publicly performs a copyrighted sound recording and who

14 would otherwise be subject to liability for such performance is ex-

15 empted from liability for infringement and from the compulsory

16 licensing requirements of this section, during the applicable annual

17 period, if-

18 (1) In the case of a broadcast station, its gross receipts from

19 advertising sponsors were less than $25,000; or

20 (2) In the case of a background music service or other transmit-

21 ter of performances of sound recordings, its gross receipts from
22 subscribers or others who pay to receive the transmission were less

23 than $10,000.

24 (e) DISTRIBUTION OF ROYALTIES.-

25 (1) During the month of September in each year, every person

26 claiming to be entitled to compulsory license fees under this sec-

27 tion for performances during the preceding twelve-month period

28 shall file a claim with the Register of Copyrights, in accordance

29 with requirements that the Register shall prescribe by regulation.

30 Such claim shall include an agreement to accept as final, except as

31 provided in section 809 of this title, the determination of the Copy-

32 right Royalty Tribunal in any controversy concerning the distri-
33 bution of royalty fees deposited under subclause (B) of subsection

34 (c) (2) of this section to which the claimant is a party. Notwith-

35 standing any provisions of the antitrust laws (the Act of Oc-

36 tober 15, 1914, 38 Stat. 730, and any amendments of any such

37 laws), for purposes of this subsection any claimants may agree

38 among themselves as to the proportionate division of compulsory

39 licensing fees among them, may lump their claims together and
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1 file them jointly or as a single claim, or may designate a common
2 agent to receive payment on their behalf.
3 (2) After the first day of October of each year, the Register of
4 Copyrights shall determine whether there exists a controversy con-
5 cerning the distribution of royalty fees deposited under subclause

6 (B) of subsection (c) (2). If he determines that no such contro-
7 versy exists, he shall, after deducting his reasonable administra-
8 tive costs under this section, distribute such fees to the copyright
9 owners and performers entitled, or to their designated agents.

10 If he finds that such a controversy exists he shall certify to that
11 fact and proceed to constitute a panel of the Copyright Royalty
12 Tribunal in accordance with section 803. In such cases the reason-
13 able administrative costs of the Register under this section shall be
14 deducted prior to distribution of the royalty fee by the tribunal.

15 (3) For the purposes of this section-
16 (A) One half of all royalties to be distributed shall be paid
17 to the copyright owners, and the other half shall be paid to
18 the performers, of the sound recordings for which claims have

19 been made under clause (1); and
20 (B) During the pendency of any proceeding under this
21 section, the Register of Copyrights or the Copyright Royalty
22 Tribunal shall withhold from distribution an amount suffi-
23 cient to satisfy all claims with respect to which a controversy
24 exists, but shall have discretion to proceed to distribute any

25 amounts that are not in controversy.
26 (f) RELATION TO OTHER SECTIONs.-The public performance of
27 sound recordings by means of secondary transmissions and coin-oper-
28 ated phonorecord players is governed by sections 111 and 116, respec-
29 tively, and not by this section, except that there shall be an equal
30 distribution of royalty fees for such public performances between
31 copyright owners and performers as provided by subsection (e) (3) (A)
32 of this section.
33 (g) DEFINITIONS.-As used in this section, the following terms and

34 their variant forms mean the following:

35 (1) "Commercial time" is any transmission program, the time

36 for which is paid for by a commercial sponsor, or any transmis-
37 sion program that is interrupted by a spot commercial announce-
38 ment at intervals of less than fourteen and one-half minutes.
39 (2) "Performers" are musicians, singers, conductors, actors,
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1 narrators, and others whose performance of a literary, musical,

2 or dramatic work is embodied in a sound recording.

3 § 115. Scope of exclusive rights in nondramatic musical works:

4 Compulsory license for making and distributing phono-

5 records

6 In the case of nondramatic musical works, the exclusive rights pro-

7 vided by clauses (1) and (3) of section 106, to make and to distribute

8 phonorecords of such works, are subject to compulsory licensing under

g the conditions specified by this section.

10 (a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-

1i (1) When phonorecords of a nondramatic musical work have

12 been distributed to the public under the authority of the copyright

13 owner, any other person may, by complying with the provisions of

14 this section, obtain a compulsory license to make and distribute

15 phonorecords of the work. A person may obtain a compulsory

16 license only if his primary purpose in making phonorecords is to

17 distribute them to the public for private use.

18 (2) A compulsory license includes the privilege of making a

19 musical arrangement of the work to the extent necessary to con-

20 form it to the style or manner of intrpretation of the perform-

21 ance involved, but the arrangement shall not change the basic

22 melody or fundamental character of the work, and shall not be

23 subject to protection as a derivative work under this title, except

24 with the express consent of the copyright owner.

25 (b) NOTICE OF INTENTION TO OBTAIN COMPULSORY LICENSE; DESIG-

26 NATION OF OWNER OF PERFORMANCE RIGHT.-

27 (1) Any person who wishes to obtain a compulsory license

28 under this section shall, before or within thirty days after making,

29 and before distributing any phonorecords of the work, serve notice

30 of his intention to do so on the copyright owner. If the registra-

31 tion or other public records of the Copyright Office do not identify

32 the copyright owner and include an address at which notice can

33 be served on him, it shall be sufficient to file the notice of intention

34 in the Copyright Office. The notice shall comply, in form, con-

35 tent, and manner of service, with requirements that the Register

36 of Copyrights shall prescribe by regulation.

37 (2) If the copyright owner so requests in writing not later than

38 ten days after service or filing of the notice required by clause (1),

39 the person exercising the compulsory license shall designate, on

40 a label or container accompanying each phonorecord of the work
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1 distributed by him, and in the form and manner that the Register

2 of Copyrights shall prescribe by regulation, the name of the

3 copyright owner or his agent to whom royalties for public per-

4 formance of the work are to be paid.

5 (3) Failure to serve or file the notice required by clause (1), or

6 to designate the name of the owner or agent as required by clause

7 (2), forecloses the possibility of a compulsory license and, in the

8 absence of a negotiated license, renders the making and distribu-

9 tion of phonorecords actionable as acts of infringement under sec-

10 tion 501 and fully subject to the remedies provided by sections

11 502 through 506.

12 (c) ROYALTY PAYABLE UNDER 'COMPLSORY LICENSE.-

13 (1) To be entitled to receive royalties under a compulsory li-

14 cense, the copyright owner must be identified in the registration or

15 other public records of the Copyright Office. The owner is en-

16 titled to royalties for phonorecords made and distributed after he

17 is so identified but he is not entitled to recover for any phono-

18 records previously made and distributed.

19 (2) Except as provided by clause (1), the royalty under a

20 compulsory license shall be payable for every phonorecord made

21 and distributed in accordance with the license. With respect to

22 each work embodied in the phonorecord, the royalty shall be either

23 two and one-half cents, or one-half cent per minute of playing

24 time or fraction thereof, whichever amount is larger.

25 (3) Royalty payments shall be made quarterly, in January,

26 April, July, and October, and shall include all royalties for the

27 three months next preceding. Each quarterly payment shall be

28 accompanied by a detailed statement of account, which shall com-

29 ply in form, content, and manner of certification with require-

30 ments that the Register of Copyrights shall prescribe by regula-

31 tion.

32 (4) If the copyright owner does not receive the quarterly pay-

33 ment and statement of account when due, he may give written

34 notice to the licensee that, unless the default is remedied within

35 thirty days from the date of the notice, the compulsory license

36 will be automatically terminated. Such termination. renders the

37 making and distribution of all phonorecords, for which the royalty

38 had not been paid, actionable as acts of infringement under sec-

39 tion 501 and fully subject to the remedies provided by sections

40 502 through 506.
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1 § 116. Scope of exclusive rights in nondramatic musical works and

2 sound recordings: Public performances by means of coin-
3 operated phonorecord players
4 (a) LIMITATION ON EXCLUSIVE RIGHT.-In the case of a non-

5 dramatic musical work embodied in a phonorecord, and in the case

6 of a sound recording, the exclusive right under clause (4) of section

7 106 to perform the work publicly by means of a coin-operated phono-

8 record player is limited as follows:

9 (1) The proprietor of the establishment in which the public

10 performance takes place is not liable for infringement with re-

11 spect to such public performance unless:

12 (A) he is the operator of the phonorecord player; or

13 (B) he refuses or fails, within one month after receipt by

14 registered or certified mail of a request, at a time during

15 which the certificate required by subclause (1) (C) of sub-

16 section (b) is not affixed to the phonorecord player, by the

17 copyright owner, to make full disclosure, by registered or

18 certified mail, of the identity of the operator of the phono-

19 record player.

20 (2) The operator of the coin-operated phonorecord player may

21 obtain a compulsory license to perform the work publicly on that

22 phonorecord player by filing the application, affixing the certifi-

23 cate, and paying the royalties provided by subsection (b).

24 (b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, AF-

25 FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPUL-

26 SORY LICENSE.-

27 (1) Any operator who wishes to obtain a compulsory license

28 for the public performance of works on a coin-operated phono-

29 record player shall fulfill the following requirements:

30 (A) Before or within one month after such performances

31 are made available on a particular phonorecord player, and

32 during the month of January in each succeeding year that

33 such performances are made available in that particular

34 phonorecord player, he shall file in the Copyright Office, in

35 accordance with requirements that the Register of Copyrights

36 shall prescribe by regulation, an application containing the

37 name and address of the operator of the phonorecord player

38 and the manufacturer and serial number or other explicit

39 identification of the phonorecord player, and in addition to
40 the fee prescribed by clause (9) of section 708(a), he shall
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1 deposit with the Register of Copyrights a royalty fee for
2 the current calendar year of $9 for that particular phono-
3 record player. If such performances are made available on a

4 particular phonorecord player for the first time after July 1

5 of any year, the royalty fee to be deposited for the remainder

6 of that year shall be $4.50.

7 (B) Within twenty days of receipt of an application and a

8 royalty fee pursuant to subclause (A), the Register of Copy-

9 rights shall issue to the applicant a certificate for the phono-

10 record player.

11 (C) On or before March 1 of the year in which the certifi-

12 cate prescribed by subclause (B) of this clause is issued, or
13 within ten days after the date of issue of the certificate, the

14 operator shall affix to the particular phonorecord player, in a
15 position where it can be readily examined by the public, the
16 certificate, issued by the Register of Copyrights under sub-

17 clause (B), of the latest application made by him under sub-

18 clause (A) of this clause with respect to that phonorecord
19 player.

20 (2) Failure to file the application, to affix the certificate or to
21 pay the royalty required by clause (1) of this subsection renders
22 the public performance actionable as an act of infringement under

23 section 501 and fully subject to the remedies provided by section
24 502 through 506.

25 (c) DISTRIBUMON OF ROYALTIES.-

26 (1) During the month of January in each year, every person

27 claiming to be entitled to compulsory license fees under this section

28 for performances during the preceding twelve-month period shall
29 file a claim with the Register of Copyrights, in accordance with
30 requirements that the Register shall prescribe by regulation. Such

31 claim shall include an agreement to accept as final, except as pro-
32 vided in section 809 of this title, the determination of the Copy-

33 right Royalty Tribunal in any controversy concerning the distri-
34 bution of royalty fees deposited under subclause (a) of subsec-

35 tion (b) (1) of this section to which the claimant is a party. Not-

36 withstanding any provisions of the antitrust laws (the Act of
37 October 15, 1914, 38 Stat. 730, and any amendments of any such
38 laws), for purposes of this subsection any claimants may agree
39 among themselves as to the proportionate division of compulsory
40 licensing fees among them, may lump their claims together and
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1 file them jointly or as a single claim, or may designate a common

2 agent to receive payment on their behalf.

3 (2) After the first day of October of each year, the Register of

4 Copyrights shall determine whether there exists a controversy

5 concerning the distribution of royalty fees deposited under sub-

6 clause (A) of subsection (b) (1). If he determines that no such

7 controversy exists, he shall, after deducting his reasonable ad-

8 ministrative costs under this section, distribute such fees to the

9 copyright owners and performers entitled, or to their designated

10 agents. If he finds that such a controversy exists he shall certify

11 to that fact and proceed to constitute a panel of the Copyright

12 Royalty Tribunal in accordance with section 803. In such cases the

13 reasonable administrative costs of the Register under this section

14 shall be deducted prior to distribution of the royalty fee by the

15 tribunal.

16 (3) The fees to be distributed shall be divided as follows:

17 (A) One ninth of the fees to be distributed shall be allo-

18 cated to copyright owners and performers of sound record-

19 ings, and the remainder to owners of copyright in nondra-

20 matic musical works;

21 (B) The fees allocated to copyright owners and performers

22 of sound recordings shall be divided equally between them, as

23 provided by section 114(f);

24 (C) The fees allocated to owners of copyright in nondra-

25 matic musical works shall be distributed as follows:

26 (i) Every copyright owner not affiliated with a per-

27 forming rights society shall receive the pro rata share

28 of the fees to be distributed to which such copyright

29 owner proves his entitlement; and

30 (ii) The performing rights societies shall receive the

31 remainder of the fees to be distributed in such pro rata

32 shares as they shall by agreement stipulate among them-

33 selves, or, if they fail to agree, the pro rata share to

34 which such performing rights societies prove their

35 entitlement.

36 (D) During the pendency of any proceeding under this

37 section, the Register of Copyrights or the Copyright Royalty

38 Tribunal shall withhold from distribution an amount suffi-

39 cient to satisfy all claims with respect to which a controversy
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1 exists, but shall have discretion to proceed to distribute any

2 amounts that are not in controversy.

8 (4) The Register of Copyrights shall promulgate regulations

4 under which persons who can reasonably be expected to have

5 claims may, during the year in which performances take place,

6 without expense to or harassment of operators or proprietors of

7 establishments in which phonorecord players are located, have

8 such access to such establishments and to the phonorecord players

9 located therein and such opportunity to obtain information with

10 respect thereto as may be reasonably necessary to determine, by

11 sampling procedures or otherwise, the proportion of contribution

12 of the musical works of each such person to the earnings of the

13 phonorecord players for which fees shall have been deposited.

14 Any person who alleges that he has been denied the access per-

15 mitted under the regulations prescribed by the Register of Copy-

16 rights may bring an action in the United States District Court

17 for the District of Columbia for the cancellation of the compul-

18 sory license of the phonorecord player to which such access has

19 been denied, and the court shall have the power to declare the

20 compulsory license thereof invalid from the date of issue thereof.

21 (d) CRIMINAL PENALTIES.-Any person who knowlingly makes a

22 false representation of a material fact in an application filed under

23 clause (1) (A) of subsection (b), or who knowingly alters a certificate

24 issued under clause (1) (B) of subsection (b) or knowingly affixes

25 such a certificate to a phonorecord player other than the one it covers,

26 shall be fined not more than $2,500.

27 (e) DEFrNIrrTNs.-As used in this section, the following terms and

28 their variant forms mean the following:

29 (1) A "coin-operated phonorecord player" is a machine or de-

30 vice that:

31 (A) is employed solely for the performance of non-

32 dramatic musical works by means of phonorecords upon

33 being activated by insertion of a coin;

34 (B) is located in an establishment making no direct or

35 indirect charge for admission;

36 (C) is accompanied by a list of the titles of all the musical

37 works available for performance on it, which list is affixed to

38 the phonorecord player or posted in the establishment in a

39 prominent position where it can be readily examined by the

40 public; and

S. 1361 5
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1 (D) affords a choice of works available for performance
2 and permits the choice to be made by the patrons of the
3 establishment in which it is located.

4 (2) An "operator" is any person who, alone or jointly with
5 others:

6 (A) owns a coin-operated phonorecord player; or
7 (B) has the power to make a coin-operated phonorecord
8 player available for placement in an establishment for pur-

9 poses of public performance; or
10 (C) has the power to exercise primary control over the
11 selection of the musical works made available for public
12 performance in a coin-operated phonorecord player.
13 (3) A "performing rights society" is an association or corpora-
14 tion that licenses the public performance of nondramatic musical
15 works on behalf of the copyright owners, such as the American
16 Society of Composers, Authors and Publishers, Broadcast Music,
17 Inc., and SESAC, Inc.

18 § 117. Scope of exclusive rights: Use in conjunction with com-
19 puters and similar information systems
20 Notwithstanding the provisions of sections 106 through 116, this
21 title does not afford to the owner of copyright in a work any greater
22 or lesser rights with respect to the use of the work in conjunction with
23 automatic systems capable of storing, processing, retrieving, or trans-
24 ferring information, or in conjunction with any similar device, ma-
25 chine, or process, than those afforded to works under the law, whether
26 title 17 or the common law or statutes of a State, in effect on Decem-
27 ber 31, 1974, as held applicable and construed by a court in an action
28 brought under this title.

29 Chapter 2.--COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201. Ownership of copyright.
202. Ownership of copyright as distinct from ownership of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.
205. Recordation of transfers and other documents.

30 § 201. Ownership of copyright

31 (a) IwNTrAL OWNERmsHn.-Copyright in work protected under this
32 title vests initially in the author or authors of the work. The authors
33 of a joint work are co-owners of copyright in the work.
34 (b) WRKs MAD.E FOR HIRE.-In the case of a work made for hire,

35 the employer or other person for whom the work was prepared is
36 considered the author for purposes of this title, and, unless the parties
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1 have expressly agreed otherwise in a written instrument signed by

2 them, owns all of the rights comprised in the copyright.

3 (c) CONTRIBUTIONS TO COLLECTIVE WORxs.-Copyright in each sep-

4 arate contribution to a collective work is distinct from copyright in
5 the collective work as a whole, and vests initially in the author of the

6 contribution. In the absence of an express transfer of the copyright

7 or of any rights under it, the owner of copyright in the collective

8 work is presumed to have acquired only the privilege of reproducing

9 and distributing the contribution as part of that particular collective

10 work, any revision of that collective work, and any later collective

11 work in the same series.

12 (d) TRANSFER OF OWNERSmBP.-

13 (1) The ownership of a copyright may be transferred in whole

14 or in part by any means of conveyance or by operation of law, and

15 may be bequeathed by will or pass as personal property by the
16 applicable laws of intestate succession.

17 (2) Any of the exclusive rights comprised in a copyright,

18 including any subdivision of any of the rights specified by section
19 106, may be transferred as provided by clause (1) and owned sepa-

20 rately. The owner of any particular exclusive right is entitled, to
21 the extent of that right, to all of the protection and remedies

22 accorded to the copyright owner by this title.

23 § 202. Ownership of copyright as distinct from ownership of
24 material object
25 Ownership of a copyright, or of any of the exclusive rights under

26 a copyright, is distinct from ownership of any material object in

27 which the work is embodied. Transfer of ownership of any material

28 object, including the copy or phonorecord in which the work is first

29 fixed, does not of itself convey any rights in the copyrighted work

30 embodied in the object; nor, in the absence of an agreement, does

31 transfer of ownership of a copyright or of any exclusive rights under

32 a copyright convey property rights in any material object.

33 § 203. Termination of transfers and licenses granted by the author
34 (a) CONDITIONS FOR TERmINATION.-In the case of any work other

35 than a work made for hire, the exclusive or nonexclusive grant of a

36 transfer or license of copyright or of any right under a copyright,

37 executed by the author on or after January 1, 1975, otherwise than

38 by will, is subject to termination under the following conditions:

39 (1) In the case of a grant executed by one author, termination

40 of the grant may be effected by that author or, if he is dead, by
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1 the person or persons who, under clause (2) of this subsection,

2 own and are entitled to exercise a total of more than one half of

3 that author's termination interest. In the case of a grant executed

4 by two or more authors of a joint work, termination of the grant

5 may be effected by a majority of the authors who executed it;

6 if any of such authors is dead, his termination interest may be

7 exercised as a unit by the person or persons who, under clause (2)

8 of this subsection, own and are entitled to exercise a total of more

9 than one half of his interest.

10 (2) Where an author is dead, his or her termination interest is

11 owned, and may be exercised, by his widow (or her widower) and

12 children or grandchildren as follows:

13 (A) The widow (or widower) owns the author's entire ter-

14 mination interest unless there are any surviving children or

15 grandchildren of the author, in which case the widow (or

16 widower) owns one half of the author's interest;

17 (B) The author's surviving children, and the surviving

18 children of any dead child of the author, own the author's

19 entire termination interest unless there is a widow (or wid-

20 ower), in which case the ownership of one half of the author's

21 interest is divided among them;

22 (C) The rights of the author's children and grandchildren

23 are in all cases divided among them and exercised on a per

24 stirpes basis according to the number of his children repre-

25 sented; the share of the children of a dead child in a termina-

26 tion interest can be exercised only by the action of a majority

27 of them.

28 (3) Termination of the grant may be effected at any time during

29 a period of five years beginning at the end of thirty-five years from

30 the date of execution of the grant; or, if the grant covers the right

31 of publication of the work, the period begins at the end of thirty-

32 five years from the date of publication of the work under the grant

33 or at the end of forty years from the date of execution of the

34 grant, whichever term ends earlier.

35 (4) The termination shall be effected by serving an advance

36 notice in writing, signed by the number and proportion of owners
37 of termination interests required under clauses (1) and (2) of this

38 subsection, or by their duly authorized agents, upon the grantee

39 or his successor in title.

40 (A) The notice shall state the effective date of the termina-
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1 tion, which shall fall within the five-year period specified by
2 clause (3) of this subsection, and the notice shall be served
3 not less than two or more than ten years before that date. A

.)4 copy of the notice shall be recorded in the Copyright Office
5 before the effective date of termination, as a condition to its
6 taking effect.

7 (B) The notice shall comply, in form, content, and man-
8 ner of service, with requirements that the Register of Copy-
9 rights shall prescribe by regulation.

10 (5) Termination of the grant may be effected notwithstand-
11 ing any agreement to the contrary, including an agreement to
12 make a will or to make any future grant.
13 (b) EFFECT OF TERMINATION.-IUpon the effective date of termina-
14 tion, all rights under this title that were covered by the terminated
15 grant revert to the author, authors, and other persons owning termi-
16 nation interests under clauses (1) and (2) of subsection (a), includ-
17 ing those owners who did not join in signing the notice of termination
18 under clause (4) of subsection (a), but with the following limitations:
19 (1) A derivative work prepared under authority of the grant
20 before its termination may continue to be utilized under the terms
21 of the grant after its termination, but this privilege does not ex-
22 tend to the preparation after the termination of other derivative
23 works based upon the copyrighted work covered by the terminated
24 grant.
25 (2) The future rights that will revert upon termination of the
26 grant become vested on the date the notice of termination has
27 been served as provided by clause (4) of subsection (a). The
28 rights vest in the author, authors, and other persons named in,
29 and in the proportionate shares provided by, clauses (1) and (2)
30 of subsection (a).
31 (3) Subject to the provisions of clause (4) of this subsection,
32 a further grant, or agreement to make a further grant, of any
33 right covered by a terminated grant is valid only if it is signed by
34 the same number and proportion of the owners, in whom the
35 right has vested under clause (2) of this subsection, as are re-
36 quired to terminate the grant under clauses (1) and (2) of sub-
37 section (a). Such further grant or agreement is effective with
38 respect to all of the persons in whom the right it covers has vested
39 under clause (2) of this subsection, including those who did not
40 join in signing it. If any person dies after rights under a termi-
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1 nated grant have vested in him, his legal representatives, lega-

2 tees, or heirs at law represent him for purposes of this clause.

3 (4) A further grant, or agreement to make a further grant, of

4 any right covered by a terminated grant is valid only if it is made

5 after the effective date of the termination. As an exception, how-

6 ever, an agreement for such a further grant may be made between

7 the persons provided by clause (3) of this subsection and the

8 original grantee or his successor in title, after the notice of termi-

9 nation has been served as provided by clause (4) of subsection (a).

10 (5) Termination of a grant under this section affects only those

11 rights covered by the grant that arise under this title, and in no

12 way affects rights arising under any other Federal, State, or for-

13 eign laws.

14 (6) Unless and until termination is effected under this section,

15 the grant, if it does not provide otherwise, continues in effect for

16 the term of copyright provided by this title.

17 § 204. Execution of transfers of copyright ownership

18 (a) A transfer of copyright ownership, other than by operation of

19 law, is not valid unless an instrument of conveyance, or a note or

20 memorandum of the transfer, is in writing and signed by the owner

21 of the rights conveyed or his duly authorized agent.

22 (b) A certificate of acknowledgement is not required for the validity

23 of a transfer, but is prima facie evidence of the execution of the
24 transfer if:

25 (1) in the case of a transfer executed in the United States, the

26 certificate is issued by a person authorized to administer oaths

27 within the United States; or

28 (2) in the case of a transfer executed in a foreign country, the

29 certificate is issued by a diplomatic or consular officer of the

30 United States, or by a person authorized to administer oaths

31 whose authority is proved by a certificate of such an officer.

32 § 205. Recordation of transfers and other documents

33 (a) CONDITIONS FOR RECORDATION.-Any transfer of copyright own-

34 ership or other document pertaining to a copyright may be recorded

35 in the Copyright Office if the document filed for recordation bears the

36 actual signature of the person who executed it, or if it is accompanied

37 by a sworn or official certification that it is a true copy of the original,
38 signed document.

39 (b) CERTIFICATE OF RECORDATION.-The Register of Copyrights

40 shall, upon receipt of a document as provided by subsection (a) and
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1 of the fee provided by section 708, record the document and return it

2 with a certificate of recordation.

3 (c) RECORDATION AS CONsTRUTrnVE NOTIcE.-Recordation of a docu-

4 ment in the Copyright Office gives all persons constructive notice of the

5 facts stated in the recorded document, but only if:

6 (1) the document, or material attached to it, specifically identi-

7 fies the work to which it pertains so that, after the document is in-

8 dexed by the Register of Copyrights, it would be revealed by a

9 reasonable search under the title or registration number of the

10 work; and
11 (2) registration has been made for the work.

12 (d) REOORDATION AS PREREQUISITE TO INFRINOGEENT SUIT.-NO per-

13 son claiming by virtue of a transfer to be the owner of copyright or

14 of any exclusive right under a copyright is entitled to institute an in-

15 fringement action under this title until the instrument of transfer

16 under which he claims has been recorded in the Copyright Office, but

17 suit may be instituted after such recordation on a cause of action that

18 arose before recordation.

19 (e) PRIORITY BETWEEN CONFLICTING TRANSFERS.-As between two

20 conflicting transfers, the one executed first prevails if it is recorded, in

21 the manner required to give constructive notice under subsection (c),

22 within one month after its execution in the United States or within two

23 months after its execution abroad, or at any time before recordation in

24 such manner of the later transfer. Otherwise the later transfer prevails

25 if recorded first in such manner, and if taken in good faith, for valu-
26 able consideration or on the basis of a binding promise to pay royal-

27 ties, and without notice of the earlier transfer.

28 (f) PRIORT BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND

29 NONEXCLUSIVE LICENSE.-A nonexclusive license, whether recorded

30 or not, prevails over a conflicting transfer of copyright ownership if

31 the license is evidenced by a written instrument signed by the owner of

32 the rights licensed or his duly authorized agent, and if:

33 (1) the license was taken before execution of the transfer; or

34 (2) the license was taken in good faith before recordation of

35 the transfer and without notice of it.

36 Chapter 3.-DURATION OF COPYRIGHT
Sec.
301. Pre-emption with respect to other laws.
302. Duration of copyright: Works created on or after January 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

before January 1, 1975.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.
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1 § 301. Pre-emption with respect to other laws

2 (a) On and after January 1, 1975, all rights in the nature of copy-

3 right in works that come within the subject matter of copyright as

4 specified by sections 102 and 103, whether created before or after that

5 date and whether published or unpublished, are governed exclusively

6 by this title. Thereafter, no person is entitled to copyright, literary

7 property rights, or any equivalent legal or equitable right in any such

8 work under the common law or statutes of any State.

9 (b) Nothing in this title annuls or limits any rights or remedies

10 under the common law or statutes of any State with respect to:

11 (1) unpublished material that does not come within the subject

12 matter of copyright as specified by sections 102 and 103, including

13 works of authorship not fixed in any tangible medium of

14 expression;

15 (2) any cause of action arising from undertakings commenced

16 before January 1, 1975;

17 (3) activities violating rights that are not equivalent to any of

18 the exclusive rights within the general scope of copyright as speci-

19 fled by section 106, including breaches of contract, breaches of

20 trust, invasion of privacy, defamation, and deceptive trade prac-

21 tices such as passing off and false representation.

22 § 302. Duration of copyright: Works created on or after Janu-
23 ary 1, 1975

24 (a) IN GENERAL.-Copyright in a work created on or after Janu-

25 ary 1, 7975, subsists from its creation and, except as provided by the

26 following subsections, endures for a term consisting of the life of

27 the author and fifty years after his death.

28 (b) JOINT WORKS.-In the case of a joint work prepared by two

29 or more authors who did not work for hire, the copyright endures for

30 a term consisting of the life of the last surviving author and fifty

31 years after his death.

32 (c) ANoNYMous WORKS, PSEUDONYMOUS WORIS, AND WORKS MADE

33 FOR HIR.--In the case of an anonymous work, a pseudonymous work,

34 or a work made for hire, the copyright endures for a term of seventy-

35 five years from the year of its first publication, or a term of one

36 hundred years from the year of its creation, whichever expires first.

37 If, before the end of such term, the identity of one or more of the

38 authors of an anonymous or pseudonymous work is revealed in the

39 records of a registration made for that work under subsection (a)

40 or (d) of section 407, or in the records provided by this subsection,
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1 the copyright in the work endures for the term specified by subsections

2 (a) or (b), based on the life of the author or authors whose identity

3 has been revealed. Any person having an interest in the copyright in
4 an anonymous or pseudonymous work may at any time record, in

5 records to be maintained by the Copyright -Office for that purpose, a
6 statement identifying one or more authors of the work; the statement

7 shall also identify the person filing it, the nature of his interest, the
8 source of his information, and the particular work affected, and shall

9 comply in form and content with requirements that the Register of

10 Copyrights shall prescribe by regulation.

11 (d) REcoRDs RELATING TO DEATH OF AUTHORS.-Any person having

12 an interest in a copyright may at any time record in the Copyright

13 Office a statement of the date of death of the author of the copy-
14 righted work, or a statement that the author is still living on a par-

15 ticular date. The statement shall identify the person filing it, the

16 nature of his interest, and the source of his information, and shall
17 comply in form and content with requirements that the Register

18 of Copyrights shall prescribe by regulation. The Register shall

19 maintain current records of information relating to the death of
20 authors of copyrighted works, based on such recorded statements
21 and, to the extent he considers practicable, on data contained in any

22 of the records of the Copyright Office or in other reference sources.
23 (e) PRESUMpTION AS TO AtrTHOR'S DEATH.-After a period of

24 seventy-five years from the year of first publication of a work, or a

25 period of one hundred years from the year of its creation, whichever
26 expires first, any person who obtains from the Copyright Office a certi-

27 fled report that the records provided by subsection (d) disclose nothing
28 to indicate that the author of the work is living, or died less than fifty
29 years before, is entitled to the benefit of a presumption that the author
30 has been dead for at least fifty years. Reliance in good faith upon this
31 presumption shall be a complete defense to any action for infringement

32 under this title.

33 § 303. Duration of copyright: Works created but not published or
34 copyrighted before January 1, 1975

35 Copyright in a work created before January 1, 1975, but not there-
36 tofore in the public domain or copyright, subsists from January 1,

37 1975, and endures for the term provided by section 302. In no case,
38 however, shall the term of copyright in such a work expire before
39 December 31, 1999; and, if the work is published on or before Decem-
40 ber 31, 1999, the term of copyright shall not expire before December 31,

41 2024.

S. 1361 - 6
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1 § 304. Duration of copyright: Subsisting copyrights
2 (a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any

3 copyright, the first term of which is subsisting on January 1, 1975,

4 shall endure for twenty-eight years from the date it was originally

5 secured: Provided, That in the case of any posthumous work or of any

6 periodical, cyclopedic, or other composite work upon which the copy-

7 right was originally secured by the proprietor thereof, or of any work

8 copyrighted by a corporate body (otherwise than as assignee or licensee

9 of the individual author) or by an employer for whom such work is

10 made for hire, the proprietor of such copyright shall be entitled to a

11 renewal and extension of the copyright in such work for the further

12 term of forty-seven years when application for such renewal and ex-

13 tension shall have been made to Copyright 'Office and duly regis-

14 tered therein within one year prior to the expiration of the original

15 term of copyright: And provided further, That in the case of any other

16 copyrighted work, including a contribution by an individual author

17 to a periodical or to a cyclopedic or other composite work, the author

18 of such work, if still living, or the widow, widower, or children of the

'19 author, if the author be not living, or if such author, widow, widower,

20 or children be not living, then the author's executors, or in the absence

21 of a will, his next of kin shall be entitled to a renewal and extension of

22 the copyright in such work for a further term of forty-seven years

23 when application for such renewal and extension shall have been made

24 to the Copyright Office and duly registered therein within one year

25 prior to the expiration of the original term of copyright: And pro-

26 tided furtheer, That in default of the registration of such application

27 for renewal and extension, the copyright in any work shall terminate

28 at the expiration of twenty-eight years from the date copyright was

29 originally secured.

30 (b) COPYRIGHTS IN THEIR RENEWAL TERM OR REGISTERED FOR RE-

31 NEWAL BEFORE JANUARY 1, 1975.-The duration of any copyright, the

32 renewal term of which is subsisting at any time between December 31,

33 1973, and December 31, 1974, inclusive, or for which renewal registra-

34 tion is made between December 31, 1973, and December 31, 1974,

35 inclusive, is extended to endure for a term of!75 years from the date

36 copyright was originally secured.

37 (c) TERMINATION OF TRANSFERS AND LICENSES COVERING EX-

38 TENDED RENEWAL TERM.-In the case of any copyright subsisting in

39 either its first renewal term on January 1, 1975', other than a copy-

40 right in a work made for hire, the exclusive or nonexclusive grant of a
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1 transfer or license of the renewal copyright or of any right under it,
2 executed before January 1, 1975, by any of the persons designated by

3 the second proviso of subsection (a) of this section, otherwise than by
4 will, is subject to termination under the following condition:
5 (1) In the case of a grant executed by a person or persons other
6 than the author, termination of the grant may be effected by the
7 surviving person or persons who executed it. In the case of a
8 grant executed by one or more of the authors of the work, termina-
9 tion of the grant may be effected, to the extent of a particular

10 author's share in the ownership of the renewal copyright, by the
11 author who executed it or, if such author is dead, by the person or
12 persons who, under clause (2) of this subsection, own and are
13 entitled to exercise a total of more than one half of that author's
14 termination interest.

15 (2) Where an author is dead, his or her termination interest is
16 owned, and may be exercised, by his widow (or her widower) and
17 children or grandchildren as follows:
18 (A) The widow (or widower) owns the author's entire
19 termination interest unless there are any surviving children
20 or grandchildren of the author, in which case the widow (or
21 widower) owns one half of the author's interest;
22 (B) The author's surviving children, and the surviving
23 children of any dead child of the author, own the author's
24 entire termination interest unless there is a widow (or wid-
25 ower), in which case the ownership of one half of the author's
26 interest is divided among them;
27 (C) The rights of the author's children and grandchildren
28 are in all cases divided among them and exercised on a per
29 stirpes basis according to the number of his children repre-
30 sented; the share of the children of a dead child in a termi-
31 nation interest can be exercised only by the action of a ma-
32 jority of them.

33 (3) Termination of the grant may be effected at any time dur-
34 ing a period of five years beginning at the end of fifty-six years
35 from the date copyright was originally secured, or beginning on
36 January 1, 1975, whichever is later.

37 (4) The termination shall be effected by serving an advance
38 notice in writing upon the grantee or his successor in title. In the
39 case of a grant executed by a person or persons other than the
40 author, the notice shall be signed by all of those entitled to termi-
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1 nate the grant under clause (1) of this subsection, or by their duly

2 authorized agents. In the case of a grant executed by one or more

3 of the authors of the work, the notice as to any one author's share

4 shall be signed by him or his duly authorized agent or, if he is

5 dead, by the number and proportion of the owners of his termina-

6 tion interest required under clauses (1) and (2) of this subsection,

7 or by their duly authorized agents.

8 (A) The notice shall state the effective date of the termi-

9 nation, which shall fall within the five-year period specified

10 by clause (3) of this subsection, and the notice shall be served

11 not less than two or more than ten years before that date. A

12 copy of the notice shall be recorded in the Copyright Office

13 before the effective date of termination, as a condition to its

14 taking effect.

15 (B) The notice shall comply, in form, content, and manner

16 of service, with requirements that the Register of Copyrights

17 shall prescribe by regulation.

18 (5) Termination of the grant may be effected notwithstanding

19 any agreement to the contrary, including an agreement to make a

20 will or to make any future grant.

21 (6) In the case of a grant executed by a person or persons other

22 than the author, all rights under this title that were covered by

23 the terminated grant revert, upon the effective date of termination,

24 to all of those entitled to terminate the grant under clause (1) of

25 this subsection. In the case of a grant executed by one or more

26 of the authors of the work, all of a particular author's rights

27 under this title that were covered by the terminated grant revert,

28 upon the effective date of termination, to that author or, if he is

29 dead, to the persons owning his termination interest under clause

30 (2) of this subsection, including those owners who did not join

31 in signing the notice of termination under clause (4) of this sub-

32 section. In all cases the reversion of rights is subject to the follow-

33 ing limitations:

34 (A) A derivative work prepared under authority of the

35 grant before its termination may continue to be utilized under

36 the terms of the grant after its termination, but this privilege

37 does not extend to the preparation after the termination of

38 other derivative works based upon the copyrighted work

39 covered by the terminated grant.

40 (B) The future rights that will revert upon termination
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1 of the grant become vested on the date the notice of termi-

2 nation has been served as provided by clause (4) of this

3 subsection.

4 (C) Where an author's rights revert to two or more per-

5 sons under clause (2) of this subsection, they shall vest in

6 those persons in the proportionate shares provided by that

7 clause. In such a case, and subject to the provisions of sub-

8 clause (D) of this clause, a further grant, or agreement to

9 make a further grant, of a particular author's share with

10 respect to any right covered by a terminated grant is valid

11 only if it is signed by the same number and proportion of

12 the owners, in whom the right has vested under this clause,

13 as are required to terminate the grant under clause (2) of

14 this subsection. Such further grant or agreement is effective

15 with respect to all of the persons in whom the right it

16 covers has vested under this subclause, including those who

17 did not join in signing it. If any person dies after rights

18 under a terminated grant have vested in him, his legal repre-

19 sentatives, legatees, or heirs at law represent him for purposes

20 of this subclass.

21 (D) A further grant, or agreement to make a further

22 grant, of any right covered by a terminated grant is valid

23 only if it is made after the effective date of the termination.

24 As an exception, however, an agreement for such a further

25 grant may be made between the author or any of the per-

26 sons provided by the first sentence of clause (6) of this

27 subsection, or between the persons provided by subclause (C)

28 of this clause, and the original grantee or his successor in

29 title, after the notice of termination has been served as pro-

30 vided by clause (4) of this subsection.

31 (E) Termination of a grant under this subsection affects

32 only those rights covered by the grant that arise under this

33 title, and in no way affects rights arising under any other

34 Federal, State, or foreign laws.

35 (F) Unless and until termination is effected under this

36 section, the grant, if it does not provide otherwise, continues

37 in effect for the remainder of the extended renewal term.

38 § 305. Duration of copyright: Terminal date

39 All terms of copyright provided by sections 302 through 304 run to

40 the end of the calendar year in which they would otherwise expire.
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1 Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND

2 REGISTRATION

Sec.
401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
403. Notice of copyright: Publications incorporating United States Government

works.
404. Notice of copyright: Contributions to collective works.
405. Notice of copyight: Omission of notice.
406. Notice of copyright: Error in name or date.
407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
410. Registration of claim and issuance of certificate.
411. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for infringement.

3 § 401. Notice of copyright: Visually perceptible copies

4 (a) GENERAL REQUIREMENT.-Whenever a work protected under

5 this title is published in the United States or elsewhere by authority of

6 the copyright owner, a notice of copyright as provided by this section

7 shall be placed on all publicly distributed copies from which the work

8 can be visually perceived, either directly or with the aid of a machine

9 or device.

10 (b) FoRlM OF NOTICE.-The notice appearing on the copies shall con-

11 sist of the following three elements:

12 (1) the symbol ) (the letter C in a circle), the word "Copy-

13 right," or the abbreviation "Copr.";

14 (2) the year of first publication of the work; in the case of

15 compilations or derivative works incorporating previously pub-

16 lished material, the year date of first publication of the compila-

17 tion or derivative work is sufficient. The year date may be omitted

18 where a pictorial, graphic, or sculptural work, with accompanying

19 text matter, if any, is reproduced in or on greeting cards, post-

20 cards, stationery, jewelry, dolls, toys, or any useful articles;

21 (3) the name of the owner of copyright in the work, or an ab-

22 breviation by which the name can be recognized, or a generally

23 known alternative designation of the owner.

24 (c) POSITION OF NOTICE.-The notice shall be affixed to the copies

25 in such manner and location as to give reasonable notice of the claim

26 of copyright. The Register of Copyrights shall prescribe by regula-

27 tion, as examples, specific methods of affixation and positions of the

28 notice on various types of works that will satisfy this requirement, but

29 these specifications shall not be considered exhaustive.

30 § 402. Notice of copyright: Phonorecords of sound recordings

31 (a) GENERAL REQUIREMENT.-Whenever a sound recording protect-
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1 ed under this title is published in the United States or elsewhere by

2 authority of the copyright owner, a notice of copyright as provided
3 by this section shall be placed on all publicly distributed phonorecords

4 of the sound recording.

5 (b) FORM OF NoTIcE.-The notice appearing on the phonorecords

6 shall consist of the following three elements:

7 (1) the symbol ® (the letter P in a circle);

8 (2) the year of first publication of the sound recording;

9 (3) the name of the owner of copyrights in the sound record-

10 ing, or an abbreviation by which the name can be recognized, or a

11 generally known alternative designation of the owner; if the

12 producer of the sound recording is named on the phonorecord

13 labels or containers, and if no other name appears in conjunction

14 with the notice, his name shall be considered a part of the notice.

15 (c) POSITION OF NOTICE.-The notice shall be placed on the surface

16 of the phonorecord, or on the phonorecord label or container, in such

17 manner and location as to give reasonable notice of the claim of copy-

18 right.

19 §403. Notice of copyright: Publications incorporating United

20 States Government works

21 Whenever a work is published in copies or phonorecords consisting

22 preponderantly of one or more works of the United States Govern-

23 ment, the notice of copyright provided by section 401 or 402 shall

24 also include a statement identifying, either affirmatively or negatively,

25 those portions of the copies or phonorecords embodying any work or

26 works protected under this title.

27 § 404. Notice of copyright: Contributions to collective works
28 (a) A separate contribution to a collective work may bear its own

29 notice of copyright, as provided by sections 401 through 403. How-

30 ever, a single notice applicable to the collective work as a, whole is

31 sufficient to satisfy the requirements of sections 401 through 403 with

32 respect to the separate contributions it contains (not including adver-

33 tisements inserted on behalf of persons other than the owner of copy-

34 right in the collective work), regardless of the ownership of copyright

35 in the contributions and whether or not they have been previously

36 published.

37 (b) Where the person named in a single notice applicable to a col-

38 lective work as a whole is not the owner of copyright in a separate

39 contribution that does not bear its own notice, the case is governed

40 by the provisions of section 406 (a).
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1 § 405. Notice of copyright: Omission of notice

2 (a) EFFECT OF OMIssI ON o COPYRIGHT.-The omission of the copy-
3 right notice prescribed by sections 401 through 403 from copies or
4 phonorecords publicly distributed by authority of the copyright owner

5 does not invalidate the copyright in a work if:

6 (1) the notice has been omitted from no more than a relatively
7 small number of copies or phonorecords distributed to the public;
8 or

9 (2) registration for the work has been made before or is made
10 within five years after the publication without notice, and a rea-
11 sonable effort is made to add notice to all copies or phonorecords
12 that are distributed to the public in the United States after the
13 omission has been discovered; or

14 (3) the notice has been omitted in violation of an express re-
15 quirement in writing that, as a condition of the copyright owner's
16 authorization of the public distribution of copies or phonorecords,
17 they bear the prescribed notice.
18 (b) EFFECT OF OMISSION ON INNOCENT INFRINoERs.-Any person

19 who innocently infringes a copyright, in reliance upon an authorized
20 copy or phonorecord from which the copyright notice has been omitted,
21 incurs no liability for actual or statutory damages under section 504
22 for any infringing acts committed before receiving actual notice that
23 registration for the work had been made under section 408, if he proves
24 that he was misled by the omission of notice. In a suit for infringe-
25 ment in such a case the court may allow or disallow recovery of any
26 of the infringer's profits attributable to the infringement, and may
27 enjoin the continuation of the infringing undertaking or may require,
28 as a condition for permitting the infringer to continue his undertak-
29 ing, that he pay the copyright owner a reasonable license fee in an
30 amount and on terms fixed by the court.
31 (c) RE1MVAL OF NoTICE.-Protection under this title is not affected

32 by the removal, destruction, or obliteration of the notice, without the
33 authorization of the copyright owner, from any publicly distributed
34 copies or phonorecords.

35 § 406. Notice of copyright: Error in name or date
36 (a) ERROR IN NAME.--Where the person named in the copyright

37 notice on copies or phonorecords publicly distributed by authority of

38 the copyright owner is not the owner of copyright, the validity and

39 ownership of the copyright are not affected. In such a case, however,

40 any person who innocently begins an undertaking that infringes the
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1 copyright has a complete defense to any action for such infringement

2 if he proves that he was misled by the notice and began the undertak-

3 ing in good faith under a purported transfer or license from the person

4 named therein, unless before the undertaking was begun:

5 (1) registration for the work had been made in the name of

6 the owner of copyright; or

7 (2) a document executed by the person named in the notice

8 and showing the ownership of the copyright had been recorded.

9 The person named in the notice is liable to account to the copyright

10 owner for all receipts from purported transfers or licenses made by

11 him under the copyright.

12 (b) ERROR IN DATE.-When the year date in the notice on copies or

13 phonorecords distributed by authority of the copyright owner is

14 earlier than the year in which publication first occurred, any period

15 computed from the year of first publication under section 302 is to be

16 computed from the year in the notice. Where the year date is more

17 than one year later than the year in which publication first occurred,

18 the work is considered to have been published without any notice and

19 is governed by the provisions of section 405.

20 (c) OMISSION OF NAME OR DATE.-Where copies or phonorecords

21 publicly distributed by authority of the copyright owner contain no

22 name or no date that could reasonably be considered a part of the

23 notice, the work is considered to have been published without any

24 notice and is governed by the provisions of section 405.

25 § 407. Deposit of copies or phonorecords for Library of Congress

26 (a) Except as provided by subsection (c), the owner of copyright

27 or of the exclusive right of publication in a work published with no-

28 tice of copyright in the United States shall deposit, within three

29 months after the date of such publication:

30 (1) two complete copies of the best edition; or

31 (2) if the work is a sound recording, two complete phono-

32 records of the best edition, together with any printed or other

33 visually-perceptible material published with such phonorecords.

34 This deposit is not a condition of copyright protection.

35 (b) The required copies or phonorecords shall be deposited in the

36 Copyright Office for the use or disposition of the Library of Congress.

37 The Register of Copyrights shall, when requested by the depositor

38 and upon payment of the fee prescribed by section 708, issue a receipt

39 for the deposit.

40 (c) The Register of Copyrights may by regulation exempt any
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1 categories of material from the deposit requirements of this section,

2 or require deposit of only one copy or phonorecord with respect to

3 any categories.

4 (d) At any time after publication of a work as provided by sub-

5 section (a), the Register of Copyrights may make written demand

6 for the required deposit on any of the persons obligated to make the

7 deposit under subsection (a). Unless deposit is made within three

8 months after the demand is received, the person or persons on whom

9 the demand was made are liable:

10 (1) to a fine of not more than $250 for each work; and

11 (2) to pay to the Library of Congress the total retail price of

12 the copies or phonorecords demanded, or, if no retail price has

13 been fixed, the reasonable cost to the Library of Congress of

14 acquiring them.

15 § 408. Copyright registration in general

16 (a) REGISTRATION PERmissIVE.--At any time during the subsistence

17 of copyright in any published or unpublished work, the owner of copy-

18 right or of any exclusive right in the work may obtain registration of

19 the copyright claim by delivering to the Copyright Office the deposit

20 specified by this section, together with the application and fee specified

21 by sections 409 and 708. Subject to the provisions of section 405(a),

22 such registration is not a condition of copyright protection.

23 (b) DEPOSIT FOR COPYRIGHT REaISTRATION.-Except as provided by

24 subsection (c), the material deposited for registration shall include:

25 (1) in the case of an unpublished work, one complete copy or

26 phonorecord;

27 (2) in the case of a published work, two complete copies or

28 phonorecords of the best edition;

29 (3) in the case of a work first published abroad, one complete

30 copy or phonorecord as so published;

31 (4) in the case of a contribution to a collective work, one com-

32 plete copy or phonorecord of the best edition of the collective

33 work.

34 Copies or phonorecords deposited for the Library of Congress under

35 section 407 may be used to satisfy the deposit provisions of this section,

36 if they are accompanied by the prescribed application and fee, and by
37 any additional identifying material that the Register may, by regula-

38 tion, require.
39 (c) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPosrr.-The

40 Register of Copyrights is authorized to specify by regulation the
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1 administrative classes into which works are to be placed for purposes of

2 deposit and registration, and the nature of the copies or phonorecords

3 to be deposited in the various classes specified. The regulations may

4 require or permit, for particular classes, the deposit of identifying

5 material instead of copies or phonorecords, the deposit of only one copy

6 or phonorecord where two would normally be required, or a single

7 registration for a group of related works. This administrative classi-

8 fication of works has no significance with respect to the subject matter

9 of copyright or the exclusive rights provided by this title.

10 (d) CORRECTIONS AND A1MPLrFIcATIoNs.-The Register may also

11 establish, by regulation, formal procedures for the filing of an applica-

12 tion for supplementary registration, to correct an error in a copyright

13 registration or to amplify the information given in a registration. Such

14 application shall be accompanied by the fee provided by section 708,

15 and shall clearly identify the registration to be corrected or amplified.

16 The information contained in a supplementary registration augments

17 but does not supersede that contained in the earlier registration.
18 (e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED WORK.-Regis-

19 tration for the first published edition of a work previously registered

20 in unpublished form may be made even though the work as published

21 is substantially the same as the unpublished version.

22 § 409. Application for registration

23 The application for copyright registration shall be made on a form

24 prescribed by the Register of Copyrights and shall include:

25 (1) the name and address of the copyright claimant;

26 (2) in the case of a work other than an anonymous or pseudony-

27 mous work, the name and nationality or domicile of the author or

28 authors and, if one or more of the authors is dead, the dates of

29 their deaths;

30 (3) if the work is anonymous or pseudonymous, the nationality

31 or domicile of the author or authors;

32 (4) in the case of a work made for hire, a statement to this

33 effect;

34 (5) if the copyright claimant is not the author, a brief state-

35 ment of how the claimant obtained ownership of the copyright;

36 (6) the title of the work, together with any previous or alterna-

37 tive titles under which the work can be identified;

38 (7) the year in which creation of the work was completed;

39 (8) if the work has been published, the date and nation of its

40 first publication;

41 (9) in the case of a compilation or derivative work, an identi-
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1 fication of any pre-existing work or works that it is based on or

2 incorporates, and a brief, general statement of the additional

3 material covered by the copyright claim being registered;

4 (10) in the case of a published work containing material of

5 which copies are required by section 601 to be manufactured in

6 the United States, the names of the persons or organizations

7 who performed the processes specified by subsection (c) of sec-

8 tion 601 with respect to that material, and the places where those

9 processes were performed; and

10 (11) any other information regarded by the Register of Copy-

11 rights as bearing upon the preparation or identification of the

12 work or the existence, ownership, or duration of the copyright.

13 § 410. Registration of claim and issuance of certificate

14 (a) When, after examination, the Register of Copyrights deter-

15 mines that, in accordance with the provisions of this title, the material

16 deposited constitutes copyrightable subject matter and that the other

17 legal and formal requirements of this title have been met, he shall reg-

18 ister the claim and issue to the applicant a certificate of registration

19 under the seal of the Copyright Office. The certificate shall contain

20 the information given in the application, together with the number

21 and effective date of the registration.

22 (b) In any case in which the Register of Copyrights determines

23 that, in accordance with the provisions of this title, the material de-

24 posited does not constitute copyrightable subject matter or that the

25 claim is invalid for any other reason, he shall refuse registration and

26 shall notify the applicant in writing of the reasons for his action.

27 (c) In any judicial proceedings the certificate of a registration made

28 before or within five years after first publication of the work shall

29 constitute prima facie evidence of the validity of the copyright and

30 of the facts stated in the certificate. The evidentiary weight to be

31 accorded the certificate of a registration made thereafter shall be

32 -within the discretion of the court.

33 (d) The effective date of a copyright registration is the day on

34 which an application, deposit, and fee, which are later determined by

35 the Register of Copyrights or by a court of competent jurisdiction to

36 be acceptable for registration, have all been received in the Copyright

37 Office.

38 § 411. Registration as prerequisite to infringement suit

39 (a) Subject to the provisions of subsection (b), no action for in-

40 fringement of the copyright in any work shall be instituted until

41 registration of the copyright claim has been made. in accordance with
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1 this title. In any case, however, where the deposit, application, and fee

2 required for registration have been delivered to the Copyright Office

3 in proper form and registration has been refused, the applicant is

4 entitled to institute an action for infringement if notice thereof, with

5 a copy of the complaint, is served on the Register of Copyrights. The

6 Register may, at his option, become a party to the action with respect

7 to the issue of registrability of the copyright claim by entering his

8 appearance within sixty days after such service, but his failure to do

9 so shall not deprive the court of jurisdiction to determine that issue.

10 (b) In the case of a work consisting of sounds, images, or both, the

11 first fixation of which is made simultaneously with its transmission,

12 the copyright owner may either before or after such fixation takes

13 place, institute an action for infringement under section 501, fully

14 subject to the remedies provided by sections 502 through 506, if, in

15 accordance with requirements that the Register of Copyrights shall

16 prescribe by regulation, the copyright owner-

17 (1) serves notice upon the infringer, not less than ten or more

18 than thirty days before such fixation, identifying the work and

19 the specific time and source of its first transmission, and declar-

20 ing an intention to secure copyright in the work; and

21 (2) makes registration for the work within three months after

22 its first transmission.

23 §412. Registration as prerequisite to certain remedies for
24 infringement

25 In any action under this title, other than an action instituted under

26 section 411 (b), no award of statutory damages or of attorney's fees, as

27 provided by sections 504 and 505, shall be made for:

28 (1) any infringement of copyright in an unpublished work

29 commenced before the effective date of its registration; or

30 (2) any infringement of copyright commenced after first pub-

31 lication of the work and before the effective date of its registra-

32 tion, unless such registration is made within three months after

33 its first publication.

34 Chapter 5.-COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing ar-

ticles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringement: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of actions.
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1 § 501. Infringement of copyright

2 (a) Anyone who violates any of the exclusive rights of the copy-

3 right owner as provided by sections 106 through 117, or who imports

4 copies or phonorecords into the United States in violation of section

5 602, is an infringer of the copyright.

6 (b) The legal or beneficial owner of an exclusive right under a

7 copyright is entitled, subject to the requirements of sections 205(d)

8 and 411, to institute an action for any infringement of that particular

9 right committed while he is the owner of it. The court may require

10 him to serve written notice of the action with a copy of the complaint

11 upon any person shown, by the records of the Copyright Office or

12 otherwise, to have or claim an interest in the copyright, and shall re-

13 quire that such notice be served upon any person whose interest is

14 likely to be affected by a decision in the case. The court may require

15 the joinder, and shall permit the intervention, of any person having

16 or claiming an interest in the copyright.

17 § 502. Remedies for infringement: Injunctions

18 (a) Any court having jurisdiction of a civil action arising under

19 this title may, subject to the provisions of section 1498 of title 28,

20 grant temporary and final injunctions on such terms as it may deem

21 reasonable to prevent or restrain infringement of a copyright.

22 (b) Any such injunction may be served anywhere in the United

23 States on the person enjoined; it shall be operative throughout the

24 United States and shall be enforceable, by proceedings in contempt or

25 otherwise, by any United States court having jurisdiction of that per-

26 son. The clerk of the court granting the injunction shall, when

27 requested by any other court in which enforcement of the injunction'is

28 sought, transmit promptly to the other court a certified copy of all the

29 papers in the case on file in his office.

30 § 503. Remedies for infringement: Impounding and disposition of

31 infringing articles

32 (a) At any time while an action under this title is pending, the

33 court may order the impounding, on such terms as it may deem rea-

34 sonable, of all copies or phonorecords claimed to have been made or

35 used in violation of the copyright owner's exclusive rights, and of all

36 plates, molds, matrices, masters, tapes, film negatives, or other articles

37 by means of which such copies or phonorecords may be reproduced.

38 (b) As part of a final judgment or decree, the court may order the

39 destruction or other reasonable disposition of all copies or phono-

40 records found to have been made or used in violation of the copyright
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1 owner's exclusive rights, and of all plates, molds, matrices, masters,

2 tapes, film negatives, or other articles by means of which such copies
3 or phonorecords may be reproduced.

4 § 504. Remedies for infringement: Damages and profits

5 (a) IN GENERAL.-Except as otherwise provided by this title, an

6 infringer of copyright is liable for either:

7 (1) the copyright owner's actual damages and any additional

8 profits of the infringer, as provided by subsection (b); or

9 (2) statutory damages, as provided by subsection (c).

10 (b) ACTTrAL DAMAGES AND PROFITS.-The copyright owner is en-

11 titled to recover the actual damages suffered by him as a result of the
12 infringement, and any profits of the infringer that are attributable

13 to the infringement and are not taken into account in computing the

14 actual damages. In establishing the infringer's profits, the copyright

15 owner is required to present proof only of the infringer's gross revenue,

16 and the infringer is required to prove his deductible expenses and the

17 elements of profit attributable to factors other than the copyrighted

18 work.

19 (c) STATUTORY DAMAGES.-

20 (1) Except as provided by clause (2) of this subsection, the

21 copyright owner may elect, at any time before final judgment is

22 rendered, to recover, instead of actual damages and profits, an

23 award of statutory damages for all infringements involved in

24 the action, with respect to any one work, for which any one

25 infringer is liable individually, or for which any two or more

26 infringers are liable jointly and severally, in a sum of not less

27 than $250 or more than $10,000 as the court considers just. For

28 the purposes of this subsection, all the parts of a compilation

29 or derivative work constitute one work.

30 (2) In a case where the copyright owner sustains the burden

31 of proving, and the court finds, that infringement was committed

32 willfully, the court in its discretion'may increase the award of

33 statutory damages to a sum of not more than $50,000. In a case

34 where the infringer sustains the burden of proving, and the court

35 finds, that he was not aware and had no reason to believe that his

36 acts constituted an infringement of copyright, the court in its

37 discretion may reduce the award of statutory damages to a sum

38 of not less than $100. In a case where an instructor, librarian or

39 archivist in a nonprofit educational institution, library, or ar-

40 chives, who infringed by reproducing a copyrighted work in
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1 copies or phonorecords, sustains the burden of proving that he

2 believed and had reasonable grounds for believing that the repro-

3 duction was a fair use under section 107, the court in its discretion

4 may remit statutory damages in whole or in part.

5 § 505. Remedies for infringement: Costs and attorney's fees
6 In any civil action under this title, the court in its discretion may

7 allow the recovery of full costs by or against any party other than

8 the United States or an officer thereof. Except as otherwise provided

9 by this title, the court may also award a reasonable attorney's fee to
10 the prevailing party as part of the costs.

11 § 506. Criminal offenses

12 (a) CRIMINAL INFRINGEMENT.-Any person who infringes a copy-

13 right willfully and for purposes of commercial advantage or private

14 financial gain shall be fined not more than $2,500 or imprisoned not

15 more than one year, or both, for the first such offense, and shall be fined

16 not more than $10,000 or imprisoned not more than one year, or both,

17 for any subsequent offense.

18 (b) FRAUDULENT COPYRIGHT NOTICE.-Any person who, with fraud-

19 ulent intent, places on any article a notice of copyright or words of

20 the same purport that he knows to be false, or who, with fraudulent

21 intent, publicly distributes or imports for public distribution any

22 article bearing such notice or words that he knows to be false, shall be

23. fined not more than $2,500.
24 (c) FRAUDULENT REMOVAL OF COPYRIGHT NOTICE.-Any person who,

25 with fraudulent intent, removes or alters any notice of copyright

26 appearing on a copy of a copyrighted work shall be fined not more

27 than $2,500.

28 (d) FALSE REPRESENTATION.-Any person who knowingly makes a

29 false representation of a material fact in the application for copyright

30 registration provided for by section 409, or in any written statement

31 filed in connection with the application, shall be fined not more than

32 $2,500.

33 § 507. Limitations on actions

34 (a) CRIMINAL PROCEEDINGS.-NO criminal proceeding shall be main-

35 tained under the provisions of this title unless it is commenced within

36 three years after the cause of action arose.

37 (b) CIVIL ACTIONS.-No civil action shall be maintained under the

38 provisions of this title unless it is commenced within three years after

39 the claim accrued.
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1 § 508. Notification of filing and determination of actions

2 (a) Within one month after the filing of any action under this title,

3 the clerks of the courts of the United States shall send written notifica-

4 tion to the Register of Copyrights setting forth, as far as is shown

5 by the papers filed in the court, the names and addresses of the parties

6 and the title, author, and registration number of each work involved

7 in the action. If any other copyrighted work is later included in the

8 action by amendment, answer, or other pleading, the clerk shall also

9 send a notification concerning it to the Register within one month

10 after the pleading is filed.

11 (b) Within one month after any final order or judgment is issued

12 in the case, the clerk of the court shall notify the Register of it,

13 sending him a. copy of the order or judgment together with the written

14 opinion, if any, of the court.

15 (c) Upon receiving the notifications specified in this section, the

16 Register shall make them a part of the public records of the Copyright
17 Office.

18 Chapter 6.-MANUFACTURING REQUIREMENT AND

19 IMPORTATION
Sec.

601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.

20 § 601. Manufacture, importation, and public distribution of cer-

21 tain copies

22 (a) Except as provided by subsection (b), the importation into or

23 public distribution in the United States of copies of a work consisting

24 preponderantly of nondramatic literary material that is in the English

25 language and is protected under this title is prohibited unless the

26 portions consisting of such material have been manufactured in the

27 United States or Canada.

28 (b) The provisions of subsection (a) do not apply:

29 (1) where, on the date when importation is sought or public

30 distribution in the United States is made, the author of any sub-

31 stantial part of such material is neither a national nor a domicil-

32 iary of the United States or, if he is a national of the United

33 States, has been domiciled outside of the United States for a

34 continuous period of at least one year immediately preceding that

35 date; in the case of a work made for hire, the exemption provided

36 by this clause does not apply unless a substantial part of the work

37 was prepared for an employer or other person who is not a na-
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1 tional or domiciliary of the United States or a domestic corpora-

2 tion or enterprise;

3 (2) where the Bureau of Customs is presented with an import

4 statement issued under the seal of the Copyright Office, in which

5 case a total of no more than two thousand copies of any one such

6 work shall be allowed entry; the import statement shall be issued

7 upon request to the copyright owner or to a person designated by

8 him at the time of registration for the work under section 408

9 or at any time thereafter;

10 (3) where importation is sought under the authority or for the

11 use, other than in schools, of the government of the United States

12 or of any State or political subdivision of a State;

13 (4) where importation, for use and not for sale, is sought:

14 (A) by any person with respect to no more than one copy

15 of any one work at any one time;

16 (B) by any person arriving from abroad, with respect to

17 copies forming part of his personal baggage; or

18 (C) by an organization operated for scholarly, educa-

19 tional, or religious purposes and not for private gain, with

20 respect to copies intended to form a part of its library;

21 (5) where the copies are reproduced in raised characters for

22 the use of the blind;

23 (6) where, in addition to copies imported under clauses (3)

24 and (4) of this subsection, no more than two thousand copies of

25 any one such work, which have not been manufactured in the

26 United States or Canada, are publicly distributed in the United

27 States.

28 (c) The requirement of this section that copies be manufactured in

29 the United States or Canada is satisfied if:

30 (1) in the case where the copies are printed directly from type

31 that has been set, or directly from plates made from such type,

32 the setting of the type and the making of the plates have been

33 performed in the United States or Canada; or

34 (2) in the case where the making of plates by a lithographic

35 or photoengraving process is a final or intermediate step preceding

36 the printing of the copies, the making of the plates has been per-

37 formed in the United States or Canada: and

38 (3) in any case, the printing or other final process of producing

39 multiple copies and any binding of the copies have been performed

40 in the United States or Canada.
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1 (d) Importation or public distribution of copies in violation of

2 this section does not invalidate protection for a work under this title.

3 However, in any civil action or criminal proceeding for infringement

4 of the exclusive rights to reproduce and distribute copies of the work,

5 the infringer has a complete defense with respect to all of the non-

6 dramatic literary material comprised in the work and any other parts

7 of the work in which the exclusive rights to reproduce and distribute

8 copies are owned by the same person who owns such exclusive rights

9 in the nondramatic literary material, if he proves:

10 (1) that copies of the work have been imported into or publicly

11 distributed in the United States in violation of this section by or

12 with the authority of the owner of such exclusive rights; and

13 (2) that the infringing copies were manufactured in the United

14 States or Canada in accordance with the provisions of subsection

15 (c); and

16 (3) that the infringement was commenced before the effective

1-7 date of registration for an authorized edition of the work, the

18 copies of which have been manufactured in the United States or

19 Canada in accordance with the provisions of subsection (c).

20 (e) In any action for infringement of the exclusive rights to repro-

21 duce and distribute copies of a work containing material required by

22 this section to be manufactured in the United States or Canada, the

23 copyright owner shall set forth in the complaint the names of the per-

24 sons or organizations who performed the processes specified by subsec-

25 tion (c) with respect to that material, and the places where those

26 processes were performed.

27 § 602. Infringing importation of copies or phonorecords

28 (a) Importation into the United States, without the authority of

29 the owner of copyright under this title, of copies or phonorecords of

30 a work that have been acquired abroad is an infringement of the

31 exclusive right to distribute copies or phonorecords under section 106,

32 actionable under section 501. This subsection does not apply to:

33 (1) importation of copies or phonorecords under the authority

34 or for the use of the government of the United States or of any

35 State or political subdivision of a State but not including copies

36 or phonorecords for use in schools, or copies of any audiovisual

37 work imported for purposes other than archival use;

38 (2) importation, for the private use of the importer and not

39 for distribution, by any person with respect to no more than one

40 copy or phonorecord of any one work at any one time, or by any
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1 person arriving from abroad with respect to copies or phono-

2 records forming part of his personal baggage; or

3 (3) importation by or for an organization operated for schol-

4 arly, educational, or religious purposes and not for private gain,

5 with respect to no more than one copy of an audiovisual work

6 solely for its archival purposes, and no :more than five copies or

7 phonorecords of any other work for its library lending or archival

8 purposes.

9 (b) In a case where the making of the copies or phonorecords would

10 have constituted an infringement of copyright if this title had been

11 applicable, their importation is prohibited. In a case where the copies

12 or phonorecords were lawfully made, the Bureau of Customs has no

13 authority to prevent their importation unless the provisions of section

14 601 are applicable. In either case, the Secretary of the Treasury is

15 authorized to prescribe, by regulation, a procedure under which any

16 person claiming an interest in the copyright in a particular work may,

17 upon payment of a specified fee, be entitled to notification by the

18 Bureau of the importation of articles that appear to be copies or phono-

19 records of the work.

20 § 603. Importation prohibitions: Enforcement and disposition of

21 excluded articles
22 (a) The Secretary of the Treasury and the Postmaster General shall

23 separately or jointly make regulations for the enforcement of the pro-

24 visions of this title prohibiting importation.

25 (b) These regulations may require, as a condition for the exclusion

26 of articles under section 602:

27 (1) that the person seeking exclusion obtain a court order en-

28 joining importation of the articles; or

29 (2) that he furnish proof, of a specified nature and in accord-

30 ance with prescribed procedures, that the copyright in which he
31 claims an interest is valid and that the importation would violate

32 the prohibition in section 602; he may also be required to post a

33 surety bond for any injury that may result if the detention or

34 exclusion of the articles proves to be unjustified.

35 (c) Articles imported in violation of the importation prohibitions

36 of this title are subject to seizure and forfeiture in the same manner as

37 property imported in violation of the customs revenue laws. For-

38 feited articles shall be destroyed as directed by the Secretary of the

39 Treasury or the court, as the case may be; however, the articles may be

40 returned to the country of export whenever it is shown to the satisfac-
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1 tion of the Secretary of the Treasury that the importer had no reason-

2 able grounds for believing that his acts constituted a violation of law.

3 Chapter 7.-COPYRIGHT OFFICE
See.
701. The Copyright Office: General responsibilities and organization.
702. Copyright Office regulations.
703. Effective date of actions in Copyright Office;
704. Retention and disposition of articles deposited in Copyright Office.
705. Copyright Office records: Preparation, maintenance, public inspection, and

searching.
706. Copies of Copyright Office records.
707. Copyright Office forms and publications.
708. Copyright Office fees.

4 § 701. The Copyright Office: General responsibilities and orga-

5 nization

6 (a) All administrative functions and duties under this title, ex-

7 cept as otherwise specified, are the responsibility of the Register of

8 Copyrights as director of the Copyright Office in the Library of

9 Congress. The Register of Copyrights, together with the subordi-

10 nate officers and employees of the Copyright Office, shall be appointed

11 by the Librarian of Congress, and shall act under his general di-

12 rection and supervision.

13 (b) The Register of Copyrights shall adopt a seal to be used on

14 and after January 1, 1975, to authenticate all certified documents

15 issued by the Copyright Office.

16 (c) The Register of Copyrights shall make an annual report to

17 the Librarian of Congress of the work and accomplishments of the

18 Copyright Office during the previous fiscal year. The annual report

19 of the Register of Copyrights shall be published separately and as

20 a part of the annual report of the Librarian of Congress.

21 § 702. Copyright Office regulations

22 The Register of Copyrights is authorized to establish regulations

23 not inconsistent with law for the administration of the functions and

24 duties made his responsibility under this title. All regulations estab-

25 lished by the Register under this title are subject to the approval of

26 the Librarian of Congress.

27 § 703. Effective date of actions in Copyright Office

28 In any case in which time limits are prescribed under this title

29 for the performance of an action in the Copyright Office, and in

30 which the last day of the prescribed period falls on a Saturday, Sun-

31 day, holiday or other non-business day within the District of Co-

32 lumbia or the Federal Government, the action may be taken on the

33 next succeeding business day, and is effective as of the date when the

34 period expired.
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1 § 704. Retention and disposition of articles deposited in Copyright
2 Office

3 (a) Upon their deposit in the Copyright Office under sections 407
4 and 408, all copies, phonorecords, and identifying material, including

5 those deposited in connection with claims that have been refused

6 registration, are the property of the United States Government.

7 (b) In the case of published works, all copies, phonorecords, and

8 identifying material deposited are available to the Library of Con-
9 gress for its collections, or for exchange or transfer to any other

10 library. In the case of unpublished works, the Library is entitled to

11 select any deposits for its collections.

12 (c) Deposits not selected by the Library under subsection (b), or

13 identifying portions or reproductions of them, shall be retained under
14 the control of the Copyright Office, including retention in Govern-

15 ment storage facilities, for the longest period considered practicable

16 and desirable by the Register of Copyrights and the Librarian of
17 Congress. After that period it is within the joint discretion of the
18 Register and the Librarian to order their destruction or other disposi-

19 tion; but, in the case of unpublished works, no deposit shall be de-
20 stroyed or otherwise disposed of during its term of copyright.

21 (d) The depositor of copies, phonorecords, or identifying material
22 under section 408, or the copyright owner of record, may request

23 retention, under the control of the Copyright Office, of one or more

24 of such articles for the full term of copyright in the work. The Register

25 of Copyrights shall prescribe, by regulation, the conditions under

26 which such requests are to be made and granted, and shall fix the

27 fee to be charged under section 708(12) if the request is granted.

28 § 705. Copyright Office records: Preparation, maintenance, public
29 inspection, and searching

30 (a) The Register of Copyrights shall provide and keep in the Copy-
31 right Office records of all deposits, registrations, recordations, and
32 other actions taken under this title, and shall prepare indexes of all
33 such records.

34 (b) Such records and indexes, as well as the articles deposited in
35 connection with completed copyright registrations and retained under
36 the control of the Copyright Office, shall be open to public inspection.
37 (c) Upon request and payment of the fee specified by section 708,
38 the Copyright Office shall make a search of its public records, indexes,
39 and deposits, and shall furnish a report of the information they dis-
40 close with respect to any particular deposits, registrations, or recorded
41 documents.
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1 § 706. Copies of Copyright Office records

2 (a) Copies may be made of any public records or indexes of the

3 Copyright Office; additional certificates of copyright registration and

4 copies of any public records or indexes may be furnished upon request

5 and payment of the fees specified by section 708.

6 (b) Copies or reproductions of deposited articles retained under

7 the control of the Copyright Office shall be authorized or furnished

8 only under the conditions specified by the Copyright Office regulations.

9 § 707. Copyright Office forms and publications

10 (a) CATALOG OF COPYRIGHT ENTRIEs.-The Register of Copyrights

11 shall compile and publish at periodic intervals catalogs of all copy-

12 right registrations. These catalogs shall be divided into parts in

13 accordance with the various classes of works, and the Register has

14 discretion to determine on the basis of practicability and usefulness,

15 the form and frequency of publication of each particular part.

16 (b) OrVER PuBL CATIONs.-The Register shall furnish, free of

17 charge upon request, application forms for copyright registration and

18 general informational material in connection with the functions of the

19 Copyright Office. He also has authority to publish compilations of

20 information, bibliographies, and other material he considers to be

21 of value to the public.

22 (c) DIsTRImBrTION OF PUBLICATrON.-All publications of the Copy-

23 right Office shall be furnished to depository libraries as specified under

24 section 1905 of title 44, United States Code, and, aside from those fur-

25 nished free of charge, shall be offered for sale to the public at prices

26 based on the cost of reproduction and distribution.

27 § 708. Copyright Office fees

28 (a) The following fees shall be paid to the Register of Copyrights:

29 (1) for the registration of a copyright claim or a supplementary

30 registration under section 408, including the issuance of a certifi-

31 cate of registration, $6;

32 (2) for the registration of a claim to renewal of a subsisting

33 copyright in its first term under section 304(a), including the

34 issuance of a certificate of registration, $4;

35 (3) for the issuance of a receipt for a deposit under section

36 407, $2;
37 (4) for the recordation, as provided by section 205, of a transfer

38 of copyright ownership or other document of six pages or less,

39 covering no more than one title, $5: for each page over six and

40 for each title over one, 50 cents additional;
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1 (5) for the filing, under section 115 (b), of a notice of intention

2 to make phonorecords, $3;

3 (6) for the recordation, under section 302(c), of a statement

4 revealing the identity of an author of an anonymous or pseu-

5 donymous work, or for the recordation, under section 302 (d), of a

6 statement relating to the death of an author, $5 for a document of

7 six pages or less, covering no more than one title; for each page

8 over six and for each title over one, 50 cents additional;

9 (7) for the issuance, under section 601, of an import state-

10 ment, $3;

11 (8) for the issuance, under section 706, of an additional certifi-

12 cate of registration, $2;

13 (9) for the issuance, under section 116, of a certificate for the

14 recordation of a phonorecord player, 50 cents;

15 (10) for the issuance of any other certification, $3; the Register

16 of Copyrights has discretion, on the basis of their cost, to fix the

17 fees for preparing copies of Copyright Office records, whether

18 they are to be certified or not;

19 (11) for the making and reporting of a search as provided by

20 section 705, and for any related services, $5 for each hour or frac-

21 tion of an hour consumed;

22 (12) for any other special services requiring a substantial

23 amount of time or expense, such fees as the Register of Copyrights

24 may fix on the basis of the cost of providing the service.

25 (b) The fees prescribed by or under this section are applicable to

26 the United States Government and any of its agencies, employees, or

27 officers, but the Register of Copyrights has discretion to waive the

28 requirement of this subsection in occasional or isolated cases involving

29 relatively small amounts.

30 Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
803. Membership of the Tribunal.
804. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
806. Reports to the Congress.
807. Effective date of royalty adjustment.
808. Effective date of royalty distribution.
809. Judicial review.

31 § 801. Copyright Royalty Tribunal: Establishment and purpose

32 (a) There is hereby created in the Library of Congress a Copyright

33 Royalty Tribunal.

34 (b) Subject to the provisions of this chapter, the purposes of the



65

1 Tribunal shall be: (1) to make determinations concerning the adjust-

2 ment of the copyright royalty rates specified by sections 111, 114, 115,

3 and 116 so as to assure that such rates continue to be reasonable; and

4 (2) to determine in certain circumstances the distribution of the roy-

5 alty fees deposited with the Register of Copyrights under sections 111,

6 114, and 116.

7 § 802. Petitions for the adjustment of royalty rates

8 During calendar year 1978, and in each subsequent fifth calendar

9 year, any owner or user of a copyrighted work whose royalty rates

10 are initially specified by sections 111 and 114, or the duly authorized

11 agent of such owner or user, may file a petition with the Register of

12 Copyrights declaring that the petitioner requests an adjustment of

13 the statutory royalty rate, or a rate previously established by the Tri-

14 bunal. During calendar year 1980, and in each subsequent fifth calen-

15 dar year, any owner or user of a copyrighted work whose royalty rates

16 are initially specified by sections 115 and 116, or the duly authorized

17 agent of such owner or user, may file a petition with the Register of

18 Copyrights declaring that the petitioner requests an adjustment of

19 the statutory royalty rate, or a rate previously established by the Tri-

20 bunal. The Register shall make a determination as to whether the ap-

21 plicant has a significant interest in the royalty rate in which an ad-

22 justment is requested. If the Register determines that the petitioner has

23 a significant interest, he shall cause notice of his decision to be pub-

24 lished in the Federal Register.

25 § 803. Membership of the Tribunal

26 (a) Upon determining that a petitioner for adjustment of a royalty

27 rate has a significant interest, or upon certifying the existence of a

28 controversy concerning the distribution of royalty fees deposited pur-

29 suant to sections 111, 114 and 116, the Register shall request the Amer-

30 ican Arbitration Association or any similar successor organization to

31 furnish a list of three members of said Association. The Register shall

32 communicate the names together with such information as may be

33 appropriate to all parties of interest. Any such party within twenty

34 days from the date said communication is sent may submit to the

35 Register written objections to any or all of the proposed names. If no

36 such objections are received, or if the Register determines that said

37 objections are not well founded, he shall certify the appointment of

38 the three designated individuals to constitute a panel of the Tribunal

39 for the consideration of the specified rate or royalty distribution. Such

40 panel shall function as the Tribunal established in section 801. If the
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1 Register determines that the objections to the designation of one or

2 more of the proposed individuals are well founded, the Register shall
3 request the American Arbitration Association or any similar successor

4 organization to propose the necessary number of substitute individuals.

5 Upon receiving such additional names the Register shall constitute
6 the panel. The Register shall designate one member of the panel as

7 Chairman.

8 (b) If any member of a panel becomes unable to perform his duties,
9 the Register, after consultation with the parties, may provide for the

10 selection of a successor in the manner prescribed in subsection (a).

11 § 804. Procedures of the Tribunal
12 (a) The Tribunal shall fix a time and place for its proceedings and

13 shall cause notice to be given to the parties.

14 (b) Any organization or person entitled to participate in the pro-

15 ceedings may appear directly or be represented by counsel.
16 (c) Except as otherwise provided by law, the Tribunal shall deter-

17 mine its own procedure. For the purpose of carrying out the provisions
18 of this chapter, the Tribunal may hold hearings, administer oaths,

19 and require, by subpoena or otherwise, the attendance and testimony

20 of witnesses and the production of documents.
21 (d) Every final decision of the Tribunal shall be in writing and
22 shall state the reasons therefor.

23 § 805. Compensation of members of the Tribunal; expenses of the
24 Tribunal

25 (a) In proceedings for the distribution of royalty fees, the compen-

26 sation of members of the Tribunal and other expenses of the Tribunal

27 shall be deducted prior to the distribution of the funds.

28 (b) In proceedings for the adjustment of royalty rates, there is

29 hereby authorized to be appropriated such sums as may be necessary.

30 (c) The Library of Congress is authorized to furnish facilities and
31 incidental service to the Tribunal.

32 (d) The Tribunal is authorized to procure temporary and inter-

33 mittent services to the same extent as is authorized by section 3109 of
34 title 5, United States Code.

35 § 806. Reports to the Congress
36 The Tribunal immediately upon making a final determination in
37 any proceeding for adjustment of a statutory royalty shall transmit
38 its decision, together with the reasons therefor, to the Secretary of the

39 Senate and the Clerk of the House of Representatives for reference
40 to the Judiciary Committees of the Senate and the House of
41 Representatives.
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1 § 807. Effective date of royalty adjustment
2 (a) Prior to the expiration of the first period of ninety calendar
3 days of continuous session of the Congress, following the transmittal
4 of the report specified in section 806, either House of the Congress may
5 adopt a resolution stating in substance that the House does not favor
6 the recommended royalty adjustment, and such adjustment, therefore,
7 shall not become effective.

8 (b) For the purposes of subsection (a) of this section

9 (1) Continuity of session shall be considered as broken only by

10 an adjournment of the Congress sine die, and
11 (2) In the computation of the ninety-day period there shall be
12 excluded the days on which either House is not in session because
13 of an adjournment of more than three days to a day certain.
14 (c) In the absence of the passage of such a resolution by either

15 House during said ninety-day period, the final determination by the
16 Tribunal of a petition for adjustment shall take effect on the first day
17 following ninety calendar days after the expiration of the period speci-
18 fled by subsection (a).
19 (d) The Register of Copyrights shall give notice of such effective
20 date by publication in the Federal Register not less than sixty days
21 before said date.

22 § 808. Effective date of royalty distribution
23 A final determination of the Tribunal concerning the distribution
24 of royalty fees deposited with the Register of Copyrights pursuant to
25 sections 111, 114, and 116 shall become effective thirty days following
26 such determination unless prior to that time an application has been
27 filed pursuant to section 809 to vacate, modify or correct the determina-
28 tion, and notice of such application has been served upon the Register
29 of Copyrights. The Register upon the expiration of thirty days shall
30 distribute such royalty fees not subject to any application filed pur-
31 suant to section 809.

32 § 809. Judicial review
33 In any of the following cases the United States District Court for
34 the District of Columbia may make an order vacating, modifying or
35 correcting a final determination of the Tribunal concerning the distri-
36 bution of royalty fees-

37 (a) Where the determination was procured by corruption, fraud,
38 or undue means.
39 (b) Where there was evident partiality or corruption in any mem-
40 ber of the panel.
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1 (c) Where any member of the panel was guilty of any misconduct

2 by which the rights of any party have been prejudiced.

3 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

4 SEC. 102. This title becomes effective on January 1, 1975, except as

5 otherwise provided by sections 111(c) and 304(b) of title 17 as

6 amended by this title.
7 SEC. 103. This title does not provide copyright protection for any

8 work that goes into the public domain before January 1, 1975. The

9 exclusive rights, as provided by section 106 of title 17 as amended

10 by this title, to reproduce a work in phonorecords and to distribute

11 phonorecords of the work, do not extend to any nondramatic musical

12 work copyrighted before July 1,1909.

13 SEC. 104. All proclamations issued by the President under sections

14 1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

15 previous copyright statutes of the United States shall continue in

16 force until terminated, suspended, or revised by the President.

17 SEC. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

18 plement IV, is amended to read as follows:

19 "§ 505. Sale of duplicate plates

20 "The Public Printer shall sell, under regulations of the Joint Com-

21 mittee on Printing to persons who may apply, additional or duplicate

22 stereotype or electrotype plates from which a Government publication

23 is printed, at a price not to exceed the cost of composition, the metal,

24 and making to the Government, plus 10 per centum, and the full

25 amount of the price shall be paid when the order is filed."

26 (2) The item relating to section 505 in the sectional analysis at the

27 beginning of chapter 5 of title 44, United States Code, is amended to

28 read as follows:
"505. Sale of duplicate plates."

29 (b) Section 2113 of title 44, United States Code, is amended to read

30 as follows:

31 "§ 2113. Limitation on liability

32 "When letters and other intellectual productions (exclusive of

33 patented material, published works under copyright protection, and

34 unpublished works for which copyright registration has been made)

35 come into the custody or possession of the Administrator of General

36 Services, the United States or its agents are not liable for infringe-

37 ment of copyright or analogous rights arising out of use of the

38 materials for display, inspection, research, reproduction, or other

39 purposes."
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1 (c) In section 1498(b) of title 28 of the United States Code, the

2 phrase "section 101(b) of title 17" is amended to read "section 504(c)

3 of title 17".

4 (d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

5 amended, is amended by striking out "(other than by reason of sec-

6 tion 2 or 6 thereof)".

7 (e) Section 4152(a) of title 39 of the United States Code is

8 amended by striking out clause (5).

9 (f) In section 6 of the Standard Reference Data Act (section

10 290(e) of title 15 of the United States Code, Supplement IV), sub-

11 section (a) is amended to delete the reference to "section 8" and to

12 substitute therefor the phrase "section 105".

13 'SEC. 106. In any case where, before January 1, 1975, a person has

14 lawfully made parts of instruments serving to reproduce mechani-

15 cally a copyrighted work under the compulsory license provisions of

16 section l(e) of title 17 as it existed on December 31, 1974, he may

17 continue to make and distribute such parts embodying the same me-

18 chanical reproduction without obtaining a new compulsory license

19 under the terms of section 115 of title 17 as amended by this title.

20 However, such parts made on or after January 1, 1975, constitute

21 phonorecords and are otherwise subject to the provisions of said

22 section 115.

23 SEC. 107. In the case of any work in which an ad interim copyright

24 'is subsisting or is capable of being secured on December 31, 1974,

25 under section 22 of title 17 as it existed on that date, copyright pro-

26 tection is hereby extended to endure for the term or terms provided

27 by section 304 of title 17 as amended by this title.

28 SEC. 108. The notice provisions of sections 401 through 403 of title

29 17 as amended by this title apply to all copies or phonorecords publicly

30 distributed on or after January 1, 1975. However, in the case of a work

31 published before January 1, 1975, compliance with the notice provi-

32 sions of title 17 either as it existed on December 31, 1974, or as amended

33 by this title, is adequate with respect to copies publicly distributed

34 after December 31, 1974.

35 SEC. 109. The registration of claims to copyright for which the

36 required deposit, application, and fee were received in the Copyright

37 Office before January 1, 1975, and the recordation of assignments of

38 copyright or other instruments received in the Copyright Office before

39 January 1, 1975, shall be made in accordance with title 17 as it existed

40 on December 31, 1974.
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1 SEC. 110. The demand and penalty provisions of section 14 of title

2 17 as it existed on December 31, 1974, apply to any work in which copy-

3 right has been secured by publication with notice of copyright on or

4 before that date, but any deposit and registration made after that date

5 in response to a demand under that section shall be made in accordance

6 with the provisions of title 17 as amended by this title.

7 SEC. 111. All causes of action that arose under title 17 before Jan-

8 uary 1, 1975, shall be governed by title 17 as it existed when the cause of

9 action arose.

10 SEC. 112. If any provision of title 17, as amended by this title, is

11 declared unconsititutional, the validity of the remainder of the title

12 is not affected.

13 TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

14 LOGICAL USES OF COPYRIGHTED WORKS

15 ESTABLISHMENT AND PURPOSE OF COMMISSION

16 SEC. 201. (a) There is hereby created in the Library of Congress a

17 National Commission on New Technological Uses of Copyrighted

18 Works (hereafter called the Commission).

19 (b) The purpose of the Commission is to study and compile data on:

20 (1) the reproduction and use of copyrighted works of author-

21 ship-

22 (A) in conjunction with automatic systems capable of stor-

23 ing, processing, retrieving, and transferring information, and

24 (B) by various forms of machine reproduction, not includ-

25 ing reproduction by or at the request of instructors for use

26 in face-to-face teaching activities; and

27 (2) the creation of new works by the application or intervention

28 of such automatic systems or machine reproduction.

29 (c) The Commission shall make recommendations as to such

30 changes in copyright law or procedures that may be necessary to

31 assure for such purposes access to copyrighted works, and to provide

32 recognition of the rights of copyright owners.

33 MEMBERSHIP OF THE COMMISSION

34 SEC. 202. (a) The Commission shall be composed of thirteen voting

35 members, appointed as follows:

36 (1) Four members, to be appointed by the President, selected

37 from authors and other copyright owners;

38 (2) Four members, to be appointed by the President, selected

39 from users of copyright works;

40 (3) Four nongovernmental members to be appointed by the

41 President, selected from the public generally;
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1 (4) The Librarian of Congress.

2 (b) The President shall appoint a Chairman, and a Vice Chair-

3 man who shall act as Chairman in the absence or disability of the

4 Chairman or in the event of a vacancy in that office, from among

5 the four members selected from the public generally, as provided by

6 clause (3) of subsection (a). The Register of Copyrights shall serve

7 ex officio as a nonvoting member of the Commission.

8 (c) Seven voting members of the Commission shall constitute a

9 quorum.

10 (d) Any vacancy in the Commission shall not affect its powers and

11 shall be filled in the same manner as the original appointment was

12 made.

13 COMPENSATION OF MEMBERS OF COMMISSIONS

14 SEC. 203. (a) Members of the Commission, other than officers or

15 employees of the Federal Government, shall receive compensation at

16 the rate of $100 per day while engaged in the actual performance

17 of Commission duties, plus reimbursement for travel, subsistence, and

18 other necessary expenses in connection with such duties.

19 (b) Any members of the Commission who are officers or employ-

20 ees of the Federal Government shall serve on the Commission with-

21 out compensation, but such members shall be reimbursed for travel,

22 subsistence, and other necessary expenses in connection with the per-

23 formance of their duties.

24 STAFF

25 SEC. 204. (a) To assist in its studies, the Commission may appoint

26 a staff which shall be an administrative part of the Library of

27 Congress. The staff shall be headed by an Executive Director, who

28 shall be responsible to the Commission for the Administration of the

29 duties entrusted to the staff.

30 (b) The Commission may procure temporary and intermittent

31 services to the same extent as is authorized by section 3109 of title

32 5, United States Code, but at rates not to exceed $100 per day.

33 EXPENSES OF THIE COMMISSION

34 SEC. 205. There are hereby authorized to be appropriated such sums

35 as may be necessary to carry out the provisions of this title.

36 REPORTS

37 SEC. 206. (a) Within one year after the first meeting of the Com-

38 mission it shall submit to the President and the Congress a preliminary

39 report on its activities.

40 (b) Within three years after the enactment of this Act the Com-
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1 mission shall submit to the President and the Congress a final report

2 on its study and investigation which shall include its recommenda-

3 tions and such proposals for legislation and administrative action as

4 may be necessary to carry out its recommendations.

5 (c) In addition to the preliminary report and final report required

6 by this section, the Commission may publish such interim reports as

7 it may determine, including but not limited to consultant's reports,

8 transcripts of testimony, seminar reports, and other Commission

9 findings.

10 POWERS OF THE COMMISSION

11 SEC. 207. (a) The Commission or, with the authorization of the

12 Commission, any three or more of its members, may, for the purpose of

13 carrying out the provisions of this title, hold hearings, administer

14 oaths, and require, by subpoena or otherwise, the attendance and testi-

15 mony of witnesses and the production of documentary material.

16 (b) With the consent of the Commission, any of its members may

17 hold any meetings, seminars, or conferences considered appropriate

18 to provide a forum for discussion of the problems with which it is

19 dealing.

20 TERMINATION

21 SEC. 208. On the sixtieth day after the date of the submission of its

22 final report, the Commission shall terminate and all offices and

23 employment under it shall expire.

24 TITLE III-PROTECTION OF ORNAMENTAL DESIGNS

25 OF USEFUL ARTICLES

26 DESIGNS PROTECTED

27 SEC. 301. (a) The author or other proprietor of an original orna-

28 mental design of a useful article may secure the protection provided

29 by this title upon complying with and subject to the provisions hereof.

30 (b) For the purposes of this title-

31 (1) A "useful article" is an article which in normal use has an in-

32 trinsic utilitarian function that is not merely to portray the appearance

33 of the article or to convey information. An article which normally is

34 a part of a useful article shall be deemed to be a useful article.

35 (2) The "design of a useful article", hereinafter referred to as a

36 "design", consists of those aspects or elements of the article, including

37 its two-dimensional or three-dimensional features of shape and sur-

38 face, which make up the appearance of the article.

39 (3) A design is "ornamental" if it is intended to make the article

40 attractive or distinct in appearance.
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1 (4) A design is "original" if it is the independent creation of an

2 author who did not copy it from another source.

3 DESIGNS NOT SUBJECT TO PROTECTION

4 SEC. 302. Protection under this title shall not be available for a

5 design that is-

6 (a) not original;

7 (b) staple or commonplace, such as a standard geometric figure,

8 familiar symbol, emblem, or motif, or other shape, pattern, or

9 configuration which has become common, prevalent, or ordinary;

10 (c) different from a design excluded by subparagraph (b)

11 above only in insignificant details or in elements which are vari-

12 ants commonly used in the relevant trades; or

13 (d) dictated solely by a utilitarian function of the article that

14 embodies it;

15 (e) composed of three-dimensional features of shape and sur-

16 face with respect to men's, women's, and children's apparel, in-

17 eluding undergarments and outerwear.

18 REVISIONs, ADAPTATIONS, AND REARRANGEMENTS

19 SEC. 303. Protection for a design under this title shall be available

20 notwithstanding the employment in the design of subject matter ex-

21 eluded from protection under section 302, if the design is a substantial

22 revision, adaptation, or rearrangement of said subject matter: Pro-

23 sided, That such protection shall be available to a design employing

24 subject matter protected under title I of this Act, or title 35 of the

25 United States Code or this title, only if such protected subject matter

26 is employed with the consent of the proprietor thereof. Such pro-

27 tection shall be independent of any subsisting protection in subject

28 matter employed in the design, and shall not be construed as securing

29 any right to subject matter excluded from protection or as extending

30 any subsisting protection.

31 COMMENCEMENT OF PROTECTION

32 SEC. 304. (a) The protection provided for a design under this title

33 shall commence upon the date when the design is first made public.

34 (b) A design is made public when, by the proprietor of the design

35 or with his consent, an existing useful article embodying the design

36 is anywhere publicly exhibited, publicly distributed, or offered for

37 sale or sold to the public.
38 TERM OF PROTECTION

39 SEC. 305. (a) Subject to the provisions of this title, the protection

40 herein provided for a design shall continue for a term of five years
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1 from the date of the commencement of protection as provided in see-

2 tion 304(a), but if a proper application for renewal is received by the

3 Administrator during the year prior to the expiration of the five-year

4 term, the protection herein provided shall be extended for an addi-

5 tional period of five years from the date of expiration of the first five

6 years.

7 (b) If the design notice actually applied shows a date earlier than

8 the date of the commencement of protection as provided in section

9 304(a), protection shall terminate as though the term had commenced

10 at the earlier date.

11 (c) Where the distinguishing elements of a design are in sub-

12 stantially the same form in a number of different useful articles, the

13 design shall be protected as to all such articles when protected as to

14 one of them, but not more than one registration shall be required. Upon

15 expiration or termination of protection in a particular design as pro-

16 vided in this title all rights under this title in said design shall ter-

17 minate, regardless of the number of different articles in which the

18 design may have been utilized during the term of its protection.
19 THE DESIGN NOTICE

20 SEC. 306. (a) Whenever any design for which protection is sought

21 under this title is made public as provided in section 304(b), the

22 proprietor shall, subject to the provisions of section 307, mark it or

23 have it marked legibly with a design notice consisting of the following
24 three elements:

25 (1) the words "Protected Design", the abbreviation "Prot'd

26 Des." or the letter "D" within a circle, thus ©;

27 (2) the year of the date on which the design was first made

28 public; and

29 (3) the name of the proprietor, an abbreviation by which the

30 name can be recognized, or a generally accepted alternative desig-

31 nation of the proprietor; any distinctive identification of the pro-

32 prietor may be used if it has been approved and recorded by

33 the Administrator before the design marked with such identifica-

34 tion is made public.

35 After registration the registration number may be used instead of

36 the elements specified in (2) and (3) hereof.

37 (b) The notice shall be so located and applied as to give reasonable

38 notice of design protection while the useful article embodying the

39 design is passing through its normal channels of commerce. This re-

40 quirement may be fulfilled, in the case of sheetlike or strip materials
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1 bearing repetitive or continuous designs, by application of the notice
2 to each repetition, or to the margin, selvage, or reverse side of the ma-

3 terial at reasonably frequent intervals, or to tags or labels affixed to

4 the material at such intervals.

5 (c) When the proprietor of a design has complied with the provi-

6 sions of this section, protection under this title shall not be affected by

7 the removal, destruction, or obliteration by others of the design notice

8 on an article.

9 EFFECT OF OMISSION OF NOTICE

10 SEC. 307. The omission of the notice prescribed in section 306 shall

11 not cause loss of the protection or prevent recovery for infringement

12 against any person who, after written notice of the design protection,

13 begins an undertaking leading to infringement: Provided, That such

14 omission shall prevent any recovery under section 322 against a person

15 who began an undertaking leading to infringement before receiving

16 written notice of the design protection, and no injunction shall be

17 had unless the proprietor of the design shall reimburse said person

18 for any reasonable expenditure or contractual obligation in connec-

19 tion with such undertaking incurred before written notice of design

20 protection, as the court in its discretion shall direct. The burden

21 of proving written notice shall be on the proprietor.

22 INFRINGEMENT

23 SEC. 308. (a) It shall be infringement of a design protected under

24 this title for any person, without the consent of the proprietor of

25 the design, within the United States or its territories or possessions

26 and during the term of such protection, to-

27 (1) make, have made, or import, for sale or for use in trade,

28 any infringing article as defined in subsection (d) hereof; or

29 (2) sell or distribute for sale or for use in trade any such

30 infringing article: Provided, however, That a seller or distributor

31 of any such article who did not make or import the same shall be

32 deemed to be an infringer only if-

33 (i) he induced or acted in collusion with a manufacturer to

34 make, or an importer to import such article (merely purchas-

35 ing or giving an order to purchase in the ordinary course of

36 business shall not of itself constitute such inducement or

37 collusion); or
38 (ii) he refuses or fails upon the request of the proprietor

39 of the design to make a prompt and full disclosure of his
40 source of such article, and he orders or reorders such article
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1 after having received notice by registered or certified mail

2 of the protection subsisting in the design.
3 (b) It shall be not infringement to make, have made, import, sell,

4 or distribute, any article embodying a design created without knowl-

5 edge of, and copying from, a protected design.

6 (c) A person who incorporates into his own product of manufacture
7 an infringing article acquired from others in the ordinary course of

8 business, or who, without knowledge of the protected design, makes or
9 processes an infringing article for the account of another person in the

10 ordinary course of business, shall' not be deemed an infringer except

11 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

12 this section. Accepting an order or reorder from the source of the in-

'13 fringing article shall be deemed ordering or reordering within the

14 meaning of clause (ii) of paragraph (a) (2) of this section.

15 (d) An "infringing article" as used herein is any article, the design
16 of which has been copied from the protected design, without the con-

17 sent of the proprietor: Provided however, That an illustration or

18 picture of a protected design in an advertisement, book, periodical,

19 newspaper, photograph, broadcast, motion picture, or similar medium

20 shall not be deemed to be an infringing article. An article is not an

21 infringing article if it embodies, in common with the protected design,
22 only elements described in subsections (a) through (d) of section 302.
23 (e) The party alleging rights in a design in any action or proceed-
24 ing shall have the burden of affirmatively establishing its originality

25 whenever the opposing party introduces an earlier work which is

26 identical to such design, or so similar as to make a prima facie show-
27 ing that such design was copied from such work.
28 APPLICATION FOR REGISTRATION

29 SEC. 309. (a) Protection under this title shall be lost if application

30 for registration of the design is not made within six months after the
31 date on which the design was first made public as provided in section
32 304(b).

33 (b) Application for registration or renewal may be made by the
34 proprietor of the design.

35 (c) The application for registration shall be made to the Adminis-
36 trator and shall state (1) the name and address of the author or

37 authors of the design; (2) the name and address of the proprietor
38 if different from the author; (3) the specific, name of the article, in-
'39 dicating its utility; (4) the date when the design was first made public
40 as provided in section 304(b); and (5) such other information as may
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1 be required by the Administrator. The application for registration

2 may include a description setting forth the salient features of the de-

3 sign, but the absence of such a description shall not prevent registra-

4 tion under this title.

5 (d) The application for registration shall be accompanied by a

6 statement under oath by the applicant or his duly authorized agent or

7 representative, setting forth that, to the best of his knowledge and be-

8 lief (1) the design is original and was created by the author or authors

9 named in the application; (2) the design has not previously been regis-

10 tered on behalf of the applicant or his predecessor in title; (3) the de-

11 sign has been made public as provided in section 304(b); and (4) the

12 applicant is the person entitled to protection and to registration under

13 this title. If the design has been made public with the design notice

14 prescribed in section 306, the statement shall also describe the exact

15 form and position of the design notice.

16 (e) Error in any statement or assertion as to the utiliy of the article

17 named in the application, the design of which is sought to be regis-

18 tered, shall not affect the protection secured under this title.

19 (f) Errors in omitting a joint author or in naming an alleged joint

20 author shall not affect the validity of the registration, or the actual

21 ownership or the protection of the design: Provided, That the name of

22 one individual who was in fact an author is stated in the application.

23 Where the design was made within the regular scope of the author's

24 employment and individual authorship of the design is difficult or im-

25 possible to ascribe and the application so states, the name and address

26 of the employer for whom the design was made may be stated instead

27 of that of the individual author.

28 (g) The application for registration shall be accompanied by two

29 copies of a drawing or other pictorial representation of the useful

30 article having one or more views adequate to show the design, in a

31 form and style suitable for reproduction, which shall be deemed a

32 part of the application.

33 (h) Related useful articles having common design features may be

34 included in the same application under such conditions as may be pre-

35 scribed by the Administrator.

36 BENEFIT OF EARLIER FILING DATE IN FOREIGN COUNTRY

37 SEC. 310. An application for registration of a design filed in this

38 country by any person who has, or whose legal representative or pred-

89 ecessor or successor in title has previously regularly filed an applica-

40 tion for registration of the same design in a foreign country which af-
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1 fords similar privileges in the case of applications filed in the United
2 States or to citizens of the United States shall have the same effect
3 as if filed in this country on the date on which the application was

4 first filed in any such foreign country, if the application in this country

5 is filed within six months from the earliest date on which any such

6 foreign application was filed.

7 OATHS AND ACKNOWLEDGMENTS

8 SEC. 311. Oaths and acknowledgments required by this title may be
9 made before any person in the United States authorized by law to

10 administer oaths, or, when made in a foreign country, before any
11 diplomatic or consular officer of the United States authorized to ad-

12 minister oaths, or before any official authorized to administer oaths in
13 the foreign country concerned, whose authority shall be proved by a
14 certificate of a diplomatic or consular officer of the United States, and
15 shall be valid if they comply with the laws of the state or country
16 where made.

17 EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATION

18 SEC. 312 (a) Upon the filing of an application for registration in
19 proper form as provided in section 309, and upon payment of the fee
20 provided in section 315, the Administrator shall determine whether
21 or not the application relates to a design which on its face appears to
22 be subject to protection under this title, and if so, he shall register the
23 design. Registration under this subsection shall be announced by
24 publication.
25 (b) If, in his judgment, the application for registration relates to
26 a design which on its face is not subject to protection under this title,
27 the Administrator shall send the applicant a notice of his refusal to
28 register and the grounds therefor. Within three months from the date
29 the notice of refusal is sent, the applicant may request, in writing, re-
30 consideration of his application. After consideration of such a request.
31 the Administrator shall either register the design or send the applicant
32 a notice of his final refusal to register.
33 (c) Any person who believes he is or will be damaged by a registra-

34 tion under this title may, upon payment of the prescribed fee, apply
35 to the Administrator at any time to cancel the registration on the
36 ground that the design is not subject to protection under the provisions
37 of this title, stating the reasons therefor. Upon receipt of an applica-
38 tion for cancellation, the Administrator shall send the proprietor of
39 the design, as shown in the records of the Office of the Administrator, a
40 notice of said application, and the proprietor shall have a period of
41 three months from the date such notice was mailed in which to present
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1 arguments in support of the validity of the registration. It shall also

2 be within the authority of the Administrator to establish, by regula-

3 tion, conditions under which the opposing parties may appear and be

4 heard in support of their arguments. If, after the periods provided for

5 the presentation of arguments have expired, the Administrator deter-

6 mines that the applicant for cancellation has established that the de-

7 sign is not subject to protection under the provisions of this title, he

8 shall order the registration stricken from the record. Cancellation

9 under this subsection shall be announced by publication, and notice of

10 the Administrator's final determination with respect to any application

11 for cancellation shall be sent to the applicant and to the proprietor

12 of record.

13 (d) Remedy against a final adverse determination under subpara-

14 graphs (b) and (c) above may be had by means of a civil action

15 against the Administrator pursuant to the provision of section 1361 of

16 title 28, United States Code, if commenced within such time after such

17 decision, not less than 60 days, as the Administrator appoints.

18 (e) When a design has been registered under this section, the lack

19 of utility of any article in which it has been embodied shall be no

20 defense to an infringement action under section 320, and no ground for

21 cancellation under subsection (c) of this section or under section 323.
22 CERTIFICATE OF REGISTRATION

23 SEC. 313. Certificates of registration shall be issued in the name of

24 the United States under the seal of the Office of the Administrator and

25 shall be recorded in the official records of that Office. The certificate

26 shall state the name of the useful article, the date of filing of the appli-

27 cation, the date on which the design was first made public as provided

28 in section 304(b) or any earlier date as set forth in section 305 (b), and

29 shall contain a reproduction of the drawing or other pictorial repre-

30 sentation showing the design. Where a description of the salient fea-

31 tures of the design appears in the application. this description shall

32 also appear in the certificate. A renewal certificate shall contain the

33 date of renewal registration in addition to the foregoing. A certificate

34 of initial or renewal registration shall be admitted in any court as

35 prima facie evidence of the facts stated therein.

36 PUBLICATION OF ANNOUNCEMENTS AND INDEXES

37 SEC. 314. (a) The Administrator shall publish lists and indexes of

38 registered designs and cancellations thereof and may also publish the

39 drawing or other pictorial representations of registered designs for

40 sale or other distribution.
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1 (b) The Administrator shall establish and maintain a file of the
2 drawings or other pictorial representations of registered designs, which
3 file shall be available for use by the public under such conditions as
4 the Administrator may prescribe.

5 FEES

6 SEC. 315. (a) There shall be paid to the Administrator the following
7 fees:

8 (1) On filing each application for registration or for renewal of reg-
9 istration of a design, $15.

10 (2) For each additional related article included in one application,
11 $10.

12 (3) For recording assignment, $3 for the first six pages, and for each

13 additional two pages or less, $1.

14 (4) For a certificate of correction of an error not the fault of the

15 Office, $10.
16 (5) For certification of copies of records, $1.
17 (6) On filing each application for cancellation of a registration, $15.
18 (b) The Administrator may establish charges for materials or serv-
19 ices furnished by the Office, not specified above, reasonably related to
20 the cost thereof.

REGULATIONS

21 SEC. 316. The Administrator may establish regulations not incon-
sistent with law for the administration of this title.

23

24 COPIES OF RECORDS

25 SEC. 317. Upon payment of the prescribed fee, any person may ob-
26 tain a certified copy of any official record of the Office of the Adminis-
27 trator, which copy shall be admissible in evidence with the same effect
28 as the original.
29

CORRECTION OF ERRORS IN CERTIFICATES
30
31 SEC. 318. The Administrator may correct any error in a registration
32 incurred through the fault of the Office, or, upon payment of the re-
33 quired fee, any error of a clerical or typographical nature not the fault
34 of the Office occurring in good faith, by a certificate of correction under
35 seal. Such registration, together with the certificate, shall thereafter
36 have the same effect as if the same had been originally issued in such
37 corrected form.

38 OWNERSHIP AND TRANSFER

39 SEC. 319. (a) The property right in a design subject to protection
40 under this title shall vest in the author, the legal representatives of a
41 deceased author or of one under legal incapacity, the employer for
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1 whom the author created the design in the case of a design made

2 within the regular scope of the author's employment, or a person to
3 whom the rights of the author or of such employer have been trans-

4 ferred. The person or persons in whom the property right is vested

5 shall be considered the proprietor of the design.

6 (b) The property right in a registered design, or a design for which

7 an application for registration has been or may be filed, may be as-

8 signed, granted, conveyed, or mortgaged by an instrument in writing,

9 signed by the proprietor, or may be bequeathed by will.

10 (c) An acknowledgment as provided in section 311 shall be prima

11 facie evidence of the execution of an assignment, grant, conveyance,

12 or mortgage.

13 (d) An assignment, grant, conveyance, or mortgage shall be void

14 as against any subsequent purchaser or mortgage for a valuable con-

15 sideration, without notice, unless it is recorded in the Office of the

16 Administrator within three months from its date of execution or prior

17 to the date of such subsequent purchase or mortgage.

18 REMEDY FOR INFRINGEMENT

19 SEC. 320. (a) The proprietor of a design shall have remedy for in-

20 fringement by civil action instituted after issuance of a certificate of

21 registration of the design.

22 (b) The proprietor of a design may have judicial review of a final

23 refusal of the Administrator to register the design, by a civil action

24 brought as for infringement if commenced within the time specified

25 in section 312(d), and shall have remedy for infringement by the same

26 action if the court adjudges the design subject to protection under this

27 title: Provided, That (1) he has previously duly filed and duly pros-

28 ecuted to such final refusal an application in proper form for regis-

29 tration of the designs, and (2) he causes a copy of the complaint in

30 action to be delivered to the Administrator within ten days after the

31 commencement of the action, and (3) the defendant has committed acts

32 in respect to the design which would constitute infringement with

33 respect to a design protected under this title.

34 INJUNCTION

35 SEC. 321. The several courts having jurisdiction of actions under

36 this title may grant injunctions in accordance with the principles of

37 equity to prevent infringement, including in their discretion, prompt

38 relief by temporary restraining orders and preliminary injunctions.

39 RECOVERY FOR INFRINGEMENT, AND 80 FORTH

40 SEC. 322. (a) Upon finding for the claimant the court shall award

41 him damages adequate to compensate for the infringement, but in
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1 no event less than the reasonable value the court shall assess them.

2 In either event the court may increase the damages to such amount,

3 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

4 court shall appear to be just. The damages awarded in any of the

5 above circumstances shall constitute compensation and not a penalty.

6 The court may receive expert testimony as an aid to the determination

7 of damages.

8 (b) No recovery under paragraph (a) shall be had for any infringe-

9 ment committed more than three years prior to the filing of the

10 complaint.

11 (c) The court may award reasonable attorney's fees to the prevail-

12 ing party. The court may also award other expenses of suit to a

13 defendant prevailing in an action brought under section 320(b).

14 (d) The court may order that all infringing articles, and any plates,

15 molds, patterns, models, or other means specifically adapted for mak-

16 ing the same be delivered up for destruction or other disposition as

17 the court may direct.

18 POWER OF COURT OVER REGISTRATION

19 SEC. 323. In any action involving a design for which protection is

20 sought under this title, the court when appropriate may order registra-

21 tion of a design or the cancellation of a registration. Any such order

22 shall be certified by the court to the Administrator, who shall make

23 appropriate entry upon the records of his Office.

24 LIABILTY FOR ACTION ON REGISTRATION FRAUDLtENTLY OBTAINED

25 SEC. 324. Any person who shall bring an action for infringement

26 knowing that registration of the design was obtained by a false or

27 fraudulent representation materially affecting the rights under this

28 title, shall be liable in the sum of $1,000, or such part thereof as the

29 court may determine, as compensation to the defendant, to be charged

30 against the plaintiff and paid to the defendant, in addition to such

31 costs and attorney's fees of the defendant as may be assessed by the

32 court.

33 PENALTY FOR FALSE MARKING

34 SEC. 325. (a) Whoever, for the purpose of deceiving the public,

35 marks upon, or applies to, or uses in advertising in connection with any

36 article made, used, distributed, or sold by him, the design of which

37 is not protected under this title, a design notice as specified in section

38 306 or any other words or symbols importing that the design is pro-

39 tected under this title, knowing that the design is not so protected,

40 shall be fined not more than $500 for every such offense.

41 (b) Any person may sue for the penalty, in which event, one-half
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1 shall go to the person suing and the other to the use of the United

2 States.

3 PENALTY FOR FALSE REPRESENTATION

4 SEC. 326. Whoever knowingly makes a false representation mate-

5 rially affecting the rights obtainable under this title for the purpose

6 of obtaining registration of a design under this title shall be fined

7 not less than $500 and not more than $1,000, and any rights or privi-

8 leges he may have in the design under this title shall be forfeited.

9 RELATION TO COPYRIGHT LAW

10 SEC. 327. (a) Nothing in this title shall affect any right or remedy

11 now or hereafter held by any person under title I of this Act.

12 (b) When a pictorial, graphic, or sculptural work in which copy-

13 right subsists under title I of this Act is utilized in an original orna-

14 mental design of a useful article, by the copyright proprietor or under

15 an express license from him, the design shall be eligible for protection

16 under the provisions of this title.

17 RELATION TO PATENT LAW

18 SEC. 328. (a) Nothing in this title shall affect any right or remedy

19 available to or held by any person under title 35 of the United States

20 Code.

21 (b) The issuance of a design patent for an ornamental design for

22 an article of manufacture under said title 35 shall terminate any pro-

23 tection of the design under this title.

24 COMMON LAW AND OTHER RIGHTS UNAFFECTED

25 SEC. 329. Nothing in this title shall annul or limit (1) common law

26 or other rights or remedies, if any, available to or held by any person

27 with respect to a design which has not been made public as provided

28 in section 304(b), or (2) any trademark right or right to be protected

29 against unfair competition.

30 ADMINdISTRATOR

31 SEC. 330. The Administrator and Office of the Administrator re-

32 ferred to in this title shall be such officer and office as the President

33 may designate.

34 SEVERIABILITY CLAUSE

35 SEC. 331. If any provision of this title or the application of such

36 provision to any person or circumstance is held invalid, the remainder

37 of the title or the application to other persons or circumstances shall

38 not be affected thereby.
39 AMENDMENT OF OTHER STATUTES

40 SEC. 332. (a) Subdivision a(2) of section 70 of the Bankruptcy

41 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended
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1 by insetting "designs," after "patent rights," and "design registra-

2 tion," after "application for patent,".

3 (b) Title 28 of the United States Code is amended-

4 (1) by inserting "designs," after "patents," in the first sentence

5 of section 1338(a);

6 (2) by inserting ", design," after "patent" in the second sen-

7 tence of section 1338 (a);

8 (3) by inserting "design," after "copyright," in section 1338

9 (b);

10 (4) by inserting "and register designs" after "copyrights" in

11 section 1400; and

12 (5) by revising section 1498 (a) to read as follows:

13 "(a) Whenever a registered design or invention is used or manu-

14 factured by or for the United States without license of the owner

15 thereof or lawful right to use or manufacture the same, the owner's

16 remedy shall be by action against the United States in the Court of

17 Claims for the recovery of his reasonable and entire compensation

18 for such use and manufacture.

19 "For the purposes of this section, the use or manufacture of a

20 registered design or an invention described in and covered by a patent

21 of the United States by a contractor, a subcontractor, or any person,

22 firm, or corporation for the Government and with the authorization

23 or consent of the Government, shall be construed as use or manufac-

24 ture for the United States.

25 "The court shall not award compensation under this section if

26 the claim is based on the use or manufacture by or for the United

27 States of any article owned, leased, used by, or in the possession of

28 the United States, prior to, in the case of an invention, July 1, 1918,

29 and in the case of a registered design, July 1, 1976.

30 "A Government employee shall have the right to bring suit against

31 the Government under this section except where he was in a position

32 to order, influence, or induce use of the registered design or invention

33 by the Government. This section shall not confer a right of action on

34 any registrant or patentee or any assignee of such registrant or pat-

35 entee with respect to any design created by or invention discovered or

36 invented by a person while in the employment or service of the United

37 States, where the design or invention was related to the official func-

38 tions of the employee, in cases in which such functions included re-

39 search and development, or in the making of which Government time,

40 materials,-or facilities were used."
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1 TIME OF TAKING EFFECT

2 SEC. 333. This title shall take effect one year after enactment of this

3 Act.

4 NO RETROACTIVE EFFECT

5 SEC. 334. Protection under this title shall not be available for any

6 design that has been made public as provided in section 304(b) prior

7 to the effective date of this title.

8 SHORT TITLE

9 SEC. 335. This title may be cited as "The Design Protection Act of

10 1973."
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93D CONGRESS

2D SESSION

[Report No. 93-983]

IN THE SENATE OF THE UNITED STATES

M.RncII 26, 1973

Mr. MCCLELLAN introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

JULY 3. 1974

Reported, under authority of the order of the Senate of June 27. 1974, by
Mr. MCCrLELLAN.-, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL
For the general revision of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the

2 United States of Amrerica in (ongress assembled,
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1 TITLE 17 - NCOPYRIGHTS -Continued
2 Chaptcr 1. SUBJECT MATTER AND SCOPE OF

3 COPYRIGHT- Continued
Sec.
109. Limitations on xcelusive rihts: Effeet of- trnsf4r of particular copy or

phonrBee.rd.
110. Limitationas n exclusivo g -Prghts-Exemptien-of- certain performances and

111. Limitati lons or xclusiv rights: Secondary transmissions.
-11. Limitations on exclus.lc rights: Ephemeral recording-.
118. Scope of exclus.ve right -i -pitoria, graphic, and sculptural works.
114. Scopo of ceclusivc rights in zound recordings.
115. Ecopc o.f cclusive rights in nondramatic rnmusical works: Compulsory licrnsc

for making and distributing phanorecords.
16. Scopn of exclusive rig hts in nondamatic musical wo..rk ad ound od reord

ings: Pubhlc perpmanes by moans of clnaperated phonorcord playcrs.
117. ecopo of eaxciusive rights: Usc in conjunction with eemputers and similar

Information system

4 §101. Dcfinitions
5 As u..d in this titlc, thc following trems and thcir variant forms

6 1mean the follown

7 Am "anonymous work" is a work on the enpies or phonorocordn

8 of which no natural person is identified as author.

14 which the works are embodied.

15 Th "best editin" of a work is th dition, publishd-in-the
16 united States at any timo bef or the dat n of dposit, that the Li-

17 brary ef Congress determ;nes n t beC . mAt suitable for its purposes..

18 A person's "children" are his iammediate offspring, whother

19 legitimant or not, and any ohildren lgally ad pti d by himr;
20 A "olelective work" is a woecrk, such as a perimdical issue, an

21 hology, eor enoyclopdia, .in which a .number contributions,
22 constituting separatk an d independent works in thcmselv-s, are

23 assembled into a olleotivo whole.

24 A "cempsilation" is a work formed by the eolletion and assem

25 bling of pre existing materials or of data that tare selLtd, c ordi-

26 nated, or a-ranged in sur h a way tham. t thc rorsulting work as e

27 whole constitutes an original wrk of authorshp. The ter.m ho"em
28 pilation" inl4udes cAl^c ;tive works A

29 "Copies" arn matrial objects, other than phonoreopds, in b whim

30 A worlkoi fixvoed by ansy Method oW khow or O later dEcvlOperd, and
31 from which the work ean be perivd, rcwprdudch nomr otherwis

32 onammduniCt d, ither dirctly or witha thc aid of a marhine or



1 device. The term "opioes" includes the material object, other than

2 a phonor,, ord, in which the work is first fixed.

3 i"Copyright owner," with reospect to any one of tho xclusive
4 rights omprised in a copyright, refers to thce owner of that par

5 tieular right.

6 A work is "created" when it is fixed in a copy or phonoreoord

7 for thc first timc; where a work is prepared oevr a period of time,

8 the portion of it that hna been fixed at Anry partiulnr time con

9 stitutes the work as of that time, and ;wher thc work has been

10 prepared in different versions, each vrsion constitutes a sen Cparate

11 -wrk.

12 A "dorivativc workl" is a work based upon ono or moro pro

13 -existing worlks, suh as a trannslation, musional arrangement, dram

14 atication, fictionalizati;L, metlon picture v.,, vdrercCd-

15 ing, nrt reproduetion, nabridgment, condensation, or nany other

16 form in which a work may be reast, transformed, or adnapted. A

17 -workr oonsisting of editorial revisions, annotations, elaborations-

18 or other modifinations which, as a whole, reprosent an original

19 woPrK ofA- ahorship, is a "drivative work."ms
20 A "deovie," "machine," or "process" is one now kInown or later

21 devloped.

22 To "display" a work manns to shown a copy of it, either direCtly

23 or by meanns of n film, slide, tolevision imageo, or ny othor devioe

24 or pross or, in the oase of a motion picture or other audiovisuanl

25 worl, to show individuanl imngos nonseuentially.

26 A work is "fixeod" in a tangible medium of expression when its

27 ombodime-t in copy or phonorecord, by or under the a..thorit

28 of the author, is scufficintly permanent or stabl to permit it to

29 be perceived, reproduced, or other-wis eommunincted for a period

30 of more than transitory duration. A or,, consisting of sounds,

31 images, or both, that aro being transmitted, is "fixed" for pur

32 poses of this title if a fixation of thc work is being made simultano

33 ously with its transmissiOn.

34 The terms "including" and "suclh as" are illustrnative and not

35 limitative.
36 A "joint work" is a work prepared by two or more nauthors

37 withtt he intention that their contributions bh merged into inscpa

38 rable or interdependen.t parts of a utitary whole.

39 "Litcrary works" are works ether than nudiovisual works,

40 expressed in words, numbers, otr other verbal or numerical sym
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1 bols or indicia, regardless of the nature of thc materal objects,

2 such as books, periodicals, manuscripts, phonorecords, or film, in

3 which they are embodied.

4 A transmitting organization's "local service area" is defined

5 in accordanc ;ith th. proviions .of section 111(f\) () (C).

6 "Motion pictures" are audiovisual works consisting of a series

7 of related images which, whfen shown in succession, impart an

8 impression of motion, together w accompaning sounds, if any.

9 To "perform" a work means to recite, render, play, danc, or

10 act it, either dirctly or by means of any deviee or proeeOs or, in

11 the case of a motion picture or other audiovisual weork, to show its

12 imacs in any sequence or to make the sounds accomp-nying it

13 udible, and, in the case of a sound] recording, to make audible

14 the sounds fixed .. _ .

15 "Phonorecords" are matorial objecs in which so,- nds other than
16 those accompanying a motion picture or other audiovisual work,

17 r fixethod fnew nnown or latr de.veloped, and from

18 which the sounds ean be perceived, reproduced, or other-wise com

19 munieated, eithoer dir;tly or w;ith the aid of a machin; or device.

20 T tr "ooreords" inludes th matrial object in hich

21 the sounds are first fixed.

22 "'Pictorial, graphic, nfd soulptural workls" inlude two dimen

23 sional and threc dimensional works of fine, graphic, and applied

24 art, photographs, prints and art reproductions, maps, globes,

25 charts, plans, dinagram, and models.

26 A "pseudonymous worl" is; a orl. on th , opies or phono

27 records, of which the author is identified under a fictitious name.

28 "Publication" is thc distribution of copies or photrecrds; of a

29 worlr to the public by sal or other transfer of ownenrship, or by

30 rental, lease, or lending. The offering to dist;oribut copies or

31 phoneoreords to a group of persons for purposes of furthr diE

32 tribution, public performance, or public display, constitutes

33 Tpublieatien.

34 To perform or display a workl "publily" means:

35 (1) to perform or display it at a place open to the public or

36 at any place where a substantial number of persons outsidoe
37 of a normal circle of a family and its social acquainta.nos is

38 gathered;

39 (2) to transmit or otherwise co-.mmuniate a pe for.mnce

40 or cdisplay of the work to a place speeified by cla.us. (1) or to
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1 the public, by means of any device or process, whether the
2 *memberc of the public capable of receiving the performaAne

3 or display receive it in the camoe plae or in separate places

4 and at the amc time or nat different times.

5 "Sound recordings" arc works that result from the fixation of

6 a series of musical, spoken, or other sounds, but notn including the

7 n o mtion pitre or her udiovi...........sua..........sual work,

8 regardless of thc naturc of thc material objects, such as dis:lm

9 tapes, Aor ther phonerccords, in which thcy arc cmbodied.

10 "State" includes the District of Columbia and the Cemmon

11 wealth of Puerto Rico, and any territories to whhich this title is
12 made applicable by an act of Congress.

13 A "transfer of copyright owneihip" is an assignmont, mort

14 gage, excnlusive li;ence, or any other cnvAeyance, alienation, or

15 hypothecation of a copyright or of any of the exclusive righte

16 cempriced in a copyright, whethcr or not it is limited in tie or

17 plaeo of effet, but not including a non.eolusivo license.

18 A "transmission program" is a body of material that, as an

19 aggregate, has been produced fp the sle os of transmission

20 to the public in sequence and as A unit.

21 -To "transmit" performane or- display is to .ommu.nionte it by

22 any dlevic -e orre ss whereby images or saunds are received

23 beyond the plaeo from whih they aroe sent.

24 The "United States," when uscd in ia geographicntl sensc, con
25 - rises the several States, thc District of Columbia and the Corn

26 monweoalth of Puerto Rico, and the organized territories undar

27 the jurisdiction of the United Stateo Government

28 A "se.ful article" is an article having an intrinsic utilitarian

29 fAncti;An that is not merely to portray the appearane of the

30 article or to convey information. An arntiClc that is normnlly a part

31 of a useful article is considered a "useful article."

32 The author'es "widown" or "widower" is theo author's svurviving

33 spouse under the law of Msa domicile at the time of his death,

34 whethor or not the spouse has later remnarried.

35 A "work of the United Statos Government" is a work prepared
36 by an oflicr or employnee of the United StatCes Govenment as part

37 of his official dutices.
38 A "worklr made for hire" is:

39 (1) n work prepared by an employee within the seope of

40 hic. mploym- nt; or
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1 (2) a work specially ordered or commissioned for use as

2 a ontribution to .a ellective ,, ork, as a part of a motion pie

3 ture or othoer audionvisual workl, as a translation, as a su-pple-

4 montary workl, as a eompilatioin, as an instruetional text, as

5 a test, as answer material for a test, as a photographic or

6 other portrait of one or more persons, or as an atlas, if the

7 parties expressly agree in a written instrument siged by

8 them th that the work shall be considered a workE made for !hire.

9 A supplemen.tary work" is a ork prepared for.. publication

10 as a secondary adjunet to a work by another author for the

11 purpose of introduoing, eon.luding, illustrating, oxplaining,

12 revising, commenting upon, or assisting in the use of the other

13 work, suoh as fornewords, afterwords, pictorial illustrations,

14 maps, charts, tables, editorial notes, musieal arrangements,

15 ansower material for tests, bibliogr.aphies, appendixs, and

16 indexes. An "instructional text" is a literary, pietorial, or

18 us in. systematie instruetionl e,, tivitices

19 § 102. Subject matter of copyright: In general
20 (a) Copyright proteetion subsists, in aeeerdane withl this title, in

21 original workis of authorhlhip fixed in any tangible medium of expres
22 sion, now iwnoh or later developed, from whieh they can be perceive4d,

23 reprodueod, or otherwiso eommunieated, either direetly or with the aid

24 of a maehine or deviee. Works of authorship include the follo ing

25 eategories-

26 (1) literary works;

27 (2) musaieal works, ineluding any accompanying words;

28 (3) dramatic works, ineluding any aeeompanying music;

29 (4) pantomimes and ehoreographic works;

30 (5) pictorial, graphic, and seulptural works;
31 (6) motion pietures and other audiovisual works;

32 (7) sound reeordings.

33 (b) In no ease does copyright protection for an original worl of

34 authorship extend to any idea, plan, procedure, proeoss, system,

35 method of operation, concept, principle, or discovery, regardless of the

36 form in whieh it isr deseribed, explained, illustrated, or embodied in 4sueh

37 -weor.

38 ;108. Subject mattcr of copyright: Compilations and derivativc

39 works

40 (a) The subject matter of copyright as specified by section 102 in-
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1 cludes compilat-ions and derivative works, but proteeetion for a workl

2 employing pre exiting matoerial in which copyright subsists does not

3 oextend to any part of the work in which sueh material has been used-

4 Unlvwully.

5 - b) The copyright i;n a ompilation or derivative work oxte nds-

6 only to tho material contributed by the author of such work, as dis

7 tinguished from the pro existing material employed in the work,

8 and does not imply any exlusive right in the pre existing material.

9 The copyright in such work is independent of, and does not affeet

10 or enlarge the seope, duration, ownorship, or subsistene of, any-Cpy-

12 § 104. Subject matter of copyright: National origin

13 (a) UNPuLImIED Wouss. The works specified by seLtions 10 and-

14 108, while unpublished, are subject to protectinundrtthitk-te-with-

15 out regard to the nationality or domicile of- the-thor--

16 f(b) PuB.n.W4o . The works. specifiId by- seetions-02-and--

17 10, whn publi.. shed, are-subjet-to -rotection-under-this title if-

18 (1) on th dat of fist pubation, one th utho

19 is a national-or domieiliar' of the United States, or is a n.ational,

20 domieiliary, or soverign authority of a foreign nation that is a

21 pary-to-&-opyrightraty to -which the United Status is also a-

22 party--or-
23 (2) the work is first published in the United States or in a for

24 eign nation that, on th. date of first- publication, is a party to-the-

25 Universal Copyright Convention of 1952; or

26 (3) the worlr is first published by the United Nation-or- any-

27 of it e1;oialized n~eies, or by the Organization of Amrian

28 States;eor

29 (1) the work comes within the scope of a Presidential prola-

30 mation. Whenever the President finde that a particular foreign-

31 nation extends, to works by authors who are nfationals or domioili

32 aries of the United States or to wnorks that arc first published in
33 the United States, copyright protction on substantially the same

34 basis as that on which the foreign nation Cextends protection to

35 workfs of its own nationals and domieiliaries and works first-pub-

36 lished in that nation, he may by proelamation cxtend protetion

37 upnder this title to works of which one or more of the authors is,

38 on the date of first publieation, a nanational, domieiliar, or sov
39 eroign authority of that nation, or which was first published in

40 that nation. The President may revise, suspend, or rvok any
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1 osuh proclamation or impose any conditions or limitations on

2 protection under procnlamation.

3 §105. Subjeet matter of copyright: United States Government

4 works

5 Copyright protction under this titleo is not available for any work

6 of the United States Government, but the United Stateos Government

7 is not prcluded -from receiving and holding copyrights transferre4

8 to it by assignment, bequst, or otherwise.-

9 § p06. Exclusivc rights in conyrighted worls
10 Subject to sections 107 through 117, the owner of cepyright under

11 this title has the exclusive rights to do and to authorime any of the

12 f^llwin^g-

13 (1) to reproduce the copyrighted workl in opies or phono

14 reeoords

15 (2) to preparo derivative works based upon the copyrighted

1616 work;

17 (3) to distribute copies or phonorceords of the copyrighted

i8 work to the public by sale or other .transfr of ownership, or by

19 rental, lease, or lending;

20 (4) in the case of literary, music, dramati, and. horeographic

21 works, pantomimes, motion-pictures and-other-audiovisual works
22 -and sound recordings, to perform -the copyrighted work publicly

23 -) in tho case of literary, musical, dramatic and oh.orogrnphic

24 works, pantomimes, and pictorial,l graphi6, or sculptural works,

25 includ-ing indiidl images of a motion icture other

26 audiovisua!l work, to display the copyrighted work publicly.

27 § 107. Limitations on xc.lusive rights: Fair use

28 Notwithstanding thce provisions of seotion 106, the fair use of a

29 copyrighted work, including such use by reprodution in opie or

30 phonoroeords or by .any other means specified by that section, for pur-

31 poses such as criticism, cemment, news reporting, teaching, seholar

33 whethr thce use made of a work in any particular cas is a fanir use

34 the factors to be considered shall include:

35 (1) the purpose and character of the use;
36 (2) the nature of the copyrighted work;

37 (3) the amou.nt and substantiality of the portion used in re

38 lation to th c --pyrighted work a a whole;1 and

39 (1) the effct of the uso upen tho potentil met for or valu
40 of the copyrighted work.



1 § 108. Limitations on cclusivc rights: Reproduction by librariee
2 and archives

3 (a) Notwithstanding the provisions of setion 106, it is not an in
4 fringement of copyright for a library or arohiveos, or any of its m

5 ploy.es aeting within the seope of their employment, to reprodu.. no
6 more than one copy or phonorecord of a work, or ditribute siuch copy
7 or phonoreeord, under the conditionms specified by this section and if:
8 (1) The reproduetion or distribution is made without any pur
9 pose of direct or indirect commercial advantage; and

10 (2) The collections of the library or arohives are (i) open to the
11 public, or (ii) available not only to researhers affilisted with the
12 library or archives or with the institution of which it is a part, but,
13 also to other pCrsons doing research in a specialized field,
14 (b) The rights of reprodu-tion and distribution under this section
15 apply to a copy or phonorecord of an unpublished work duplicated in
16 facsimile form solely for purposs of preservation and security or for
17 deposit for rosearch us iri nanother library or archives of the type do

18 soribed by clause (2) of slubsection (a), if the copy or phonorecord
19 roproduoed is currently in the collections of the library or archives.
20 (o) The right of reproduction under this section applies to a copy
21 or phonorocord of a published work duplicated in facsimile form solely
22 for the purpose of replacement of a copy or phonorecord that is dam
23 aged, deteriorating, lost, or stolen, if the library or narhives has, after
24 a reasonablc oeffrt, determined that an unused replacement cannt- beA
25 obtained at a normal price from commonly known trade sources in the
26 United States, including authorized reproducing sevices.
27 (d) The rights of reproduetion and disvtribution under this section
28 apply to a eopy of a work, other than a musical work, a pictorial,
29 graphic or eoulptural work, or a motion pieture or other audio visual
30 work, made at the request of a user of th collections of the libra ry or
31 archives, including a uscr who makes his request through another
32 library or arehives, if:

33 (1) The user has established to the satisfaction of the-Ibrary
34 o- r rchives that nan unused copy cannot be obtained at a ncrmal
35 price from commonly known trade sourUes in th United Stat,
36 including authorized reproducing servioes-;-

37 (2) The opy beomes tho property of thc user, and the library
38 -or archives has had no notice- that ith copy would be used for any
39 purpose other than private study, scholarship, or research; and
40 '(3) The library or arhiveos displays prominently, at the placeo
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1 where o rs are .aaccepted, and includes on its ord;er form, a warn-

2 -ing of copyright i n accord.ance with requirements ha the Register
3 of Copyrights shall prescribe by regulation.

4 (e) Nothing in this section

5 (1) shall bo oonstrued to impose liability for copyrightinfringe-

6 ment upon a library or archives or its emWploy- at -fo1PErtr

7 -riseAd use-o ui t locateod on its premises,

8 provided that such equipment displays notico that the making

9 of a py may be subjent bto the nopyright law;

10 (2) oxeuses a person who-uees-eueh reproducing equipment or

11 who requests a copy under subsct-(-on-4) from liability for copy

12 right infringement for any such act, or for any later use of uch

13 (3) in any way affeots the right-of fanir use as provided by

14 copy, if itn A ce n;ds fair nuse as providedby sention n107;

15 section 107, or any contractual obligations assumed by the library

16 or arehivos when it obtained a copy or phonoreoord of the work

17 for its eollections.

18 (f) The rights of reproducing or distributing "no more than one

19 oopy or phonorecord" in accordance with this section extend to the iso

20 lated and unrelnated reproduction or dietributionf a singl epy or

21 phonorecord of the same work on separate occasions, but do not extend

22 to eases where the library or archives, or its employee, is aware or has

23 substantia;nl reaonA +t be1;iv tn in ;i ; hn n;gt in the related or

24 concerted reproduction or distribution of m.ultiple copies or phono

25 -reords of the same work, whether on onn or ovr a period of

26 -time, and whe+ther intended for aggregate use by one in;dividual or

27 for separate UeO by the individual members of a group.
28 § 109. Limitations on exclusiv; r.ightsn EffectOfr sof .par-

29 .ticular copy or phonorecord

30 (a) Notwithstanding the provisions of section 106(3), the owner of

31 a particular copy or phonorecord lawfully made under this title, or any

32 person authorized by him, is eatitled, without the authority of the

33 copyright owner, to sell or otherwise dispose of the possession of that

34 o py r ph.norecard..

35 (b) Nothwithstanding the provisions of section 106(5), the owner

36 of a partioular copy lawfully made under-this title, or any person

37 -authorized by him, is entitled, without the authority of the copyright

38 owner, to display that copy publicly, either directly or by the proje

39 tion of no more than one image at a time, to viewers present at the

40 .placoe where the copy is located.
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1 (c) The privileges prescribed by subs^etions (a) and (b) do not,

2 unless authorized by the copyright owner, extend to any person who

3 has aquired pos0session of the eopy or phonoroeoord from the eopy
4 right owner, by rental, lese, lon, or otherwise, without acquiring

5 Ownership f it

6 -§ '1' Limitations on exclusive ringhts Exemption of certain per

7 formanes and displays

8 Notwithstanding the provisionG of SeCtion 106, the-following are not
;n9w; .... .. .......... 'J.~9 infringemeAts of copyright: -

10 (1) performance or displa of a or by instructors or pupils

11 in the courseo of t fac face teaehing nctivities of a nonprofit- du

12 cational institution, in a clasroom or similar place devoted to

13 instrection, unless, in the case of a motion pieture or other audio

14 visual workl, the performane. , or the display of individual images,

15 is given by means of a copy that was not lawfully made undoer thi

16 title and that the person responsible for the performance knew or

17 had reason to believe was not lawfully made;

18 (2) performance of a nondramatic literary or musical work or

19 of A sound recording, or display of a work, by or in the course of a

20 transmission, if

21 (A) the performanc or display is a regular part of the

22 systematic instructional nactivities of a governmental body or

23 a nonprofit educatinal inStitutio; .and

24 (B) the performaanee or display is directly related and of

25 material assistance to the teaching content of the transmis

26

27 (0) the transmission is made primarily for:

28 (i) reception in classrooms or similar places normally

29 devoted to instruetion, or
30 (ii) reception by persons to wrhom the transmission is

31 directed because their disabilities or other special circum

32 stanoes prevent their attendance in classrooms or similar
33 places normally devoted to instruction, or

34 (iii) meeptien by officers or employees of govcn

35 mental bodioes 3as part of their official duties or employ

36 mert;
37 (3) performance of a nondramatic literary or musical work

38 or of a dram"tieo musical work' of a religious nature, or of a sound
39 recording, or display of a work, in the course of servie at

40 pla,,e of wo; hip or other religious c assemly;
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1 (4) performanco of a nondramatic literary or musical work or

2 of a sound recording, otherwise than in a transmission to the pub

3 lie, without any purp6se of direct or indiret commercial Idvan

4 tage and without payment of any foe or other compensation for

5 the performance to any of its performers, promoters, or orga

6 nizors, if:
7 (A) thoro is no direct or indiret admission chargo, or

8 (B) the proceeds, after deducting the reasonable costs of
9 producing the performance, are used exclusively for educa

10 tional, religious, or charitable purposes and not for private

11 financial gain, except where the copyright owner heAs served

12 notieo of his objections to the performanco under the follow

13 -. in ^ditions-.

14 (i) The notice shall be in writing and signed by the

15 copyright owner or his duly authorized agont; and

16 (ii) Tho notieo shall be served on the porson rspon-

17 siblo for the prforrmance at least seven days bofore the

18 dato of the performnance, and shall statv theo rason for,

19 his objeetions; and

20 (iii) The notic shall comply, in form, content, and

21 manner of service, with requiremonts that the Rogistor

22 of Copyrights shall prescribe by regulation;

23 (5) communiration of a transmission embodying a perorrmanon

24 or display of a workl by tho publi recoption of tho transmission

25 on a single reeiving apparatus of a kIind oommonly used in pri+

26 vat1 homes, unless:

27 -(A) a direct chargo is made to see or hear the transmis

28 io r

29 (B) the transmnission thus rcoeived is further transmitted

30 to the pubio-

31 (6) p erformance ofm a nondramatic musical work or of a sound
32 recording in the oourse of An annual agrioultural or horticultural

33 fair or exhibition condueted by a governmental body or a non

34 profit agrioultural or horticultural organization;

35 (7) porformance of a nondramatie musioal werk or of a o0und

36 recording by a vonding eostablishmnt open to the public at large

37 without any direct or indireet admission charge, where the sole

38 purpose of the pcrformaneo is to promote the retail sale of copies

39 or phonoreoerdS of the work and the performance is not trans-

40 mitted beyond the plaeo where the establishment is located.



1 §111. Umitations on cxclusivc rights: Scc ndary tramnmissin· s
2 (a) CERTAIN SeOONr*R: TtNaIiSIoNS EXinrn. Tho seoond
3 ary triannomsicn zf a primnry transmission embodying a performance
4 or display of a nworA io not An infringaeAment of copyright if:

5 (1) thc scorndary- tranamisAaion ia not mado by an nale system,
6 Mand O,,0 itS setirOly of thO rolaying, by tho managomont of a
7 hotel, apatmcrt houso, or similar stafblishmont zf oignalo traRns
8 mittod byL a broadcast statie, lieno ed by the Fcdoral Communi.:n

9 tions Commission, within thc loeael servioe nra of ouch station, to
10 tLhe private lodgings of guesto or rosidento ofuch eostblisemnt,

11 and no diroct ohargc io mado to ose or hear tho occondary tranos
12 'isie]ant-or
13 (2) tho sco-rnondry trasisinismd Solly f the puArp As

14 and und.er theo onditiens spAcified by lausA (2) of cetiorA 110, orA

15 (3) t-ho secotndary transmi *o is mado by a ommon, conteret,
16 or spoeial oarrior who hao no diroet or indiroet oontrol Aovr the oon

17 tentt or selectioe of tho primary trancmisaien or ovor the partiou-
18 . r.. .ipi.Cnts of the 3s-Ond..y tr ans o ,: whos anc:tiviti:,
19 wth roespeoot to the scoondary transmission ooneist solly of pro

21 of othor: Provdod, That the provisions of this clause oxtend
22 only to thc activities of eaid carrier with respt , to s.condary
23 transmissieons and do not exempt from liability tho activities of

26 -(4) tho seonda.ry transWmision is made by a govrmneCntal
27 body, or othor nonprofit organization, without any purpose of di
28 reot or indircet commercial advantage, and without ehargo totheo
29 reeipients of the scoondary transmission other than ascsesments
30 neeessary to defray the naetual and reasomnable osts of maintaining
31 and oprting the seAdary trnsmissio srn

32 (b) SrooNDnR- THu*NSISIOn OFr PimLAnr TPsMrSSIoN TO CON
33 ThOLLiED GROn p. Notwithstanding the provisions of subsections (a)
34 and (c), the sconday transmissi to thc publi of a primaryT trans
35 -mission embodyingaperformanee or display o-f work is actionable As
36 An act of infringement undor section- 501, and is fully subject to the
37 dies pre by sections through 506, if the p4rimary trans

38 .missn is ..otma.de for rec.Cptio by thc pu.blie at largc but is con
39 trollod and limited to roceptie by partioular momboe of the public
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1 (O) Sro^oia ThNniussfIOsf Dv CQrME SY*sqmn.

2 (1) Subjeot to the provisions of subosetions (a) and (b), but not
3 Withstanding the provisions- ̂ of clauses (2) and (1) of thin , uboction.,

4 tho seoondariy tranoission to the public by a able s ystom of a pri
5 mar-y transmision mado by a broadcast station liconsed by the Foderal

6 Gemmunications Commission and ombodying a performncn or dioplay

7 of a work in ubjeet to eompulsoy licensing under the conditions pecoi

8 fiod by subsetion (d),in tho following cases:

9 (A) Wmhere the signals comprising the primay transmision

10 ar!e Alusively aural; o r

11 (B) Where the ref .ernco point of the cable system is within the

12 loanl servioc aroa of tho primary transmittcr; or

13 (C) hre thoe rofeorenoe point of the cable nystom io outside

14 any United States television marlket, as defined in aecordanco

15 with subsection (f).

16 (2) Subject to the provisiens of subseetiens (a), (b), and (o) and

17 of elausos (1) and (4) of this subscotion, thO scoondary transmission
18 to tho public by a cable system of a primary transmission made by a

19 broadcast station licensed by the Federal Comm-unications Commis-

20 ion and embodying a performanco. or display of a work is subj.ect to

21 oompulsor- liocnsing under the conditions specified by subsection (d),!
22 -in the following cases:

23 (A) Waoero the roefernce point of the oable system is wvtian a

24 Unitod States televisioen market, as dofined in aordanee- wiith

25 subsoCotion (f), but the signal of the primar ransmite

26 (i) when added t tho signals of those tclevision broadcast

27 stations whose local servioc areas are-witr kthat markot,

28 and of any other television br-oadcas4t stAtions whos I signals

29 are being regularly and lawfully used under this section by

30 the cble scystem for secondary transmissions, does not exoced

31 the number of signals of stations pepcified by olause (3)

32 as comprising adequato television aervicc for that markLet;

33 and

34 (ii) is the signal of a tlevision broadcast station of the

35 typo whose laelE deprives tho market of adequato servioc in

36 acoordanco with the standards specified by elauso (3), and

37 is cloasr to tho market than tho signal of any other station

38 of tho same type, whose local servioc area is not within the

39 marlrt; o
40 (B) Wohere, notwithstanding th provisions of subelauso (A),
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1 the-eeabl -syt-em-orits-predecesor in title had, before January 1,

2 1071, in accdanc with the applicabc rul s of the Federal

3 C-ommunicatieos Commision, matc rte lar ocondnrf trans

4 m-issions^ of the transmisions of the primary tranomittCr or its

5 predccosscr in-title. And provided that such roglar secondary

6 tranmission^ shall be exempt from the requirementc of clnaueso

7 (4)(A) an (/)\ /(\ ) f subsectin (v).

8 (3) For thc purposca of this subscction, "adequato tlevision Se,,r
9 icA" within a Unitd; States teovisi Cn markot is d;fincd aco rding to

10 the numericl rank of thc mnarkct and the number and type of those

11 operating brcadnast stations- liensoed by- the 'drl Communications:

12 eommission^- ^e^ oal- service aroa arc within that market. Con-

13 struCtion permits shall not be included in any ..mputation for this

14 purpeec.

15 (A) In mfarlrets 1 through 50, adequato tolevision crvicc com

16 prisos thc network sttions transmitting thc prcgranm of nll the

17 telvisior. networks providing national traensmisior, therc indc

18 pendent .commecial station, and onc noncommrcial oducat.ional

19 station.

20 (B) In markets 51 and below, adequate television service oom

21 prisns thc nctwork stations transmitting tho programs of all tho

22 telviosion notworks providing national transmissions, two indc

23 Tend 1et commer1 cial stations, and ont noncommerial educatiofLal

24 tation.

25 (1) Subject to tho provisions of subsections (a-) ^and (b) an/d of

27 clause (2) of this subsoction, the secondary transmission to the public
28 by at cablc s .Itcm of a pm tran s .ado by a broadcast
36 SpceVfiS~ /1 y ..... ~o W ,"nnM (d) ' V xXWVV VJ W =V'VWVWV

337

2934 (A) ottrio btho: able system, A l .ast tono month bforo thc-

35 date of the secondary trvaenmission, has not rcooerded th notico

36 specified by subsectio;n (d); or

37 (B) TWher, thc refeec point of thc cablo system falls within

38 a oirolc defined by a rndius of thirt.y five nir mil.es, or within a

39 radius aas subsquently deteorminod by the Fdedral Communica

40 tions Commission, aftcr notice and public hearings, from the cen
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1 tcr of United Statcs toleviion maroket, as defined in aooordanc

2 wi-th subseotion (f), and

3 (i) the primary transmission is made by a tolevision broad

4 east station who-e lOcal corvico area is outoidc themarkot;& and

5 (ii) a televiion brood-cast statieon lienased by the Federal

6 CGommuniatiens Commission, whose loal sorvice area i

7 vithin the market, has the eXlusive right, under an exclusive
8 licee or other transfer of o^pyightl, to tran,,,mit y pr

9 frmanoe, or diplay of the same v .rion. of the work eovored

10 by tho exclusive license or otheor1 tran+sfefr of copyright; and

11 (iii) except where the market is one of the first fifty of the

12 United StatesC telvision marlets, the particular vermion of the
13 work cevored by the exclusive license or othe.r transfer of

14 --opyright has neovr ben tranemittd to the public- in a syndi

15 cated showing i, the marlket by the station speified by para

16 graph (ii), o by af n onthr television broadast tatio,,ns

17 licensed by the Federal Communications Commissioen whose

18 local service are i within the market

19 r-(iv) the station specified by paragraaph (ii) hs givn

20 written notice of said exclusive right to the cabl system

21 within the specified time limits and in accordance wih the
22 other requirements that the Register of Copyrights shall pro-

23 sePibe by rcglatiOn.

24 (C) *Rhere the reference point of the cable system is within

25 a United States television market, as dfinefl in accordanco with

26 subsection (f), and

27 (i) the content of the particular transmission program

28 .consits primarily of an organi-ed profossional team sporting

29 evnmt occurrinfg simultaneosusly Wvith tho initiafl fixation and

30 primary transmission of the program; and

31 (i) the secondary transmission i madeo for roeeption
32 wolly or partly outoide tho local servie ara of te p Wrimarv

33 transmitter ; and

34 (iii) the secondary transmission is made for reeoption

35 wholly or partly within th loal sorvioo area of one or more
36 television broadcasting stations licenseld by the Federal Com

37 munications Commission, none of wvhich has received author
38 ization to transmit said program within such area.

39 (d) Ccmprenen Lcrisfnf ron SEcBoND*An TnANsIzIOsNs i n CADLE

40 S prs.--
41 (1) For any oseondary transmission to be subject to compulsory
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1 lieersin-g u.der subseetion (o), the tabloe y-tm ohnll, at ICaSt one
2 month before tho dat of the econdary tranemicion, rooord in the
3 Copyright Office, in aeordance with requiremonts that the Register-of

4 Copyrights a9lil -ssribo by rcla ding a tat

5 ment of tho identity and addrss of the pOrson vwho o .. e 'eee

6 t.ransmission scrc OFr S power to oxroiso primarf. oo.trol over it,
-aet'.ee with the n me a.nd ....atihe of thec ''rc ft

8 (2) A ctlt systom whose secondary t as hvo beon subjeet

9 to mpuloy linsing undr subsetioR () shall, during the months

10 of January, April, Jutly, and October-, deposit with the Rogister of

11 Copyrights, inR aecordance with requirements that the Rogister shall

12 presoribo by rogulation -

18 (A) A statemeot of necount, covcring thc three iOnrths next

14 rocoding, speoyiing the numbor of ohanncls on which the cablc
15 systom dmttle seendry tran-mslmissionis to its subsoribers, thc 'O ' es-

16 and lotations of nll primary tras.nmittCrs whose transmissions

17 wrc furithr trmitlby the cable system, the tl numbe

18 of subsoribers to tlc oable system, and the gross afmounts paid to
19 the cablc ystem by s-ubscriber for tho ba.sic e1rvice of 'i oA idig

24 ll

25 (i) 1 apelent f gay gro ,eeeiptS UP ,Eto $10,000;

26 (ii) n porneet of any gross race.ts totallingp m orean
27 $940,000 but nt more than $ 0,000;
28 (:iii) 3 Porcenof any gRss r citA totalling mIoft than

29 $080,00, but rnot more thatn $120,000;

30 (iv) 1 percent of any gross reCoipts totalling mor than
31 $-10,000, but r.ot ,more than $160,00; and

32 (r-) 5 peroet of nBy groso roecipts totalling more than

33
34 The to di roytty fee shall irtcl dc an additional 1 porono
35 tho gross rcecipts paid by subseribers for the basic ocvico of

36 providing ocoondary transmissions of primary broadcast trans
37 mitter for oeh channel on which the able ystom, under' a oe nm

38 pulsory licnoo, is permitted by the Federal Communications
39 Commision to inrcease thc number of signals comprising ado-

40 quate service pursuant to lause () (B) of subsection (o). -

S. 1361 -- 2
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1 (3-8) The royalty fo,s thus deposited shall be distr-ibuted in ancord

2 anoc withe following proeduroes:

3 .(A) Dring the ... _, th d ... y in eah year, ever. person clai n n:

4 to beo ettledto cempulsory licenso foseo fer seondnary trnnsmisiern

5 madt during thc preoeding twelve month poriod hall file n claim with

6 the RCgistor of Copyright,, in accordanco with requiremonto thnt Rog

7 istor shall presribo by regulation. NotAwithstanding any proviAion of

S the an-titRnt lws (the Let of OctoberL 15, 1914, 38 S.4 739, nd rE T

9 amornmments nf any suh laws), fr purposCes of this clause any laim

10 anto may ngre amo ng thnmeolvs noa to tho propcticnAto division of

11 oompul.ory licen.ing foes nmong them, may lump their claims together

13 agent to receive paymont on their bohnlf.

14 (B) After the first day of Alugust of each year, the Register of

15 Copyrights shall dete1mirn whether there oxists a controversy concern

17 dotorminos that no ,suh ootrovorsy exists, he ohall, naftor deduting

18 hi roasonablo administaetive oosts under this rction, distributo suoh

19 fees to tho copyright owncrs entitled, or to their deeignated agents.

20 -If he finds tht, existetmt of a controvers3 he shall certify to that fact

21 and procecd to constitute a; panol of the Copyright Royalty Tribunal

22 in accordanco with section 808. In sueh cases tc rcastaonhlo admmioi&

23 trative costs of tho Register under this section shall be deducted prior

24 to distribution of tho royalty fee by tho trib g ;.al

25 ) Aftr ducting the cts of adminittin, 1 t of th

26 rolt fos collected shall b mintained in pcil fund, nd hll

27 be distributed, tLccordiflg to regulations prescribed by the Register of

28 Copyrights, to the opyright owners, or theoir designated agents, of

29 aeoieal worlks.

30 (D) During the poedonyO of any proceeding under this subsection,

31 the RegistCr of Copyrights or tho Copyright R-ylty Tribunal shall

32 withhold from distribution an amount suffiticnt to satisfy all claims

33 with respect to which a controvorsy exists, but shall havc discretion to

34 proceed to dietribute any amounts that are nt in controversy-

35 (o) PTM--oN Or OTF I:ff R Ls, AND RE" L` . -ON .

36 (1) Except as provided by clause (2), on and after Janur 1, 75,

37 all Federal, Stato, and local laws and regulations restricting the right

38 of a ablo -system to mako secondary tranmi1ons in any caso mado

39 .ub.jet to -ompulor licensing by this e.tion r preempt+d by this

40 titlo. Theroeaftr, unles spoifiolly Authorid by this subseetion, thc
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1 Federal Communications Commission or any other govrrnmontal

2 a c o instrumentality shalnl not issue or enfrce any order , notice;

3 rule, or regulation .rquiring a cable system to obtain authority of the

4 copyright owne n.;r as a condition - making ay seondary tn is
5 sion, or prohibiting a aable system from mnaling secondary troans

6 mis6ions within an aroA where sucLh secondary transmisions nare per

7 _a;mi1ssibl. un1der A 11 ... ; the ;ompulsory · lcens r San f ubsAtio]n L(\

8 However, nothing in this section ehall be construed to preempt the

9 authority of thoe Feo l Communin-tions Commission, with resp;+ o t

10 to a cable system whose reference point is within a United States

11 tloevision marrket

12 (A) to prevent the canble system from further transmitting a

13 pprimary tnsmi;oosion m .de by a television broadest station,;

14 whose loua l srvioo ara is outoide the market, on the same day

15 ha another statio;n li;censed by the Commission, whose Incal rn1

16 ic aea- is within the mnarlOt, tranomits the same tmnssi6sions

17 progriam;

21

18 (B) to oompol thooublo syatom toe malke ecoondary trunsmis

19 . ;;ns A^ ~;..;^-`1 pi` .... ms , .s by;~ h; ^ ^F--A- d' ^;- sari

20 -lioonsod by the Commisaion, wvhose leal scevico area is within the,

21 marlot; anad

22 (C) to regulate the operations of a cable system otherwise than

23 as provided by this section.

24 (2) Notwithstanding the provisions of clause (1), the Federal Com-
muni;ations Commission shall have the responsibility to establis ol; n

26 ou cr"it";ria "nd dfinitions as provided by subsection (f), and shall
27 have the authority in the public interest, and in aecordanee with re

28 quirements that the Commission shall prescribe by regulation, to do

29 thef 11owing-

30 (A) to A \ + n able systenm +to substitute, the signal of +the

33 ' \(B) to inre.ase the number of signals of stations specified

34 in the compulsory li; ensing provisions of clause (3) of subsee

35 tion- (c) as comprising adequate televsion service for a United

36 StAteS television mar-ket; and
37 (C) to permit a ble" system that is required to delete a signal

38 .nder the provisions of ........ \ () of subsection (:)v to substitute

39 the signal of another station of the came kind annd within the
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1 quantitative limit;s speified by the eompulsory licne;ing provi

2 cioxns of clause (3) of subo.etion (o).e

3 (f) DEHINInoNs.-

4 (1) As used in thi, section, the following-rms and their var.iant

5 forms mean the following:

6 (A) A "primary transmis Lission"made to the

7 public by thc transmitting facility whose signals arc bing

8 reeeivcd and futher t ransmtdr by thc secondary tranllsmisie

9 seorvice, regardless of where or- when the performance or display

10 wats first transmitted.

13 transmio/on.
14 ((C) A "cable system" is a facility operated for purpos.s of oem

15 morcial dvjLantago that rIFn;l tfrawnmwitted by ofne ore n

16 television broadcast etations liconsed by the Federal Commumca

17 tions Commission and simultaneously makes seondary transmis

18 sione of souh signals by, cabl, or other oeffmunieat

19 channels to subscribing members of the public who pay for such

20 sevee

21 (2) As used in this section, the following terms and tlhc-vriant

22 forms have the mneanings given to them in definitions that the Federal

23 Communications Commission shall publish in thc Federal Rcgister

24 during July, 1D71, nd a.nnually in July thercaft.r. Said definitions

25 shall have-binding eff.et upon the st day o.f January of the year fol

26 lowing their pu.blication; they shall bc based upon the general oritcria,

27 provided by this elaaus, and upon specific critoria adopted by tho Com

28 mission in the public interCst and in the light of changing industry

29 practicCs and communications technology. AMnual publication of the

30 definitions shall be aeoEmpanied by publioation of lists specifying the

31 reference points for all cable systems in the Unitod States, the num.ri

32 eal rankl of all United Statcs telvision markets, and all network sta

33 tions, indopndent commerceial stations, and noncommerceial cduca

34 tional stations, tOgother with maps showing the specific goographical

35 location of all said referenco points, thc artea encompassed by all said

36 United States television marlkets, and the loal sorvicc arCas of all said

37 station.

38 (A) The "reference point" of a cablc system is thc longitude and
39 'latitudo, expressod in dogroes, minutes, and sconds, of a point ropre

40 senting the effectiv centeor of operations of a cable system, taking into



1 aeeeot factors of geography, demography, and conentration of

2 sub-crihm.-
3 (B) A "United States television mar.kt" i3a eomunmty or group

4 of commuitis~ incorporating the le^al sorvice area of on ^ or more

5 -l--vision broadcast stations licensed by th Federnl Co.mmuni atiefs

6 Commission. Th numerical ranlking of such a marlket shall dpe

7 tprimar4!y upoof viewersn in th market receiving tele.

8 *visi- -signs but". may be a. ffected by other factrs including the .num

9 er-of- signals availa-ble in th market, cone-ntratio*n of population,

10 industrial developmont, -ad level of income.

11 (C) The "local serrie narea")) of a bronadeast stnation comprises the

12 entire geographic area within Ath radius that th station's signal is

13 expected to r.e.. h effectively under normal conditions, in;luding any

14 parts of the area within that radius that its signal fails to reach eee

15 tively beeause of terrain, strUetures, or other physical or technical

16 barri"."; Where the local service area of one station overaps with tha

17 of another, the oveorlapping arais considered within the local servioe

18 areas of both stations..-

19 (D) A "n-twmor4 station" is.- television broadcast station that is

20 ocd or operat'^ed by, or ffiliated with, one of the teviion n orks

21 pro-i^- ing nationwide tranmissions, and that transmits sbstantially

22 all- ofthe programmring supplied by ouch ntworlk.

23 (E) An "independent commerc.ial station" is a television broadcast

24 station operated for ommeroial advantage, other than a network

25 ta.tion.

26 (F) A "noneommerc.ial- edoational station" is a station operated

27 ithout any direct or indirect purpose of commercial advantage, whose

28 programing consists preponderantly of instructional, edueti.onal,

29 or cultural subject matter.

30 § 112. Umitations on excl-usive rights: Ephemeral recordings

31 (a ) Notwithstanding the previsiOns of section 106, nd except in the

32 ease of a motion picture or other audiovisual work, it is not an infringo

33 ment of copyright for a transmitting organization entitled to transmit

34 to the publie a performaneo or display of a work, under a lieonse or

35 transfer of the copyright or under the limitations on-emolusive rights

36 in sound reo.rdins speeified by section 111(a), to make no more than

37 one opy or, phonorenrd of a partieular trans mission program em

38 bodying the performance or display, if;*

39 (1) the copy or phonor.cor.d is retained and used solely by the
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1 trannsmittig organization. that made it, and no further c.pis or

2 phonoreords are reproduced from it;g and

3 (2) the copy or phonoroeord is used slely for the trannmitting

4 organintion 's own transmission .ithin its lonla service aroea, or

5 for purposes of Anrhival preosrvation or cc.urity; and

6 (3) unless preserved exclusively for narhival purposes, the copy

7 or pehonoroord is destroyed within six months from the date the

8 dtranCmi;sion progrm cwas first transmitted to the public.

9 (b) Notwithstanding the provisions of section 106, it ie o no n in

10 fringement of copyright for a governmentnl body or other nonprofit

11 organization entitled to transmit a performance or displa of a worki,

12 under section 110(2) or under the limitations on on clusive rights in

13 sound recordings specified by section 114(a), to make no more than

14 tw-elve epies or ph.onoroe.ords of a particular transmission progr.am

15 embodying the performance or display, if

16 (1) no further copies or phonorecords are roprodu.ed from tho

17 copies or phonorecords madeunder this clnuse; and

18 (2) except for one cpy oqr phonorecord that may, b presnered

19 exclusively for archivel purposes, the opiE or phonoroord are

20 des^troyed within five ycars from thc date the transmision pro

21 gram was first transmitted to the public.

22 (c) Notwithstanding the provisions of section 106, it is net an in

23 fringement of nopyrignht for a governmentl body or other nonprofit

24 organization to m-lke for distribution no moro than one copy or Phnon

25 record for each transmitting organization specified in olauso (2) of this

26 subsection of a particular trn'smission program embodying a perform

27 ano of a nondramatic musical worl of a religious nature, or of a eound

28 reeoepding, if

29 (1) there is no diroet or indirect charge for maLing or die

30 tributing any such oepies or phonorecords ; and

31 (2') none of such oopies or phonorooords is used for any per

32 # formance other than a single tranmision to the publi by a trans

33 mitting organization entitled to transmit to the public a perform

34 ance oaf the workl under A olicense or transfer of the copyright;

35 and

36 (3) except for one copy or phonererd than t may bu preserved

37 emclusively for archival purposas, the oepies or phonorocords are

38 all destroyed within ono year from the dato tho transmision pro

39 gram was first transmittd to th pub..lic.

40 (d) The transmission program embodied in a opy or phonorceeord
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1 made under this section is not subject to protection no a derivative

2 work under this title excopt with tho express consent of the owners of

3 copyright in the pre existing works employed in the program.

4 § 113. Seope of cxclusivc r.ghts i.n 'pictorial, graphic, and sculp

5 tura.l work-

6 (a) Subject to the provisions of claueso (1) and (a) of this sub-,

7 section, the exelusive right to reproduce na copyrighted pitorinl,

8 graphic, or sculptrl.,, work in copis under section 106 ineludes th

9 fight to reproduce thc work in or on any kind of article, whether use

10 hil or otherwiso.

11 (1) This title does not afford, to the owner of copyright in a

12 work +tht portrays a un ful article as such, any greater or lesser

13 rights with respect to the making, distribution, or display of the

14 seful-artiele sO portrayed than those afforded to such works under

15 the law, whether title 17 or the ommoe law or statutes of an Stante,

16 in effect on December 31, 174, as held napplicable and constr-ued

17 by a court in an action Abrought under this title.]

18 -(2) In the case of a work lawfully reproduced in useful nrtile;n

19 thawt have koAn offered for sale or other distribution to the publico,

20 rop right does not include any right to prevent the making, dis
21 tribution, or display of pictures or. photograph- of such articlos

22 in oonnection with advertisemcnts or commentaries relnted to the

23 distribution or displnay of such narticles, or in connecetion with news

24 rPoPrts.

25 (b) WThon e a pitorial, graphic, or sculptural workl in whilh copy

26 right subsists under this title is utilized i, ann original ornamental

27 deig n o .a useful article, by ....the copyrightproprietor or under an

28 express license from him, the dsign shall hbo eligible for protection

29 un. der the provisions of ttle III of th;is Act.

30 -(e) Prot..tion under this title of a work in which copyright subsists

31 shall tenminnat with respect to its utilization in use.ful articles when-

32 everA the copyright prAopiA etO has obtained rAegistrA n tin;Aof nA o rA AA

33 mental design of a useful narticle embodying sanid work under the

34 provisions of title III of this Act. Unless and until. the copyright

35 proprietor has obtained such registantion, the copyright pictorinl,

36 graphic, or sculptural work shall continue in all respects to be co.veed

37 by and subject to the pr otectiol--n nAfforled by the copyright subsisting

38 under this title. Nothing in this section shall be deemed to create any

439 additional rights or protction undere this title.
40 (d) Noathing in this sennc;tion shanll Affet any right or re nAedy held
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1 by any porson undor this title in a work ii . which copyright was sub

2 sisting on the effective date of titlc III of this lct, or with respeet to
3 any utilization of " opyrighted work other than in the design of a

4 useful nrti-le.

5 § 114. Scope of exclusive rights in sound recordings

6 (a) LIMIT*eTION eON EXCLUsIVE RICoIIT. The exclusive rights of

7 the owner of copyright in a sound rocording are limited to the right;

8 speeified by clausec (1), (3), and (4) of osetion 106. The exolusive

9 rights of the o.w or of cop yright in a sound recording to reproduce and

10 perfoermit arc limitod to the rights to duplicatc the sound rceording

11 in the form of phonoreeerds or copies of audiovisual worlks that

12 diree.l or indirectly recapture -the acta sounds fixed- in Qthe re ord

13 ing, and to perform those aetual sounds. Thcse rights do not Cextend

14 to the making or duplication of another sound recordin that is an

15 independent fixnt;ion of ther sounds, or to tho performanc of ot-her

16 sounds, even though su.h sounds imitate or simulate those in the copy

17 righted sound. recording.

18 (b-) PRnrerF AnC RIVIT6 DISTINcT. The exclusive right to per

19 eorm publiely, by means of a phonorecord, a nopyrighted literary,

20 musieal, or dramatic work, and the cclusive right to perform publicly

21 aRgoprhted sound rcording, are scparatO and independent rights

22 under this title.

23 (e) Ce sony LIANnB Fen PuSLIC PEnUFOnmfANE OF Sor

24 ReVOwsei-

25 (1) Subject to the provisions of ections 111 and 116, the public

26 per~formance of a sound recording i;n subjct to compulsory Nlien

27 ing under the conditions spepified by this subsection, if phono-

28 a,,,rds of it ,have been distributed to the public .under the author.

29 ity of theo cpyright owner

30 (2) Any person who wishes to obtnain a complsory lieonse under

31 thi seubsection shall fulfill thc following requirements:

32 (A) He shall at Ieast l one month before the public perform

33 anco and theroeafter at ntnrvale and in aeor.dance with re-

34 uieme;nts that the Register of Copyrights shall prescribe

35 byoregulation, rcord in thc Copyright Office a notio stating

36 hisid-entity and address and declaring his intention to obtain

37 nmpulsry license under this s bsetion;.

38 (B) Deposit with the Register of Copyrights, Iat annul

39 intervals in accordance with requirefents that the Rogister

40 of Copyrightsn nshall presrib by regulation, a statemnt of-
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1 aeeount and a total royalty foe for the period covered by the

2 statement, based on tho royalty rates specified by clause (4).

3 (3) In the abseneo of a nengotiatd lieonse, failuro to record the

4 noti;e, fie the statement, or deposit thc royalty fee prescribed

5 by 1lausc (2) renders the public performanco of a sound record

6 ing actionable as an nat of infringement under section 501 and
7 fully subject to the remedics provided by scetions 609 through

8 -505, but not inluding the rimin...al remdies provided by see-
9 tion 606.

10 (4) The annual royalty fees under this subeotioyn may, at the

11 user's option, be computed on either a blanket or a prornated basik.

12 Although a nenogotiated licene may be substituted for the compul-

13 sory lieense presoribed by this subsection, in no case shall the

14 negotiated rate nmount to less thann the applicable rateo provided

15 by t-his elause. The following rates s..hall applicablo:

16 (A) For a radio or tolevision broadoast stationw lioonsed by

17 the Fedral Communicantions Commission, the blanket rate

18 0-2 poercent iof th net receipts from advertising sponsors dur

19 ihg the applicable period. Th alte-rnativ prorated rat is a

20 fraction ef 2 percnt of such net roeeipts, based on a ealcu.

21 lation made in accordance with a standard formrula that th

22 Register of Copyrights shall proesribe by regulation, taking

23 into account the amfount of the station's cemmercial tim

24 devotd to playing o;pyrighted sound r.cordings and whether,

25 the station is a radio or television broadcaster.

26 (B) Subject to section- 111, for background mdusic ervico

27 and other transmitters of performanmes of sound recordings

28 the blanket rate is 2 percont of the gross rceipts from sub
29 seribers or others .who pay to rc.eive the transmission during

30 the applincable period. The alternnative prorated rate is a frao

31 tion of 2 percent of sueh gross receipts, based on a ealculation

32 madein accordancev ith a standard formula that the Register
33 ofe Copyrights ahall .preeribe by regulation, taking into ae

34 count the proportion of time devoted to musical performances

35 by the transmittcr during the applicable period, and thoe---

36 tent to whieh the tranosmittcr is also thc owner of copyright
37 in the sound recordings performed during said period.

38 () Forf- an operator of coin operated phonoreord player,
09 %as thtn +term is defincd by section 116, and for a cable system,
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1 as that term i deafined by setion 111, the compulsor-y licensing

2 rates shall be govened exclusively by those respeotive see

3 tions, and net by this subsoetion.

4 (D) For all other u ser not othyerwise oeompted, the blanl.et

5 rate is $25 per year for each location at which copyrighted

6 und recor.dings are performod.. Th- alternative prorated

7 rate shull be based on the numbor of sneprate pepiormaneoo

8 of such worlks during the year and, in accordanee with a

9 standard formula that the Register of Copyrights shall pro

10 scribe by regulation, shall not eoxceed $5 per day of use.

11 (d) E Ixm elons. In addition to users exempted from liability by

12 section 110 or subject to the provisions of section 111 or 116, any

13 person who publicly performse a opyrighted sound recording and who

17 period, i--

18 (1) Tn the case of a broadcast station, its gross rFeeipts from

19 advertising sponsors were less than $25,000; or

20 (o2) TIn the ase of a backlground music serviet or other transmit

21 ter of performances of sound recordings, its gross receipts from

22 subscribers or others who pay to receive the tranomission were less

23 than $10,000.

24 () Di-T-Rm IO- N o- ROEa-s.. .

25 (1) During the month of September in each year, every person

26 claiming to be entitled to com.pulsry license.. fes under this seeo

27 tion for performances during the preceding twelvel month period

28 shall file a claim with the Roegister of CopyrigThts, in accordanc

29 with requirements that the Register shall prescribe by regulation.

30 Sueh claim shall include an agreemfent to aceept as final, except a,

31 provided in seotion 309 of this titlo, the determination of the Copy

32 right Roynlty Tribunal in ny conltroversy concerning the distri

33 bution of royalty fees deposited under subelause (B) of subsection

34 (c) (2) of this section to which the claimant is a party. Notwith

35 standing any provisions- of the antitruset laws (the Act of Oc

36 tober 15, 1914, 38 Stat. 730, and any amendments of any such
37 laws), for purposes of this subsection any claimants may agree

38 among themseolves as to the proportionate diision of compulsory
39 licensing fees among them, may lump their claims together and
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1 file them jointly or as a single laim, or may designate a oommnon

2 agent to receive payment or. their behalf.
2) After the first day of Ontber of each year, the Regoistr of

4 Copyrights shall determine whether there exists ,a ontroversy con

5 cooerning theo distribution of royalty fees deposited under sublausl

6 (B) of subsoetion (e) (2). If he determineos that no suh contro
7 versy exists, he shall, after deducting his reasonable administra

8 tive costs under this section, distribute ouch fees to the opyright
9 owners and perfoermors entitled, or to their deosignated agent.

10 If hoe finds that ouch a controversy exists he shall certify to that

11 fact and proeeed to constitute a panl of.. th Copyright Royalty
12 Tribunal in aceordance with seetion 803. In such eases the reason
13 able dministrative costs of the Reogister under this seotion shall be
14 deducted prior to distribution of the royalty fee by the tribunal.

15 (3) For thepurposes of this section

16 (A) One half of all royalties to be distributed shall b pnid
17 to the copyNright owners, and the other hanlf shall be paid to

18 the perfermers, of th csound reeordings for which claims have

19 been 'made under clause (1); and
20 (B) During the pendeny of any proceeding under thfis
21 seetion, the Register of Copyrights or- the Copyright Royalty
22 Tribunal shall withhold from distribution n amount suffi
23 eient to satisfy all claims with respect to which a controversy

24 exists, but shall h.ave discetion to proceed to distribute an

25 &famounts that are not in controversy
26 (f) RE ATION T Io IOER S oTnTo. The pu. blic performancee of
27 sound recordings by means of secondary transmissions and coin oper

28 ated phonorcoard players is governed by sections 111 and 116, respce
29 tively, and not by this section, except that there shall be an equal
30 distribution ofe royalty fees for such public performanees between
31 copyright on.vneors and perforRers as provided by subscetion) ( () () (A

32 of this section.
33 (g) DEnNInoNs. As used in this section, the follewing terms and

34 thei -variant foms men eth following:
35 (1) "Commercial time" is any transmission progrm, the time

36 for whi;h i; paid for by a ommria; l sponsor, or ny transmis
37 sin~ ~that is interrupted by a spot commercial announeo-

38 ment at intervals of less than fourteen and one ha-lf minutes.
39 (2) "Pe.formers" nr m.usicinns, sngers, conductors. .ctors,
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1 narrators, and othors whoso performance of a litcrary, mueical,

2 or dramatie work is mboldied in a sound reeording.
3 §115. Seopc of excusive. rightl in nondramatic musical works:

4 Compulsory license for making and distributing phono

5 rIeeords-
6 n th -ase se f nndramati; musia.. l works, the exelusive rights pro

7 vided by clauses (1) and (3) of section 106, to make and to distribute

8 phcnorveords of sueh worka, are subjeet to compu.lsry licensing u.nder

9 the ondiions specified by this scetion.

10 (9() AVAI 1EDiLTY AND) ScorE oF CoMpuLsonY LICEN8L.
k1 *\ *3;+.k...r A 4^ + A .s ... l; .n. .{ A. .... +1`r.;+.. ^ ..... 1t`

11 (1) When Iphonoreerds of a nondramatic muisial VworV hLave

12 been distributod to tho publio undor the authority of the eopyright

13 wer, any other person may, by complying with t prvsins

14 this section, obtain a eompulsory lieonse to maeL and distribute

15 phonoreeords of the work. A pesen may obtain a compulsory

18 .seinude.................... the privilege of makin.

19 mursical arrangemeont of the wWork t to the et necessary to con

20 form it to the style or manner of intrpretation of the perform

25

21 an.o involved, b.ut the arr.angement shall not ohange the basic
22 melody or funda..m.ntal character of the w.ork, and shall not bc

23 subjoet to protection as a derivativo work under this title, .. copt
· ;ith the express consent of the copyright owner.

25 \(b) No..I.o.. or IN N..ON TO OBTA. .O.LnY LI .N.; DI
NA*TEON Or OWNER OF PnRP6nM*ANoe RIGIET.

27 (1) Any person who wishes to obtain a compulsory license
28 uinde this section shall, before or within thiry days after makingf28 ... ........... ,......... .. ..................... -- ' .,...z..e,
29 and before distributing any phonorecords of the work, serve notie;

30 of his intention to do so on the copyright owner. If the regstra

31 tion or otheor public .cords of the CopyrighOffi. .C -nt- do etidoiy

32 tho copyright owner and include. an ddress at which notico can

33 be sorved on him, it shall be sufficeint to filc the notie of intntion-

34 in the Copyright Office. The notice shall comply, in form, con

35 tent, and manner of service, with roquiroments that the Register

36 of Copyrights shall prescribe by regulation.

37 (2) If th copyFrig;ht owner so requests ifn writing not latcr than

38 ton days after scrvico or filing of the notice required by clauso (1),

39 the porson cexrei3ing thc compulsory licenso shall designate, on

40 a label or container accompanying ach phonorecord of the work
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1 distributed by him, and in the form and manner thnat the Regiser
2 of Copyrights shall prescribe by regulation, the nam of th

opyright owner or his agent to whom royanlties for publie per-

4 formnc of thework are to be paid.

5 (3) Failur; to s..r.. r file thentio re;quirod by clauso (1), or

6 -to designate the name of the owner- or agent as requir;d by c lnuse

7 (2), forecloses the possibility of a compulsory license and, in tho

8 RfabsenfeiC of a negotiated license, renders the making and distribu

9 tieon of phonoecords actionabloes acts of infringement un-der see-

10 tie-fullyubct to the remedies provided by sections

11 502 throug 4Bi ,
12 ()/ RoYA . .PA.A.L. UuN.. COMPeLSORY LIoN3S.

13 (1) To be ent+itled to recive royalties under n compulso ry 1

14 conso, the copyright owner must be identified in the registration or

15 other pu.bli.c records of the Copyright Office. The ownr is en

16 titled to royalties for phonorpcords made nd distribnuted -4ter-he

17 is so identified but he is not entitled to recover for any phono

18 records previously made nnd distribut.d.

19 (2) Exept as p.rovided; by clanuse (1), the royalty -unde-a

20 compulsory licensc shall be pay~abl for cvery phonroeord. mado

21 a.id d.istributed in accorda.nce with. the license. Wit speet to

22 each w ork embodied in the pheonoreocord, the royplty shall be either

23 two and one half centc, or one half cent per minute of playing

24 time or fraction thercof, whichever amount is larger.

25 (3) Royalty payments shall be made quarterly, in January,
26 Ap;1ril, July, a' d Otob r, and shll include nll royaltes -foer th

27 three months next preceding. Each qunrterly payment shall be
28 accompanied by a detailed statement of account, which shall com

29 ply in form, conten~t andmanner of certification-with require-

30 ments that the Register of Copyrihts shall prseribe by r.egula

31 tion.

32 (4) If the copyright owner dots not receive the quartorly pay
33 mont and statement of account when due, he may give written

34 notice to the lieonsee that, unless the defanult is remedied within

35 thirty days fr.o. the date of the notic, , the compulseory license

36 will be autfomtatically terminated. Suceh tCerminationt renders the

37 maklng and distribution of all phonorecords, for which the ro-yalty

38 had not been paid, actionable as acts of infringement under se..

39 tien 601 and fully subject to the remedies providod by sections

40 602 through 606.
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1 § 116. Scope of excnl;ive rights in nondramatic musical works and

2 sound recordings: Public performanes by means of coin
3 operated phonorecord players

4 (a) LMrITATION ON EXeLUsIVE RIcnT. In thc case of a non

5 dramatic musical work oembodiod in a phoncrecord, and in the cas

6 of a sound rcording, the exlusive right under clause (4) of scytion

7 106 to perform the work publicly by manns of a coin operated phono

8 record player is limited as follows:

9 (1) The proprietor of tho establishment in which the public

10 performance takes place is not liable for infringement with re
11 speet to such pulic performance unless:

12 (A) ho is the operator of tho phonorecord player; Co

13 (B) he refuses or fails, within one month after receipt by

14 registered or certified mail of a request, at a time during

15 which the certificate required by subelnauseo (1) (C) of sub
16 section (b) is not affixed to the phonorceord player, by the

19

20 (2) Tho operator of ithe oin operatod phonorecord player may

21 obtain; a ompulsory license to perform ithe ork publicly on that

22 phon'oreord, player by filing the application, affixing the e-rtifi

23 cite, and paying the royalties provided by subse.tion (b).

24 (b) REcDnATION OF Coin OrEnsnT PHONOwOranon PiLArn, AP

25 FIXAnOW OF CRm.F.o.AE, AND ROY.L. PAYA..BL UNDER CO-IuL

26 sor L

27 (1) Any operator who wishes to obtain a compulrsory liens,

28 for the public performaneo of workls on a coin operated phono

29 record player shall fulfill +th follow'ing requir;ments:

30 (A) \ efore or within; one month after suoh performanc

31 ar mad available on a partieular phonorecord player, and

32 .during th month of Janua.ry in eao.h suee eding year. that

33 suh performances are madoe available in that particular

34 phonorecord player, he shall file in the Copyright Office, in

35 aecordance with requirements that the Register of Copyrights
36 sohall prescribe by rgulatien, an applioation containing the

37 name and address of the operator of the phonorecord player

38 and the manufacturer and serial number or other explicit

39 idntifiea of the phonoreor,, d player, and in addition to

40 the foe prescribed by clause (9) of snetion n08 a), ho ehall



1 deposit with the Register of Copyrights a royalty fee for.

2 theo current celendar year of $9 for that particular phono
3 record player. If suoh performncr no ar mado available on a

4 particular phonoreord playoer fr rthe first time after July 1
5 of any year, the royalty fee to be deposited for the remainder

6 of that year shall be $4.50.

7 (B) Within twenty days of receipt of an application and a

8 royalty fee pursunt to subolauseo (A), the Register of Copy-

9 right, shal. l issue to th applicant *a ertifioate for the phone

10 reord player.

11 (C) On or before March 1 of the year in which the ertifi

12 eate prescribed by subelause (B) of this clause is issued, or
13 within ten days after the date of issue of the certificate, the

14 operator shall affix t the particular phonorecord player, in a

15 position where it an be readily examined by tho public, the

16 certificate, issued by the Rgister of Copyrights unde.. r ub
17 clause (B), of the latest application made by him under sub

18 clause (A) of this clause with respcot to that phonerecord-

19 plyeer,
20 (2) Failure to file the applicatio. , to afflx the eortifeicat or to

21 pay the royalty required by olause (1) of this subsection renders
22 -the publie perfna ac R'tionablr e as an act of infringement under

23 seotion 501 and fully subject to th. remedies provided by section
24 502 through 506.

25 (o) DiT'rnmun oN or ROYALT InO

26 (1) During the month ef January in eaoh year, every person
27 ;laiming to be entitled to compiulsory license fees under this section

28 for performances during the preeoding twelve month period shall

29 file a claim with the Register of Copyrighte, in aceordane wvitht
30 requirements that the Register shall pr.esribe by regulation. Such
31 claim shall include an agreement to aecept as final, exept as pro,
32 vided in section 809 of this titlec, the deterinion of the Copy

33 right Royalty Tribunal in any controversy concerning the distri

34 bution of royalty fees deposited under subelause (a) of subsec
35 tion (b) (1) of this sectioen to vwhioh th colaimant i a pafty. Net

36 withstandin any previsions of the antitrust lawms (the Act of

37 October 15, 1911, 38 Stat. 730, and any amenRdments of any such-
38 laws), for purposes of this subsetion any claimants may agree-

39 among themselves as to the proportionate division of compulsory
40 licensing fees among them, may lump their claims togeother and
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1 file them jointly or ans a single laim, or may designate a common

2 agent to reoeic paymcnt on their behalf.

3 (2) After the first day of Octobcr of each year, tho Register of

4 Copyrights shall detcrmine whether there oists a Contreversy

5 concorning the distribution of royalty fees deposited under sub

6 - lausO (A) of subseotion (b) (1). If he determines that- ne-sueh

7 controversy xits.., he .hall, after deducting his r.asonable nd.

8 ministrative costs under this section, distribute such -fee-os-tot

9 copyright owners and performers entitled, or to their designated

10 agents. If he finds that such a controversy exists he oshll ertify"

11 to that faot and prooeed to constitute a paneol of the Copyright

12 Royalty Tribunal in accordance with section 8-3. In such cases the

15

13 .rason an; tho+~+ eeosts of tho Rengistr undr thi; so tinond

15 -tribunal.
16 (3) The fees to be distributed . a.ll be divided as follows:

17 (A) One ninth of t'he fees to be distributed shall be allo

18 oatod to oopyright oeners and performera of sound rocord

20 matic musical worls;

21 ( B) Tho fes alloanted to copyright ownoers and performers

22 of sound recordings shall be divided equally between them, as

23 provided by setion 111(f);

24 (C) The fees allocated to ownenrs of copyright-in noenfdra

25 matio musioal worls shall be distributed as-follows-

26 -(i) Every copyright owner not affiliated with a per

27 forming ight soity shall rlclive the pro rata shro

28 of the fces to be distributed to which such copyright

29 owner proves his entitlement; aEnd

30 (ii) The porforming rights societies shall receive the

31 remainder of the fees to be distributed in such pro rata

32 shares as they shall by agreoment stipula+te among them-

33 solves, or, if they fail to agre, the pro rata shar. to

34 whic suh uhperforming rights societies prove their

35 o-nti

36 (D) During thce pendeney of any proceeding under this

37 setion, the Reogister of Copyrights er the Copyright Royalty

38 Tribunal ahall withhold from diatribution an amount suffi-

39 cient to satisfy all lanims with rospect to whieh a ontroversy
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1 exists, but shall harve discretion to proceed to distribute any

2 ramounts that are not in ontrover y.

3 (4) The Register of Copyrights shall promulgate regulations

4 'under which peorsns who can reasonably be expected to have

5 claimse may, during the year in which performances take place,
6 without expense to or harassment of operators or proprietors of

7 establishments in which phonorecord players arc loeatetd, have
8 such access to such establishments and to the phonorecord players

9 located therein and such opportunity to obtain information withb
10 respect thereto as may be reasonably necessary to determine, by

11 sampling proendures or otherwise, the proportion of contribution

12 of thoe mrusioal works of oeah suoh persorn to tho earnings of the-

13 phonorecord playoers for w.hich fees shall have been deposited.
14 Any person who alleges that he has been denied the aceess per

15 mitted under the regulations presoribed by the Register of Copy

16 rights may bring an action in the United States District Court

21 (d) CRIMINAL PENALTsE. Any poerson who knowlingy maks a,,

22 false representation of a material fact in an application filed under

23 clause (1) (A) of subsection (b), or who knowingly alters a certificate
24 issued under lause (1) o(B) of subsection (b) or nowingly affixes

25 sueh a certifiate to a phonoreord player other than the one it eovrers,
26 shall be fined not more than $2,500.

27 (e) DEm emNs. -Asused in this section, the following terms and

28 their variant forms mean the following:B

29 (1) A "oeinmoperated phonoreeord player" is a machine orr de
30 *viee that:

31 (A) is employed slely for the performane& of- non
32 dramatic musioal works by means of phonorecords uponf
33 bein nac:tivted by in tn a cin;
34 (B) is located in an establishment making no direct or

35 indireet charge for admission ;-

36 (C) is aeoempanied by a list of the titles of nall the musical
37 wor-kn availl for performance on it, which list i, affixed to

38 th-- ph.onreeord r player or pod in the ectablishmrnt in a

39 prominent position here it can be readily examined by the
40 public;-and-

S. 1361 -- 3
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1 ^ a.ffords a hn i;eof works Al nvailale for pe^rrl^maneen

2 and permits the c.oice. to b, nmade by the patrons of° the

3 establishment in whiho it is located.

4 (2) An "operato n or" is any person who, alone or jointly with

5 -othe-aV

6 (A) owns a ern operated phononeord player; or-

7 (B) has the power to make a coin opeorated phonorecord

8 player available for placement in an establishment for pur-

9 poses of public performan.e; or

10 (C) has the power to exerise primar y control over the

11 oS!lcAtion of the musieal works made available for public

12 performance in ooin operated phonorecord player.

13 (3) A "performing rights soeiety" is an assoeiation or corporas

14 tion that lieonses the public performance of nondramatic musical

15 worlks en behalf of the copyright owners, souh ns the American

16 S- eity of Composers, Aulthors and Publishers, Broadcast Music,

17 Inc., and SESAC, Inc.

18 § 117. Seope of exclusive rights: Use in conjunction i+th om-rn

19 puters and similar info.rmation systems

20 Notwithstanding the provisions of sections 106 through 116, this

21 title does not afford to the ownncr of copyright in a work any greater

22 or lesser rights with respect to the use of the wor-k in conjunction with

23 automati sytms pabl of toring, prccesing, retrieving, or tran-

24 ferring information, or in oonjunction with any similar device, ma

25 chine, or process, than those afforded to workl under the law, whether

26 title 17 or the oommon law or statutes of a State, in effect on Decem

27 bhr 31, 1971, as held appliabl and construed by a eourt in an action

28 -brought under this title.

29 Chapter 2.-COPYRIGIT OWNERSHIP AND TRANSFER

-201. Owreif copyright.
202. O-wncrf.hlp of copyrigh ont from ownerohip of material object.
208. Termination of tranofCro naned Iicnno granted by the author.
20. ExIcoution of tranefcrp of copyrigrht oanWrhip.
205. nocordation of tranfczrs and other documents.

30 § 201. OvnerchiP Of copyr-ight

31 (a) I -rnr O5wN:rSr. 'Copyright in work proteted under this

33 of a joint Work are co owners of oopyright in the work.

34 cs ideren Hh- atn th fc c ase of an worl m ade for hirte

35 -ho .m.l, .... p...... pios�n. vvho ....a. r-r-d i
36 .onsidrd tho author for.. purposcs of ;this titlc,4 and',mess th par-ties
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1 have expressly agreed oth. erwis in a written instrument signed by

2 them, owns all rf thc rights oemprised in the copyright.

3 .(c) (oNnununGoNs TO CoLLBCrRfv WORIE. Copyright in each sep

4 arate contribution to a collective woor-k i dist;inct from copyright in

5 the collective work as a whole, and vests initially in the author of the

6 ontribution. Tn -tho absence of an exproess tra.nsfor of the copyright

7 or of any rights under it, the owner. of copyright in the collective

8 workl is presumed to havoe acquired only the privilege of reproducing

9 and distributing thc contribution as part of that parti ular olleotive

10 work, any revision of that collective worl, and any later collective

11 work in tho samo soris.

12 (d) TnANEFnm O OwmnWNmr.

13 (1) The ownorship of a copyright may be transferred in whole

14 or in part by any means of conveyance or by operation of law, and

15 may bo bequcathed by will or pass as personal property by theo

16 -applcable l-ws of intestate succession.

17 (2) Any of the eCsclu-iv rights comprised in a c.pyright,

18 including any subdivision of any of the rights specified by section

19 106, may be transferred as provided by clause (1) and owned sepa
20 rately. The owncr of any partic-ular exclusive right is cntitled, to

21 the extent of that right, to all of the protection and remedies

22 accorded to the copyright owner by this title.

23 §e202. Ownersip of copyright as distinct from ownership of

24 material objet

25 Own)rsfp Cf a cepy-right, or of any of the exclusive rights under

26 a copyright, is distinet- from onership Cf any material object in

27 which the work is cmbodied. Transfer of ownership of any material

28 object, including the copy or phonorecord in which the work is first

29 fixed, does not of itself convy ny rights in the copyrighted work

30 embodied in thc object; nor, in the absncee of an agreement, does

31 transfer of ownership of a copyright or of any exClusive rights under

32 a copyright convey property rights in any material objeet.

33 § 208. Termination of transfers and licenses granted by the author
34 (a) CoNnInqoNes FOr TIUINATON. In the caseo of any w ork othr

35 than a workl made for hire, the exclusiveo or nonexclusive grant of n

36 transfor or license ef copyright or of any right under a copyright,

37 executed by the author on or after January 1, 1975, otherwise than
38 by will, is subjet to termination under the following conditions:
39 (1) In the ease of a grant executed by one author, termination
40 of the grant may be effected by that author or, if he is dead, by
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1 the person or persons who, under clause (2) of this subsection,

2 own and are entitled to oxeroise a total of more than one half of.

3 that author's termination interest. In tho case of a grant exeouted

4 by two or more author of a joint wior, tormintion of the grant

5 may be effected by a majority of the authors who executed it;

6 if any of suh auth^rs is dead,his termination .interest may be

7 eF orcisd as a nit by theo person or persons who, under clause0 (2)

8 of this subsection, own and arc entitled to e.rcise a total of mor

9 than one half of his intcecst.

10 (2) Where an author is d~ad, his or her termin; ation in;terest is

r1`11 .V. W.....--.. V-~1; 1rW VV1 .... eW 1 r ^V. .V m11 owned, and may be exercised, by his widow (or her widower) and

12 children or grandchildrcn as follow:

13 (A) Tho widow (or widowor) owns the nauthor'c entire ter

14 mination interest unl.vs there are any surviving children or

15 grandchildren of the author, in which caso the widow (or

16 w^idower-) owns one hanl of the a1uthor's interest;

17 (B) The author's surviving ohildrn, annd the surviving

18 childrcn of any dead child of the author own the author's

19 entiro term.ination interest unless thro i a widow (or wid-

20 oner), in whieh case the ownership of one hnlf of the author's

21 interest is divided among them;

22 (C) The rights of the author's children and grandchildren

23 anr in nll eases divided among them and oxercised on n per

24 stirpes basis aoording to the number of his children repre

25 sentoed; thc share of the children of a dead child in a termina

26 tie; interest can be exercised only by the nation of a majority

27 ef them.

28 (3) Tormination of the grant mnay be effeted nat nny time during

29 a period of five years beginning at the end of thirty five years from

30 thc date of eoecution of the grant; or, if the grant covers the right,

31 ef publication of the workl, tho period begins nat the end of thirty

32 five yenrs from tho date of publication of the workL under the grant

33 or at tho ond of forty years from the dato of excution of the

34 grant, whihever term ends earlier.

35 (4) The termination shall be effected by serving an advance

36 notio in writing, signed by the number and proportion of onrs

37 of termination interests required under olausce (1) and (2) of this

38 .se-bseoetieofn, OPby-he .-ul- auth.orid nagents upon the-gr.nto-

39 or his suc;essor in title.

40 (A) The notic shall stato the effective date of the tormina-
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1 tinl, which shall al withim the fir yea id ,e

2 lauSoe (3) of thin nubnootion, and the notioo ehall bo nerod

3 not l.ss than two or morea ths ten yeao befoo that date. A

6 talring e..ct..

7 (B) The notice shall eomply, in form, oontent, and man

8 nor of cervioe, with roquiroemnt that the Rcgister of Copy

9 igmhts Shall preocribe by regulation.

10 (5) Tcrmination of thc grant may be Wctd 1ltwithstand

11 g any a eent to the contrary, including an agrecemot to

1212 mftke ft will or to mttke my itPttre g ,kJz-

13 (E) FCBeT Or Thr&INxiOm j Upon tho effetive dat of toerif

14 tion, all rights 1nder this title that wore cov.red by th t\crminated

15 grant rerr to the suthor, author, and other pecnrs owning tci

16 nation introst undr uc (1) and (2) of subetion (), inud

17 ing those ownors who did not join in signing the notio of tormination

18 -meder clause (4) of mubsectio. (a), Edt with the following limitatioms;

19 (1) d oi.. v ork proparod undor .uthority of th grant

20 lfor it. ternrinatio. m.ay cntinuc to bt .tiized . der the tcems

21 of tho grant fte.r its termination, but this privilegc dos not ex

22 tend to the prepr tion after the temin.ati.n of othr derivativ

23 works basod heo o i bythr teminated

24

25 (i) Tho fturo rights that will revort upon temination of the

26 grvnt becom vntod on thc daoc tho noticc of termination has

27 ben served a;ts provided by cus -(1) .of ou.betion (*). .The

28 righto vet- in author, authors, nd other pon namd ,

29 and in the proportiorsatc shares provided by, clauses (1) and (2)

30 ef oubsoetion (a).

31 (3) Subject to the provisions of clause (1) of thio ubceet,

32 a furthor gant, or agrcomont to m anl: fur-ther grat of any

33 right oovered by a terminated grant is valid only if it isig

34 the same number and proportion of thc owners, in whom the

35 . riht ha vested under cla.us (2) of thio oUboectie., as .....e e

36 quired to terminate the grant under clauses (1) and (2) of sub

37 nootion (a). Such further ant or agr ffeiv th

38 -spect to all of te ... ........ nsin whomth right it ha ve

under lue () of thi ubeetion, inluding thos ho did not

40 joinfl in signing it. If any erson dies after rights under a tonei
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1 nated grant have vested in him, his legal reprosentatives, legae

2 teeCs, or heirs at law represent him for purposes of this eM25.n

3 (4) A further grant, or agreement to make a furt-her gra-, of

4 any right covered by a terminated grant is valid only if it is made

5 after the effeetive date of the ter-mination. As an exception, how
6 ever, n agreement Ior sueh a further grant may be made beotwon

7 the per-onsa provided by clause (3) of this subsection anfd the

8 original grantee of hi suessor in title, aftzr the notioe of tormi

9 nation has been served as provided by clauseo (1) of subseotion (a).

10 ) Terminatio ef a grant under this seti af.......fets only tef

11 rights eovored by the grant that arise under this title, and in no

12 way affects rights arising under any other Fcderal, Stae, or for

13 -ig- lavws
14 6) Unlvess a.nd unCtil teminat:ion is offerted under thi se tion,

15 the grant, if it does not provide otherwise, continues ifn effet for

16 the term of copyright provided by this title.

17 § 204. Executior of transfers of chpy :ght ownershipy
18 (a) A tranfer of ocopyright ownfership, other than by operation of

19 law, i noet valid unless an instrument of conveyanee, or a note or

20 memorandum of the transfor, is in writing and signed by the owner

21 of the rights oonveyed or his duly authorized agent.
22 (b) A certifieare of l 'owledg nt is not required for the validity
23 of a trannfr, but is prima facie evidence of the execution of the
24 trnsfeir if

25 (1) in the ease of a transfer excouted in the United States, the

26 certificate is issued by n person authrizfeed to ndministeor oaths
27 within the United Stateso; or
28 (2) in the ase of a transife executed in ea foreig counry-, the

29 certificate is issued by a diplomatic or consu.lar offi.er of th
30 Utite States, Ar by a pe-son Aathorized to a^mi ister oAaths

31 whose authority isn proved by a certificate of such an officer.
32 § 205. Re odation of tranrsfers and ether documents
33 (a) CONDMONS pFOR RnAyN. An transfer of copyright own
34 eorship or other dooument pertaining to a copyright may be roeorded
35 in the Copyright Office if tho dcume.te filed for rocordation bear. sth
36 atual sigfnture of the pe en who exenuted it, or if it is accompanied
37 by a swon or officil certification that it is a true opy of the originl,
38 sigfned docuienjt.

39 (b) CEmRnTOAT op REOOnDAnoTI. The Register of Copyrights
40 salll, upon reeipt of a deument as provided by subsection (a) an.d
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1 of the foe provided by seotion 708, record thc, doaumnt and return it
2 with a certificate of recorda tion.
3 (e) aRECOIID eON :A CONOTnrlaRmU NoTeBn . Reoerdation of a doou

4 m--t i-- the Copright Of fic gives all persona con,,trutive no.tie iof th
5 facts stated in the recorded deeument, but only if:
6 (1) the document, or material attached to it, spcoifially identi

7 fies the work to which it pertains so that, after the dooument is in

8 domed by the Register of Copyrights, it would be rev ealed by a

9 reasonable search under the title or rogetration number of the

10 -wek - and-
11 (2) registration has been made for the work.

12 (d) avRDOOrATON AS PrR ERQSrrE TO IN 3BMffBNf SCef. No per

13 son claeiming by virtue of a transfer to be the owner of copyright or
14 of any exclusive right under a copyright is entitled to institute an in
15 fringemet a.. tion tunder this title until the instrument of tranefor

16 tunder wehich he claims has be reorded 1in the Copyright Office, but
17 uit may be instituted after such recordation on: a cause . f a.ctio that
18 trose before recordation.

19 (e) PIrUORIIF B...wE.. CoN.rw;T.o TnRANwrs. As between two

20 eonflicting transiers, thc one executed fimrt proeailo if it is reerded, in
21 the manner- required to give .onstructive notie ..nder su.bse.tion: (e),
22 within one month after its oxecution in the United States or within two
23 months after its eecution abroad, or at any time before re ordation in
24 sueh manner oi the later truafnfr. Otherwise the lateor transfOr prevails

25 if reeorded first in such- manneor, and i tlaken in good faith, for valu
26 able consideratien or on the basis of a binding promise to pay ruyal
27 ties, and without notiee of the earlier transfer.

28 (f) Pm--one BETWEEN--- CoNIn-:o TI.NS".h or OFwra's ..
29 NonxomLuDsiv LIcENsB. A nonexelusive licenco, whether recordoed

30 or not, prevails over a conflicting transf of copyright ownership if
31 the liense is evidenced by a written instrument signed by the owneor of
32 the righs licensed or his duly authori.zed a;gent, and i f:

33 (1) the license was taken before exoeution of the transfer; or
34 (2) the license ws. takon in good faith befoe ro.ordation of

35 the trnsfr and without notie of it.

36 Chapter 3.-DURATION OF COPYTRICHT,
Seer
301. Pre emtion with repecet to other laws.

f' f" Duratift of copyright: Wer created en er nafCr January 1, 1075.
303. Deration f copyrlght: W rks crated but net published er copyrighted

before January 1, 1075.
804. Duratien of cepyright: Subsiting copyrighte
05. fluraton of eepyright: Tcrminal datc.
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1 § 301. Pr- emption with rcspet to othcr laws

2 (a) O a T nu ,I I 1 975 A .. ll ,, ;SA Jg Ln t n ..as e ,,,

3 right in works that come within tho subjot mattr of copyright as

4 spoeifiod by scetions 102 and 1083, whether created befoe or after that

5 date and whether published or unpublished, arc governcd oxclusively

6 by this title. Thereafter, no porson is entitled to copyright, literary

7 property rights, or any equivalknt legal or cquitable right in any such

8 wrkl under the common law or statuteo of any Stater

9 (b) Nothing in this titlo annuls or limits any rights or remodica

10 tider tho eoomon law or statutes of any State with reopect to:

11 (1) unpublished material that doso not come within tho subject

12 matter of copyright as specified by sections 10 and 103, inoluding

13 Aworks of athrship not flAAd iA any tangibl Amei m fA

14

15 (2) any cairo of action arising from undertwakings commenced

16 before : January 1, 1976

17 (3) Rctivities violating rights that are not equivalent to any of

18 tho oxolumi-v rights within tho gcneral scopo of copyright as spoei

19 foled by section 106, icludVT ing breVs V oW ev r V aet, brea Ahe0 of WA

20 trmet, invasion of privacy, defamation, and deceptivo trade prac

21 -tices such as passing off and falso ropreosentation.

22 § 32. Duration of copyright: Works created on or after Janu

23 ar* y1,49-5

24 (a) 'IN GnEumnAL Copyright in a work reated ^on er aftor Janu.

25 ary 1, 7975, subsists from its ercation and, .. e.pt as provided by thc

26 following subsections, endurce for a term consisting of the life of

27 tho author and fifty years after his death.

28 (b) JoINTr Wouei. In the ease of a joint workl prepared by tvwe

29 or moro authors who did not workl for hire, the copyright ondur"o for

30 a term conAsisting of the _if Ao f4 Ite As1tJ n nSla g atuthor nRd fifty

31 years after his dcath.

32 (o) An - niomus W-ons, Pnn os Wa M Wons

33 -ron HU- In the cae of an anonymous work, a p..udonymou. o worr,

34 o- A worki mnAd r hire, the copy nright endures fer a term Aof soventy

35 five years from the year of its first publication, or a torm ef one

36 hundred years from the year of ito creation7 whichever expires first.

37 If, bef 1re the end of such term, tho identity of ono or moro of tho

38 authors of an anonymous or pscudonymous worlk is rovealod in the

39 records of a rogistration made for that work under subsoetion (a)

40 or (d) of section 107, or in the reoords provided by this subsection,
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1 btt copyright in tho work endures for the term specified by subsections

2 (a) or (b), basod on tho lift of tho author or authors whoso identiy

3 has been revealed. Any persol having an interest in the eopyright in

4 an anonymous or pseudonymous work may at any time record, in
5 rBro to bo-- m ntne by the Copyright Offie fno tha+t nnpuroe, &

6 stateoem t identifying ono or more 1authors of the work; the tatcment

7 shall also identify the person filing it, the nature of his internest, th

8 S rc l of ;is info rmation, and the particular worl affected, and shall

9 oeemply in form and oontent with roquiroments that th Rgister of

10 Coyrights shall pr-scrib: by regulation,

11 (de) R.e-ns REAIN TO DEAT. o AuFnTo. Any pers1on having

12 an intoerst in a copyright may at any time record in the Copyright

13 Offiee a statement of the date of doath of tho author of tho copy

14 -righted wor, or- a statcment that tho author is till living on a par-

15 tiular date. The statement shall identify the peoreon filing it, tho

16 nature of his intorst, and tho source of his information, and shall

17 oomply ;i f·omn an nont,e wit;h requirements that t+he R;egiste

18 of Copyrights shall prescribe by regulation. The Register shall

19 maintain current records of information relating to the death of

20 auth.or of copyrighted works, based on s-uehreeorded-stateie~ s

21 and, to the extent he conpsiders practicable, on data contained in any

22 of tho reordds of tho Copyright Office or in otheor rfrnfene seouroes.
23 (O) Pstmr---ON A--- TO AIunions DEATII. Aftor a porioed of
24 seve:nty five years fr.om the year of first publication of a worki or a

25 period of-one hundred years from the year of its creation, whichever

26 oxpires first, any per0son who obtains from the Copyright Office a o.rti
27 fifd rport 1tha th r r _ds p _vidod by subso tio (d) disol /\nothing.

28 to indicate that the author of th worklr is living, or diod Ions thaCn fifty.

34 oyi..e beo rTejn 1A 1.9

35 ycaris bvefv , is en tited t tho bonfiof waar pre 1supi tht nth athror

30 has bcon dcad for at pcst bfifty yars. Reliannc in good faith upon this
34 copyrighted cfore January 1, 1975

36 tof ore in the. pulic d^main or copyright, subsists from January 1,

37 1975, and eu.durcs for tho term provided by section 30Q. In no cse.,
38 howeer, shall the term of copyright in such a wlork eoxpir. befor

39 -Dooomber 81, lu99; and, if tho work is publishod on or befor- Docom

40 bor 31, 1999, th tor of op- right shall not oxpir bfor Dcmb. 31,

41 2024.
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1 § 04. Duration of copyright: Subsisting copyrihtis-

2 (a) COrYRfTaxoT Is TrnEIt FIn8T Trnim ONCi JANuARY 1, 19q7. Any

3 copyright, the first ternm of which is subsisting orf 4trfhy, 1, 197,

4 shall endure for twoerty tight years from the datc it was originally

5 soored: Prov..edd, That in tho ease of any posth.umou-s workl or of any

6 periodieal, cylope-di, or- other compoeite worlk upo;n which the .opy
7 right was o riginally scured by tho proprictor thercof, .or of an. worf

8 o-.pyrighted by a oorp.rat bod]y (othOerwis. thnn as aSS igr.:c or.lie..c

9 of tho individual author) or by an employer for whom suh workl io

10 Mado for hirc, tho proprictor of ouch copyright shall bo entitlod to a

11 rcreowal arnd oetensior. of the copyright in ouch work for the furthor

12 torCm of forty osevn ycars when applicatio:n for such renewal and cx

13 t*.ei _ :, Sh A -- hA n Md-. to Co.pyright OO.: A. a11 dn ly4 r

14 ted therein within ono yoar prior to tho cxpiration of tho original
15 torn of copyright: And providod fwrthor, That in the Case of aHn othe

16 copytrighted work, including a contribution by an individual author

17 V t VAVpid Vi ta V o Wlo:Vpedic o other compoAsite wo k, tho V RAtho

18 of auch work, if Still living, or the widow, widower, or ohildron of tho

19 utithr, if tho autheor bo not living, or if such author, widow, widower,

20 or ehildreon b not living, then tho author's oxecutors, or in the absenc

21 of a will, his naet of kin shall bo entitled to a roneewal and oxtension of

22 the copyright in suclh work for a further term of forty seven years

23 when lapplicAtion for such rAneoAwal annA d oxten ion shall Thavc boen mt ad

24 to the Copyright Offieo and duly re gisteroed- thOrein within one y-ar

25 prior to the oxpiration of the origianl term of copyright: And pro

26 vidod fwrthor, That in default of the registration of suelh applioation

27 for re.nwal and cxtension, tho copyright in any work shall tcnrinato

28 at tho expiration of twenty-eight years fro.m the date eopyrright was

29 originally socured.

30 (b) Corpnu n INf Trififfi TEVAL Tunn on RESIom ED eon R-

31 N3WAL Bf -em JANu*Ry 1, 1975. The duration of any copyrigohtr, t

32 r-no.wal .tor. - whi-- is sub:isting at any ti.no. otwn- -.loeo .Lbor-3a ,

33 1,,9, --a-1 1 Rombr 19 7,_ inusiv, or o.. whih . rLne wal .egis1 ta-

34 tion is matl betweon Deeombor 31, 1973, and Dteoember 31, 1974,

35 inclusive, .is o.t..dod to onduro r a term of 7 yars from the. date

36 copyright was origin-ly seur ed.

37 4>of) Th:NATIoN oF TOFA ru -N AND LIAEN6SnS ConEIaNO EXN

38 mn . .RN1.WAL Tlnnm. In the case of any copyright subsisting in

39 either its first renewl term on January 1 1, 75, other than a copy

40 right in n work mnade for hire, the exclusive or nonexluaiveo grant of a
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1 transfor or liconse of the ronewal copyright or of any right under it,

2 excouted bef-or January i, 1 75, by any of the porsons designated by

3 .the second proviso of subsection (a) of this seotion, othrwiso than by

4 will, is subjeOt to termination undor tho following condition:

5 (1) In the casa of a grant oxeeuted by a person or pereons other

6 than the author, termination of tho grant may be effected by then

7 u-rng person or persons who eecuted it. TIn the case of a

8 grant eeuted by on or mor of the authors of tho workl, termina

9 tion of the grat may be effeted, to the extent of a particu.. lar

10 author's sharo in the ownorship of the renewal copyright, by tho

11 author who oxecuted it or, iti sueh author is dead, by the person or

12 perns who, undr clus () of this subsetion, own and ar

13 entitled to oxercisr a total of moro than one half of that author's

14 trmination interesCt.

15 (2) Whro an author.. i dead, his or her termination interest is

16 owned, and may bo eoxrcised, by his widow (or her 3widower) and

17 ohilden or grandc hildren a follows:

18 (A) The widow (or widower) owns thoe author's entire

19 termination inteest unless there arc any survicing children

20 or grnandhildren of th hor, in whicoh ease the widow (or.

21 widower-) owns one hal f the author's interest;

22 (B) The author's sourviving children, and th e surviving

23 hildreon of any dend child of the author, own the author's

24 ontiro termination interCst unlosa there is a widow (or wid

25 ower), in whieh caseo tho ownnership of one half of the author's

26 interest is divided among them;

27 (C) The rights of the author's children and grandchildren

28 nAre in all eases dividod among them and exerciseod on a per

29 stirpes basis accordin;g to h number of his children repro

30 sented; the share of the children of a dnead hild in a termi

31 nation interest can bh exercised only by the actioin of a ma

32 -jorfitye of thi

33 (a) Termination of the grant may be effected at any time dur

34 ing a period of five years beginning at the end of fifty six years

35 from th date copyright was originally secured, or benning on

36 January 1, 1975, whihever is later.

37 (1) The tCermination shall be effeted by serving an advanee
38 notice in writing upon the grante or his sucesoor in title. In-tho

89 ease of a grant exeouted by a po-al or persens othev thnn the,

40 author, the notice shall be signed by all of those entitled to tormi
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1 nate the grant under clause (1) of this subsection, or by their duly

2 authorized agents. In the case of a grant executed by one or more

3 of the authors of the work, the notice as to any one author's share

4 shall be signed by him or ahi duly nuthorized agent or, i he- is

5 dead, by the number and proportion of the oners A of his termina

6 tion interest required under clauses (1) and (2) of this subsection,

7 or by thoir duly authorized agents.

8 (A) The notice shall -.tat thc -f-fc;tiv-- date of the tArn.nm-i-

9 n ation, which shall fall within the fiv year period speoified

10 by lause (8) of this subsection, and the notice shall be soerved

11 not less than two or more than ten years before that date. A

12 opy of the notico shall be recorded in the Copyright Off.ie-

13 beforo the effcetive date of trmination, as a condition to its

14 taking offet

15 (B) The notice shall comply, in form, contentn, and mannr

16 of service, with requirmmeCnts that the Register of Copyrights

17 shall presorib byr regulation.

18 (5) Teormination of tho grant may be effetedo noetwithstanding

19 any agreement to the contrary, including an agreement to makel

20 will or to make any futuro grant.

21 (6) In the ease of a grant exeouted by a person or persons other
22 than the author, all rights under this titlo that wero eovered by

23 the terminated grant revort, upon the effective dato of termination,
24 to all of those entitlod to torminate tho grant under olauso (1) of

25 thiso subsction. Ine n the oase of a grant oxouted by ono or moro

26 of the author of the work-, all of a particular author's rights

27 undor this title that woro covered by the torminated grant revert,

28 upon the offective date of termination, to that author or, if he is

29 dead, to the poreons owning his termination intcrcst imder clause

30 (2) of this subsoetion, including those owners who did not join

31 in signing the notice of termination under clause (4) of tdis sub

32 seetion. In all cases tho roevrsion of rights is subjeet to tho follow

33 ing limitations:

34 (A) A derivativo workl prpared under authority of the

35 grant before its termination may continuc to be utilized under

36 tho tems of tho grant aftor its toemination, but this privilege

37 doeo not eMend to the preparation aftor tho termination of

38 other derivativc works basod upon tho copyrighted workl:

39 covercd by the torminated grant

40 (B) The futuro rights that will revort upon tormination
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1 of the grant bocome vestcd on the date thc notice of termi

2 nation has been served as provided by clause (4) of this

3 subseetion-

4 (C) Where nn nauthor's rights revert to two or more per

5 sons under elause (2) of this subsection, they shall vest in

6 thcse persons in the proportionate shares provided by that

7 clause. In such a case, nnd Subject to the provisions of sub-

10 .rospect to any right ;overed by a tcrminated gant is. valid

11 only if it is signed by the same number an.d proportion of

12 the owners, in whom the right has vested under this clause,

13 as re reqlired to teorminate the grantP under clause (2) of

14 this subsction. Such further grant or agreement is effeti

15 with respcet to all of the persons in whom the. right it

16 oovers has vested under this subelause, including thcse who

17 did not jin insigning it. If any person dies after rights

18 under a tCeminated grant ha ve vsted in him, his legal repre

19 sentatives, legatees, er heirs at law represent him for purposes

20 of this subclass.

21 () A fur.ther. grant, or ngreement to make a further

22 grant, of any right covered by a terminated grant is valid

23 only if it is mad nfter the effective date of the terminantion.

24 As nn eoxception, however, an agreement for such an further

25 granto may be made between the nuthor or any of the per

26 sons provrided by the first sentence of clause (6) of this

27 5csbsecteio, or between the persons provided by subelauso (C)

28 of this clause, and the originanl grantee or his cucesser in

29 title, after the notie of termination has been sorved as pro-

30 vided by clause (4) of this subseotion.

31 (E) Teormination of a grant under this subseotien affects

32 only those rights covered by the grant that arise under -this

33 title, and in ne way nffects rights risin..g under any other

34 Federal, State, or foreign laws.

35 I(F) Unless an d until termination is effected under this

36 section, the grant, if it does not provide otherwise, continues

37 in effect for the rmnainder of the extended renewal torm.

38 § 305. Duration of copyright: Terminal datc

39 PAll terms.. of copyright provided by sections 302 through 304 run to
40 the end of the calendar year in which they would otherwise cxpir.
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1 Chapter 4. COPYRIHT NOTICE, DTEPOIT, AND

2 REGISTRATION

401. Notlcc of copyright: Visually perceptible copio.
402. Notice of copyright: Phonorecords of sound recordlngc.

089 Notlce of copyright: Publications incorporating Unitd ttc Cvcrnmcnt
9 or dWork.
404. Notlce of copyright: Contributions to collcptiv wor ks.
1405. Notke of opyight: Omission of notiee.

407. DeposIt of copLrs o. phoor.o.ds for Library of .nyin
408. Copyirght regitration in general.
100. App liation for rcgstratlon.
1O0. Registration of clai- and issuanc1o of ccrtlfcat.1
411. Registratlon as prcecquisitc to in'ringcmcnt suit.
412. Registration as prerequnito to ccrtain remedico forr inringement.

3 § 401. Notice of copyright: Visually perceptible copies

4 (a) GAENERAL REQum EANT. Whenever a work pr tec tedv under

5 this title is published in the United States or elsewhere by authority of

6 the copyright owner, a notice of copyright as provided by this seoAtion

7 shall be placed on all publicly distributed copies from which the work

8 oan be visually perceived, either directly or with the aid of a machine

9 or devi..e

10 (b) Fon or NOm;ICE. The notice appearing on the copies shall eon-

11 sist of the fellowing thro leeome nta:

12 (1) the symbol ) (the lett-er C in a circle), the word "Copy-

13 right," or tho abbrevdiation "Gopr.";

14 (2) the year of first publication of the work; in the case of

15 compilations or derivativo works incorporating previously pub

16 lished mnaterial, the year dat f firA publication n sof the nompi;a

17 tier or derivativo work is suffioient. The year date may be omitted

18 where a pictorial, graphic, or sculptural work, with acoompanying

19 text matter, if any, is reprodueed in or on greeting cards, post

20 cards, stationery, jewelry, dolls, toys, or any useful artielco;

21 (3) the name of the owvner of copyright in the work, or an ab

22 breviation by which the namc ean be recognized, or a gonerally

23 known altenatiCve designation of the oner

24 e) PeosiTIoN or Noiar. The notice shall be affixed to the eopies

25 in suoh manner and location as to give roeasonable notieo of the claim

26 of copyright. The Register of Copyrights shall prescribc by regula

27 tion, as examples, speoifi methods of naffixation and positions of the

28 notice on various typcs of worfks that will satisfy this requirement, but

29 these specifieations shall not be considered exhaustive.

30 § 40T Notice of copyright: Phonoreeords of sound recordings

31 (a) GeNERAL REQuIUEMENT. Ahonevor a sound recording proteot
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1 ed under this title is publishedin the-United States or elsewhere by

6 -shall consist f the following three elem.nts:

7 (1) the symbol (the letter P in a cicley ;

13 labels or eontaiersr, and if no other na app eas in tconjunotion
14 with the notice, his name shall be cnsiderfed a part of the notice.

15 (c) POSITION OF NOTI. ThePnotice shal]l be plaoed- on the surf ae

16 of the phonoreord, or. on ,the phonoreeord Iabe' or.. ontainer, in .such

17 manne r and location as to give reasonable noti. e of the laim of copy

19 § 403. Notice of ropyrght: Publications inorponratcing nitcd;

20 States Government works

21 Whenever a wtok is published in copies or phonecords consisting

22 lpreponderantly or one ort more works of the United States Govenj

234 vnt the notie of n pyright provided by seetion 4r01 otc 402 shal

25 thCse pOIrtions orf the opies or phonorcords embebodyn any wor or

26 nworks proteated unde this title.

27 § 404. Notice of copyright: Contribtions n collective workst

28 (a) A separate contribution to a collective work may bear its ownw

29 notice of copyright, Aas-prod by sections 1l--throuh 4 -How-

30 ever, a single notie applicable to the eollctive wnork as o whole isn

31 sufficiendt to satisfy the nequirementrrs of sections 401 through 403 with

32 respect to the separate contributions it nrcorntains (not including aderl

33 tisements inserted on behalf of persons other than the owner of lopy

34 right in the collective work),ship of opyright

35 in +the ontr-butin on hetn o ot they have been r previously

36 -published.

37 (b) 0ere the porson named in a single nototice applicable to a n ol

40 sbyo the prtoisions of sectir io 406 (.

33~~~~~~~~a timnt AAWerAeA on bZhal of A W plsn ohrtan th o c of cop

38 ih ntoclotv olrgrls h nnrhpo oyih
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1 § 405. Noticc of copyright: Omission of noticc

2 (a) ErnmaT or ORIsSION OONo monuauT. The omission of the copy
3 right notice prescribed by sections 401 through 403 from eopies or

5 do s noe t invalidate the copyright in a workl if:

6 (1) the notice has been omitted from no more than a relatively
7 small numb.. er eof opies or phonoreords distributed to the publie;

8 oe

9 (2) registration for tho workl has been made before or is made

10 within' five years after- the.. publ atien without notiec, and a roa

11 sonable effort is made to add notice to all opies or ph r rd
12 -that aro distributed to the public in the United States after the
13 omie;ion has been discovered; or
14 (3) the notie, has been omitted in violation of an express re

15 uir;mnt in writing that, as a conit;ion of th, o opyr;ight owner'

16 authorization of the public distribution of copies or phonorecords,

17 they bear the prescribed notiee.
18 (b) EmT. O O MISION ON INNOclENT INFRINmSn. Aby proon

19 who innocently infringes a copyright, in reliance upon an authorized
20 copy or phonor eord from which the copyright noti;e hae bs n
21 incurs no liability for ctual or statutory damages under seotion 501
22 for any infringing acts committed before receiving atuanl notice that
23 registration for the work had been made under section 408, if he proves
24 that he was misled by- the omission of notie. In a suit for infring
25 mont in such a case the court may allow1 or disallow rcovery of any
26 ef the infringer's profits attributable to the infringement, and may
27 en;join the ontinuation.. of th infringing undertaking or may require,
28 as a ondition for permitting thce infringer to continue his undertakl
29 ing, that he pay thc copyright owne;r a reasonable license f, e in an

30 amount and on terms fixed by the court.
31 (o) REmovAL or NoTIE.. Protction und.er this title is not .affeted
32 by the removal, deostruection, or obliteration of the notice, without the
33 authorization of- the copyright owner., .from any publily distributed
34 eopies or phonoreeords.

35 § 406. Notice of copyright: Error in name or date
36 (a) ERonR IEN NAM1r. Where the person named-in the copyright
37 notie. on copies or phonor.eords publiely distributed by authority of
38 the copyright owner is not the owner of copyright, the validity and

39 ownership of the copyright arc not affected. In such a case, however,
40 any person who innocently begins nndertaking that infringes tho
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1 copyright has a complete defense to any action for such infringement
2 if he proves that he was misled by the notice and begoan the undertak-
3 ing in good faith under a purported transfeo or license from the person
4 named therein, unless before the undertaking was begun:
5 (1) registration for the worlk had bWen made in the name of

6 the owner of copyright; or
7 () a do.ument exeouted by the porscn namoed in the notice
8 and-showing the ownership of the copyright had been recorded.
9 The person named in the notice i; lianble to .aount to the eopyright

10 owner for all rceipts from purported .tranfers or. lic;nses made by

11 him under the copy right.

12 (b) ERnnon IN DPTI. -When the year date in the n;rotice en copies or
13 phonorecords distributed by authority of the oopyright owner is

14 earlir than the year in whic publition first occurred, any period
15 computed from the year of first publication- under section 302 is to be
16 computed from the year in the notice. Where the year date is more
17 than one yeaor later than the year in which publication first occurred,
18 the work- is .COsidered to have been published without any notico and

19 is governed by the provision o section 405.
20 (c) m.Iss.ION- or NA I OR PAT.1 . Where 1- pies or phonorecords

21 publicly distributed by authority of the copyright owner contain no
22 name or no date that coauld Vroeasonhably be onsidered a part of the

23 notice, the work is considered to have been published without any
24 notice and is governed by the provisions of section 405.
25 § 07. Deposit of copies or ,phonoreords for Library of Congress
26 (a) Except a prov.ided by subsetio (e;), the owner of copyright
27 or of the exclusive right of publication in a wok published withn
28 tice of copyrigh in the United Stater shall deposit, within thro

29 months after the datf such publiation:;
30 (1) two omplete copies of the best edition;

31 (2) if the wcrk ies a so ,,d reording, two complete phon,
32 reoords of the best edition, together with any printed or othe
33 visually perceptible material published with such phonerecords.
34 This deposit i oonion of copyright protection

35 (b) The required copies or phonorecords shall be deposited in thc
36 Copyright Offioc for the use or disposition of the Library of Congres.
37 The Register of Copyrights shall, whe. requ.ested by thedepositr

38 and upon payment of the fee precribed by section 708, issu recipt
39 or the + . posi..

40 () Th, Rgisteor of Copyrights ma by regulation exempt n

S. 1361 -- 4
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1 categorie; of material from the deposit requirements of thi seOtion,

2 o roquiro deposit of only onoe copy or phon.oreored with 1.pec. t to

8 any at~eg rie.

4 (dl) At any time after publication of a wor as provided by sub

5 -eetion (a), theo Registor of Copyrigh4o may male writteon demand

6 for the rqrd depsit on any of the persons oblgate; d t make tho

7 -deposit under FSubeaotion (a). Unless deposit is made within three

8 --monAthaftr h eA dAmAnd ;as reeivldr , the perSon r prsN4onsoan whomD

9 tho domand VwaV made ar liable:

10 '(1) tT t . t e Of nt mrO than $2A5 +for eatch work; n d

11 In\) to pay to the .brary o1f Congress the totafl retail pri- 1 o--

12 _,the AA -epeor rsdemnfded, or, if no retainl pi;ne hasnn

13 bken fied, tho reasonable ooot to theo Library of Congress of

14 eaigth

15 -§ 408. Copyright rogistration in gumrl

16 (a) RfoI'1wno-N PERnmaes-,. At a-ny time during the suboistone'

17 of co7pyight; in n ;y published or runpublishel work, the ow.nr of co'py

18 ...:right r ~ any.., .. iv ight in the .work a, o btai . ,rotrato-nC of

19 the copyright elaim bEy dolivering to tho Copyright Offico tho deposit

20 apocifiod by this sootion, together with the application and foC specified

21 by metio 409 and 708. Subject to tho provision? of scotion 105(a),
22 .u.h rgitration is Rot a c ondition i f opyright pr; otario.

23 (b) DErorr on CorianT R s ror. Exoopt as provided by

24 oubsoction (o), tho material depositod for registaetion ohnll inoludo:

25 (1) in: tho eaoe nf an uMnpulished work, one complete copy or

26 phonooeeeor;
27 (') in the caso of a published work, two mplet opie or

28 phn vo e od v vthe bet edi;

29 (3) in tho case of ia worl first published nabrod, ono completo

30 oopy or phenoroeord as so published;

31 (4) in te cae of a eontributio.n to a ollective work, one com
32 pleto copy or phon.oreord of the beSt edition of the oollective

33

34 Copioe or ph.o..oroord3 deposited for thc Library of Con.grso undor

35 oootion 407 mnay be aed to satisfr the doposit previsions of this oeotion,

36 i ..they arc ,.mpani ....... by the proribd appliction and fe, and by

37 any ddition:al identifyin~g m"tc:ril that tho, rogistc- may, b regula

38 .. ie, qe .....

39 (e) AC w D1i mone DI n ^A "s s --oA. The..

40 Rogioter of Copyrighto is authoriosed to specify by reguilation tho
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1 administrative classes into w hich w.ors arc to be plae- d for purposes ofa

2 deposit and registation, and the nature of the copies or phFnoreords

3 to bo depositod in tho various cl asce specified. The regulations may

4 require or pnrmit, for particular classos, tho deposit of identif ing

5 material inotCed of copies or phonorecords, the deposit of only one copy

6 or phonoroord where two w ould inormally be required, or a singl-

7 regitration for-a group of related works. This administrative elassi

8 fieation of works has no significanee with respect to othe subject mattcr

9 of copyright or the esclusive rights provided by this title.

10 (-) GoemeNoos AND A urxOAmNs. Thoe RTegitr may also

11 establish, by Pegulation, formnl proceduros for the filing of an applioa

12 tion for su.pplomctary rgistration, to corrcn t ean rror in a copyright

13 registration orto amlify the information give n n arogitration Such

14 application shall be aecompanied by the fee provided by section 708,

15 and- hall clearly identify the registration to be coreceted or amplified.

16 The information contained in a supplementary registration augments

17 but de not sperede that ontained in the earlir regitration.
18 (c) PuP lsnrE BEIuNo: or POEvIoFLT REaSIBTnED WTonK. Rcgis

19 tratieon fo the first pubished edition of n workl previously registered
20 in unpublishoed fnorm may; bo made evetn tho;ugh the wvork as published

21 i sub.. ta..ially the same a.s the un..b..shed vr.ion.

22 §-409. Appli-etiorn for registration

23 ThLe applicatio~rno L py.ht registrcation shal be made on a form

24 presoribed by the Register of Copyrights and 4shall includo:

25 (1) tho name and addiress of the copyright claimant -

26 (2) in the cas Of a work other tha an anonyzmoen or pseudony-

28 authore nd, if o more of the auothors is dead, tho date. of

29 4thoir dethsi

30 (8) if tho work is anonymous or psoudo nymous, the nationality

31 or domicilo of the author r oauthor6;

32 (4) in the case of a workl made for hire, a ostatement to this

33 efeet;

34 (5) if the cpyright laimant i not th author, a brief stant

35 moent of how thc- cla-t- A-nt-obtained own.nrship of the opyrig.ht;

36 (6) the title of the worf, together with n previous or altena-

37 tivc titles under which the wor- can be identified;

38 (7) the year in whioh eroation of the owrk k s comot .d

39 (8)ifiheol rhs be.en 'published tho dnt and nation of its

40 '(fi'at. .. he.to.

41 -O in thueacueu-fe comlpilaticn or derivative wolk, an identi
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1 fication of nnfy pr eXisting work or wrkos thRat it is banod on or

2 inoorportne, and a brief, general stotement of the additional

13 maoi al covorod by th co i n i ac nlai"m by rh oegister r " *d, -

5 which coo nrp arc rcguircd by ection 601 to be manufnatured in

6 the Uritod StatsC, tho nnmcs of thc rsponeo or organbzations

7 who poerformed theo processAo spoificd by sub60ction (c) of 600
8 tion 601 with rcspcct to thnt matcriwl, and the plnaces where thee

9 Aproces wr, or fm anI d

10 (11)\ ny^othr infoArmation regarded by the Register of Copy

11 right nas bering upo n the preparation or identification of th

12 wrok aor- tAho AxiAtne, oAwnrhip, or durntion of the copyright.

13 § A410. RgistratiCn f laimand i nouanCe of ccrtificattc
14 (a') hon, aftor oxamination, tho Registor of Copyrights doteor

15 fmines that, in noordanooe with the provisions of this titlo, the materia

16 de^posited on:stitu.tes opyrih:taible ubj cot mattor and that tho othor

17 l1g and Iformnl ro uirement of this title hanv been met, he shanll reg

18 iStor to a issuo tn o the apf..plicant A na crifinnae Of regis t.rati n

21 and offtivo dto of th rgitration.

22 (b) In any cao in which tho Rogister of Copyrightu determine

23 that, in acoordanco with tho proviions of this titlc, tho matoial de
24 pAsitdA dAes nt. AAnstitut oJyrJightablo A subject mA ter or that the

25 laims im nvalid for any other reason, he -shall roefuse registration and
26 shall notiy tho _AApplic t in wrfing of the ran r A s hi1 n.n .

27 ) TI- a---y jdieia proc:dings .th....... -tifi-1ato of rgistratin. ; ad

28 beforo or within fivo yoears aftr firt publication of th work s,,, hall

29 AcAstitute A fAie evidene of the vsalidity o the opyight and

30 of tho facets stated in the certifiate. Tho ovidntiary v weight to be
31 Ao1rdenn d th W Aet AfiAt +A oOA reg n ais;train mAd thereaftUAe r Ihall Le

32 iti thAo JAiscreAif thf c Aourt.

33 () Tho offoctivo dato of a copyright registrantion is the day on
34 which afn application, deposit, and fo, which arc later determined by

35 te Rgitor of Copyrights or by a court of competent jurisdiotion to

36 be aeoptanble for registration, have all been received in the Copyright

37 Offiee

38 q 111. Registration as pr-reruisite to infringemcnt suit

39 (a) Subjoot to tho prvxisicns of subseotion (b), no action for in

40 fringoment of the copyright in any wr shll hoe inVtitutod untill

41 egistration o th copyight claim has beoo madA in noordano wt
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1 this title. In any easc, howeverr, where the deposit, application, and .fo

2 required for registration have been delivered to the Copyright Office

3 in prcpcor form and registration hae been r.efusd, the applicant i

4 cntitled to institu-te -an -a-ti for infringement if notie thereof, with

5 a copy of th complai nt, is ncrved on the Regis:er of Copyrights. The

6 Register may, at his cptien, beoomee a party to the action with rospect

7 to the issuc of registrability of tho copyright claim by entering his

8 appearanc within sixty days after such scrvice, but his failure toc do

9 so shall not deprive the court of jurisdiction to determino that issuc.
10 (b) In the casO of a work. conninting of sounds, imagOs, or both, the

11 first fixation of which is made simultancously with its transmission,
12 tho copyright ownr maty cithor before or aftor seuch fixation talke

13 plaee, inCtituto an antion for infringement .uner sc:tion 601, fully

14 subject to the remedies provided by sotio;ns 50a through .06, if, in

15 nocordano with r.equirome.nts that tho Rogiotr- of Copyrights shall

16 prncsribe by regulation, the copyright owncr

17 (1) serves notice upon the infringer, not 1OGG than ten or more

18 than thirty days before ouch fixation, identifying thc work and

19 the npeeifie time and source of its first transmission, and declar-

20 ing an intention to secure copyright in the work; and

21 (2) mnko registrntion for tho wrlk within threc months aftcr
22 itn firnt transmision.

23 §412. Registration as prcecquinitc to ccrtain remdices for
24 infringemcnt

25 ay act ..on under thi title, othlr thn an action intitut nd........................

26 section 411 /(b), no award of statutorf damages or of attorney's fees, an

27 provided by scotions 601 and 605, shall be madc for:

28 (1) any infringme nt of copyr;ig-ht in ...n unpublishod worlF

29 commenceed beforo tho effootivo date of its roegiStrntien; or
30 (2) any infringemonet of copyright commceced aftor first ptub

31 lieation of the work and before the effective dnte of its registra

32 tion, unleso ouoh reogistration in mado within therc months afro

33 -its firnt publication.

34 Chaptcr 5. COPYRIGHT INFRINGECMENT AND 1:REMEDI:ES
See.

01. Infringement of copyright
502. Remedies for infringement: Injunctions.
503. eedis f ...ngemen- Io.nding and dl.opition of infrinin6g Br

504. Remedies for infringement: Damages and profits.
05. lemedies for infringement: Costs and attorney's ees.

0it. Limitations on actions.
508. Notiflcation of flling and detCrmiration of actiono.
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1 § ,01. infringmnt of copyright

2 (a) A.yone who , violates any of tho oxleivo rights of thc cf topy

3 right owner as provided by sections 106 through 117, or who imports

4 eopies or phnor..-eeeords into the United Statesi in violertion of soction

5 602, is an infringer of tho copyright.

6 (b) The legal or honofici. l ownor cf an ex.lusivo right under a

7 opyr;ight is ea; ntitled, subjet nn to tho requiremento ctions 205 (d)

8 and 411, to institute an aeotio for any infringoment of that particolar

9 right conmitted whilo he is; the owner of it. The ourt. may rCquire

10 him to serve writter noticc of tho aotion with a copy of tho complaint

11 'pon .any peor.on hovwn, by the records of the Copyright O.ffic or

12 otherwise, to hae or claim an interest in thc copyright, .and shall ro-

13 quiroe that ouch notico be sorved upon any person whoso intoreet is

14 likecly to be acted by a dcision in the cn as. Tho court may r.qr

15 the joindor, and shall permit tho intervention, of any person having

16 or claiming an intorost in the copyright

17 § 502. ; emedies for infringm + t: Injunctions

19 ,'L.:_ .:.1 .:.-- 4 .- . ......;~; ~ . --. i _-.-:'-~ :-I t*.J:a1ri o

18 (a) Any eurAt haing juArisdiction of a civil actien a riing und r

19 this titlo may, subject to the provisions of section 1498 of titlc 28,

20 grant tomporary and final injunctions on such torms as it nay deem

21 reasonanble te prevent or restrain i nfring.ment .f a copyright.

22 (b) Ay such injunction may bo aorvod anywhero in the United

23 StWaes on tho - crson noind it shall ho oporativ t'hroughout thc

27 requested by any other court in which enforcement of tho injunction-i

28 sought, transmit promptly to the other court 4a certified copy of all the

29 papers in the case on file in his offlice.

30 § 503. Remedies for infringement: Impounding and disposition of

31 infringing articles

32 At any time wmhile an action . undr this title is pending, the

33 court may order the impounding, on such torm-s as it may deem rea

34 sonablo, of all copics or phonoreoerds olaimod to havo boen mado or
35 usod in violation of the copyright owner's exclusive rights, and of all

36 plates, molds, matrioc, masters, taps, film negatis, or oth ail

37 by means of wf.ih h c.u oopies or phonore.rords ma.y hb reproduced.

38 h -prt o. a final judgment or dooro, the court m.y orde.r th

39 dctretion or othor roaSonahlo diospoition oef all copics or phono9 A

40 r^cords found to have been made or used i:n violation of the copyright
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1 owner's xeolusive rights, and of all plates, molds, matricco, mastors,

2 tapes, film nogatives, or other artieles by moeans of-w h eueh eopies

3 or phonorecords may be reproduced.

4 § 504. Remedies for infringement: Damages and profits

5 (a) IN Gminz. Except as otherwise provided by this title,-ar

6 infringer of copyright is liable for either:-

7 (1) the copyright owner's actual damages and any additional

s profits of the infringor, as provided by subsection (b); or

9 (2) statutory damages, as provided by subsection (e).

10 (b) ACAL DAMA.Ei AND PROFIT9s. The copyright owner is en--

11 titled to recover th actual damages uffered by him as a result of the

12 infringement and any profits of thc infringer $that r attribuable
13 to the infringemecnt and are not taken into account in computing the

14 atu""al damages. n establishing thc infringer's profits, the copyright
15 owner ip required to prcsent proof only of the infringer's gross revcnue,

16 and the infringer is required to prove his deductible expcnses and the

17 elements of profit attributable to factors other than the cepyrighted

18 werk

19 (e) STATOmnr DA'MAGE6S.

20 (1) Except as provided by clause (2) ef this subsection, the
21 copyright owner may cleet, at any time before final judgment is
22 rendered, to recover, instead of actual damages and profits, an

23 award of statutory damages for- all infringements involved in

24 the aetion, vrlth respect to any one work, for which any one

25 infringer is ;liabl .individually, or-for which any two or more

26 infringers arc liable jointly and sevcrally, in a sum of not less

27 than $250 or , ore than $10,000 as the oou. t .onsiders just. For

28 the purpeoses of thise subseetion, all the parts of a nompilation

29 or derivative work constitute one work.

30 (2) In a case where the copyright owner sustains thc burden

31 of proving, and the court finds, that infringement was committed

32 willfully, the court in its discetion may incr as: the award-4

33 stautory damages to n ..um of not more than $60,000. In a eas

34 vwhere tLhe infringer sustains the burden of proving, andA the ou

35 finds, that he wars not nawaren and had no reason to blieve that his

36 acts constituted an infringement of copyright, the court in its

37 disection may reduce the award of statutory damages to an sum
38 of not less than $100. In a case where an instructor, librariann or
39 arehivist in-a nonprofit educational institution, library, or ar-

40 chives, who infringed by reproducing copyrighted work in
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1 opiS or phonorocords, sustains; thoe burden of proving that he
2 believed and ha.d reasnable gounds for believing that the repro1-

3 dution was n f;ir- use under section 107, the oourt in its diseretion
4 may remit statutory damages in wholc or in part.

5 § 505. Remedies for inf ringement: Costs and attrney's fees
6 In any eivil aotion under this title, the eourt in its diseretion may

7 allonw the reeovery of full eosts by or against any party other than

8 the United States or an offieer thereof. Exept as otherwiseo provided

9 by this title, the court may also award a reasonable attornyo's fee to

10 the prevailing party as part of the oosts.

11 § 506. Criminal offenses

12 (a) CJ .n. L T.N.Tn.n.MET. Any person who infi ;,ges a eopy.

13 right willfully and for purposes of eommercial advantage or private
14 financial gain shall be fined not more than $,00 o ;r impriaoned nota

15 more than one year, orn both, for the firt such offense, and shall be fined

16 not more than $10,000 or imprisofned not mor tan one year-, or both-,

17 for -any subsequent offense.

18 (b) FDA-uD mLI;TNT CorP IcIlG T NOTIc E. Any person who, with fraud-

19 ulent ifntent, plaees on any article a not-iee of copyright or words of
20 the same purport that he Inows to be false, or who, with frauduleont

21 intent, publily distributes or imports for public distributi;on any
22 article bearing suh ntie or words that..e .....n I to be false, shall be

23 fied not more than $2,500.

24 (e) FEAFDuIrLENT REMOVAL OF CoprnlanT NOTIcmE. Any person who,

25 with fraudulent intent, removes or alters any notieo of copyright

26 appearing on a copy of a copyrighted work shall be fined net more

27 than $2,600.

28 (d) FALSE REN.RESNTAfON -Any person who knowingly makes an

29 false representation of a material fact in the application for copyright

30 n;nregistratio; n ;provided for by section 40, or i any written statement

31 filed in conn.. tion with the application, shall be fined not more than

32 A$200.i

33 §507. Limitationations

34 (a) CRIMINAL PROCEuImNos. No criminal proceeding shall be main

as tained under the provisions of this title tunless it is commeneed within

36 three years after the cause of action arose.

37 (b) CrIVL AcTIoNe. NO civil netion shall be maintained under the

38 provisions of this title unless it is commenced within three years after

39 the claim accrued.
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1 § 508. Notification of filinl and determination of actions

2 -(a) Within one month after the filing of any action under'h thi title,
3 the clePrs of the courts of the United States shall snd writton nortifina

4 tion too he Rogister of Copyrights setting forth, is far na is shown

5 by the papers filed in the court, the names and addresscs of the parties

6 and tho titlc, autholr, nnd rgistration numbor of cah workl involved

7 in thc action. If any other copyrightcd work is latcr includodin thc

8 anction by amendment, answer, or other pleading, thc lerlk shall nlso

9 send a notificatifon cnWcrning it to the Rogister within onc month

10 aftr the pleading is filed.

11 (b) Within- on month after any final order or judgment is issued

12 in the case, the lerk of the court shall notify the Register of it,

13 sending him n , py of the order or judgment t nogethr ith the written

14 opinion, if any, of the court.

15 (c) Upon receiving the notifications sprcified in this sention, the

16 Register shall make them a part of the public records of- he Copyright
f17 ffie.

18 hapter -&-MANUFAGTURING REQUIREMENT AND

19 IMPORTATION
see.

601. Mannactunrc, impCrtnation, and public distribution of crtain copics.
602. Infri4nging impertation of copics or phonor-cords.
608. Impertation prohibitiono: Enforeemont and dinposition of xcluded artles.

20 § 601. Manufacture, importation, and public distribution of cer

21 tain- opies
22 (a) Exeept as provided by subsection (b), the importation into or

23 public distribution in the United States of copies of n workl coneisting

24 preponderantly of nondramatic literary material that is in the Englishl

25 language and is protected under tlhis title is prohibited unleoss the
26 portions consisting of such mnatrial lhave been manufactureod in the

27 1United States or Canada.

28 (b) The provisions of subsection (a) do not napply:

29 (1) where, on the date when importntion is sought or public

30 distr4ibution in the U nited States is made, the author of any sub-

31 stantial part of suchl materinal is neither a national nor n domicil

32 iary of the United States or, if he is national of the United

33 States, has been domiciled outside of the United States for a

34 continuous period of at least ons year immediately preceding that
35 date; in th s of nt c a workl made for hire, thc exemption provided

36 by this elause doesn not apply unless a substantial part of the work

37 was prepareld for an emplooyer or other person wvho is not a na
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1 tio -^al or domiciliary of the United States or a domesti-c corpora

2 tion or enterpriso;
3 (-2) where the Burcaun of Customs is preseonted with an import
4 statemen.t issued under thc seal of the Copyright Office, in which

5 ease a total of no more than two thousand copies of any one suho

6 work shall be allowed entry; the import statement shall be issued.

7 upon request to the copyright owner or- to a person design;ted by

8 him at th time of reogistration for the work under scetion 108

9 or at any time thereafter;
10 (3) where importation is sought under tho authorityf or for the

11 use, other than in sc hools, of the government of the United States

12 or of any Stateo or politicaSl subdivision of a State;

13 (1) whore importation, for uso and not for sale, is sought:
14 (A) by any person with respect to no more than one copy

15 of any one work at any onc time;

16 (B) by any prson arriving from abroad, w:ith rnspect to

17 opieos forming part of his personal baggage; or

18 (C) by an organization operated for scholarly, eduea
19 tional, or religious purposes and not for private gain, with
20 respeot to copies intended to form a part of its library;

21 (5) where the copies arc reproduced in raised characters for
22 the use of the blind;

23 (6) where, in add.ition to copies imported under clauses (3)

24 and (1) of this subsection, no more than two thousand copies of

25 any one su.h work, whi. h havo not boon manu f acturoed in the

26 United States or Canada, are publicly distributed in the United
27 -States.

28 (e) The requirement of this section that cepies be manufactu.red in

29 th United States or Canada is satisfied if:

30 (1) in the ease where the copies are printed directly from type
31 that has been set, or directly from plates made from such typo,
32 the setting of the type and the making of the plates have been
33 performed in the United States or- Canada; or
34 (2) in the ase where tho making of platoes by a lithographic
35 or photoengraving process is a final or intermedia e step preceding
36 the printing of the copies, the making of the plates has been per

37 formed in the United States or Canada: and
38 (8) in any cathe printing or oth r ef producing

39 multiple copies and any binding of the copies have been performed
40 in the 1ited Sttes or Canada.
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1 (d) Importation or public distribution of copic6 in violation of

2 this section does not invalidatc protction for a work under this title.

.3 However, in any c ivil actienoreriminal . proeeding for inf;ringement

4 of the exclu.sivo rights to reproduce and distribute copies of the. workl.

5 the infringer has a complete defensce with respeot to all of th non.

6 d...rnain l;itrar- mtn.+ril eompriseod ;in the worl and any other p.rtS

7 of the work in which the exellusive rights to reproduce and distribute

8 c are ̂ ^red by the same person who owns such xclu..sive rights

9 in the nondramatic literary material, if he proves:

10 (1) that eopies of the work have been imported into or publicly

11 distributed in the United States in violation of this section by o r

12 with the authorit of the ower o sue.. 1ex..lusive right s; and

13 (2) that the infring;ing copics wereo manufacturd in the IUnited

14 Stvates or Canada in accordanle with the provisions of subscotion

15 (e); and

16 (3) that the infringement was commenced before the effCective

17 date of registration for an authorized edition of the work, the

18 copies of which have been manufactured in the United States or
19 (;nnnad in ac;ordance with the provisions of subsection (c)-

20 (e) In any action for infringement of the exclusive rights to repro

21 duee and distributC copies of a work containing material required by

22 this section to be manufactured in the United States or Canada, the

23 opyright owner shal^l set forth in the ,mplaint the names of thc per1

24 eons or organizations w.ho performed the processes specified by subsec

25 tion (c) with respect to that material, and the plae1s where those

26 processes were perfonmned.

27 § 602. Infringing importation of copies or phonorccords

28 .(a) Importntion into the United Stnates, without the authority of

29 the owner of eopyright under this title, of eopies ro phonoreords ofA
30 a work that havoe been acquired abroad is nn infringement of the

31 eclusive ight to di;stribute eopies or phonorecords under section 106,

32 actionable under section 601. This subsection does not napply to:

33 (1) importation of copies or phonor.eords under the authority

34 or for the Use of the government of the United States or of anFy

35 State or political subdivision of a Statce but not incltding-ee pic

36 or phonoroeords fer use in schools, or copies of any audiovis4nl

37 work imported for purposeso other than arhival use;
38 (2) importation, for the private use of the importer and not

39 for distribution, by any person with respect to no more than one

40 copy or phono-re-ord of any one work at any one time, or by nany
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1 .pesn arrivi~ng from. abroad with respoct to copics or phnon

2 reeords feorming part of his personal baggage; or

3 (3) importation by eor for an organization operat ed for sehol-

4 anrly, edueational, or religious purposes and not for private gain

5 with respeot to no mono thatn one opy of an audiovisual work

6 solely for its archival purposos, and no morc than fivo copies or

7 phonoreords of any other work for its library londing ar .nrhivanl
8 .purpoe

9 (b) In a ecas where thoe making of the espies or phonorcords would:
10 haveo constitted an inf;ringment of cnpyright if this tito had beoe n

11 applicable, their importntion is prohibited. In a case whero the copies

12 or- phonorecords were lawfully made, the Bureau of Customs has no

13 authority to prevent their importation unless thl provisions of section

14 601 aro applicable. In either case, thc Secretary bf the Treasury i.
15 authorized to prsrib, by rgulation, a procedsur- under which any

16 person olaiming an interest in tho copyright in a particular work may,

17 upon payment of a specified fee, be entitled to notification by the

18 -Burau of thc importeatin of arti:cls that appear to tb copica or phono-

19 records of the work.

20 § 603. Importation prohibitions: Enfolreemenmt ;and disposition of

21 excluded artieles

22 (a) The Secretary of the Troasiury and tho rostmastcr (Genoral shall

23 oseparatcly or jointly makc regla tions for tho cefoncrment of tho pro

24 visions of this titlc prohibiting importation.

25 Cb) Theseo rgulation may roquire, as a condition for the exclusion

26 of articles under sction 602:

27 (1) that the person seeking exclusion obtain a court ordor en

28 joining importation of the articlcs; or

29 (2) that ho fnurn;ish proof, of a speifid naturno and in nnnaord

30 anee with prCescribed procedures, that thc copyright in which he

31 elaims an ifnterest is valid and that thc importation would violate

32 the prohibition in section 602; he may also be required to post a

33 surety bond feor any injury that may rcsult if thc detention or

34 exclusion of the articles proves to be unjustified.

35 (o) Artiolos imported in violation of the importation prohibitions

36 of this titlc arc subjoct to seizurc and forfeiturC in tho same manner as

37 property impoitod in violation of th cusgtofmas revenue laws. For

38 feited articles shall be destroyed as directed by thc ScCretary of the

39 Teasury or tho court, as the aso may bt o however, tho artioles may bt
40 roturnod to the ecintry of export whenovor it is shown to tho satisfac
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1 tion of the Scretary of the Treasury that the importer .hd no r- nson

2 able groundS for believing that hi;s ct Sconstituted a violation of I..

3 Chapter 7. COPYRIGHT OFFICEFx-
See
701. The Copyright Offlee: Ceneral responsibiities and organization.
702. Copyright Offiee regulatione.
708. Effective date of actiene in Copyright Offlce.
704. Retention and disposition of articles deposited in Copyright Offlec.
705. Copyright Offlee, reedas: Preparation, mn.teance, public inopection, and

eeching.b
700. Cpies of Cpyright Offie records.
707. Cepyright Offlce forms and publications.
708. Cepyright Office fees.

4 § 701. The Copyright Office: General rcsponsibilities and orga-

5 nization

6 (a) All administrative functions and d1ties u.nder this title, ;n v

7 oept as otherwise specified, abre the rcsponsibility of the Register of

8 Copyrights as director of the Copyright Offiee in the Library of

9 Congress. The Register of Copyrights, together with the suborldi

10 ate officers and employees of the Copyright OffiFe, shall be appointed

11 by the Librarian of Congress, and shall act under his general di

12 retion and supervision.

13 (b) The Register cf Cop yrights shall nadopt n seal to b used on

14 and after Ja ary , 197, to authenticate all ,ertified d.ocuments

15 issued bqy the Copyright Offic .

16 (e) The Regist; r of Copyrig hts shall make an annual report to

17 the Librarin of Congress of the work and aeoomplishments of the

18 :Copyright Office during the previous fiseal year. Th annual report

19 of the Register of Copyrights shall be published separately and as

20 a part of the annual report of the Librarian of Congress.

21 702. Copyright Offe regulations

22 The Re4gstcr of Copyrights is authorized to establish r egulation

23 not inconsistent with law for the administration of the functions and

24 ties made his responsibility under this title. All regulatis .......et

25 lished by^ the Register under this title are subject to the approval of
26 the Librarian of Congresa.

27 § 703. Effective date of actieons in Copyright Offlce

28 In any- asen in -hich time limits are prescribed under this title

29 f-r the performanee of an action in the Copy.right Offie, and in

30 which th. last day of the pr.escribed period falls on a Saturday, Sun-

31 day, holiday or other non business lay within th; e Distri n l of Co-

32 lumbial or the Federal Government, the action may be taken on the

33 ~ext sucee.ding business day, and is effective as of the date whhen tho

34 period e- pired.
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1 § 704. Retention and disposition of articles deposited in Copyrigiht

2 Offee

3 (a) Upon their deposit in the Copyright Office under setions. 407

4 and 408, all eopies, phonorecords, and identifying material, inoluding

5 those deposited in connecetion with laims that have been refused

6 registration, are the property of the United States Government.

7 (b) In the case of published works, all pies, copic, phonrerds, an

8 identifying material deposited are available to the Library of Co

9 gress for its colletions, or for exchange or transfer to any other

10 library. In the case of unpublished works, the Librar-y is entitled to

11 -selcot any deposits for its collections.

12 (e) Deposits not selected by the Librar under subsection (b), or

13 identifying portions or reproductions of them, shall be retained under

16 tad desirable by the Register of Copyrights and the Librarin.n of

17 Congpiess. After that period it is within tihe joint discetion -l-,e-

18 Registe and the Librarian to order their destruction or other diposi

19 tion; but, in t, ease of unpublished o...rks, no deposit shall b do

20 stroyed or otherwise disposed of during its term of copy right.

21 (d) The depositor of copies, phonorecords, or identifying material

22 ndor soeetion 4108, or the copyright owner ofm record, mafy request

23 retention, .nder the ntol of the Copyright Office f one or more

24 of such articles for the full term of copnright in the work.lr The Registcr

25 of Copyrights shall prescribe, by regulation, the conditions under

26 whih suphn requests are to be made and granted, and shall fix the

27 foe to be charged under section 708(12) if the request is granted.

28 § 705. Copyright Office records: Preparation, maintenance, public

29 inspection, and searching
30 (a) The Register of Copyrights shall provide and keep in the Copy

31 right Offire recorde of all deposits, registrations, recordations, nnd

32 other actions talken under this title, and shall prepare indexes of all

33 Scoh erds.

34 (b) Sueh records annd indexes, as well as the artiles deposited in

35 onnection with completed copyrighlt registrations and retained under

36 the eontrel of the Copyright Office, shall be open to public inspection.

37 (c) Upn-roequest and payment of the fee speeified by seetion-708,

38 4hle pvyighPffiee-sUolftk ererhefits-pubic-reeerdsindexes,

39 -an4pit&-AshI 4-urnih--repswt te inftformation-they-dils-
40 -clor.er i reepet-teps i4ns et, k esits 3 -rgistrtie m'n- or reerded

41 doemnents.
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1 § 706. Copics of Copyright OffleI reeords

2 (/) Copies may be made of any publie reeords or indexes of the

4 copies of any public reeords or indexes may be furnished upon request

5 and payment of the fees specified ectio;n 708.

6 (b) Copies or reproduetions of deposited articles retained under

7 the control of the Copyright Offiec shall be authorized or furnished

8 ,,.,only undrth,,, onditions speified by th Copyright Offie; rogulations.

9 § 707. Copyright Office forms and publications

10 (a) CATALOO Or COPYIaIrmIT ENTiTuis. The Register of Copyrights

11 shall eompile and publish at periodic intervals oat ,log of all o py-

12 right reogistrations. Thes eatalogs shall beA divided into parts in

13 aeeordance with the various elasses of works, and the Register has

14 discretion to determine on the basis of praetieability and uasefulnes,
,.;.l\t +;o r p1* .... .n +.l .... ;, 1.^ A'. ,;A~A A ~.1,. A1 .+. A.oA.

15 -the form and frequency of publication of each particular part

16 (b) O t P..i es. . .Th e Register shall furnish, ee ..........

17 charge upoonrequest, application forms for eopyright registration and

18 geaeral informational material in conneetion with the funetions of the

19 Copyright Offiee. He also has authority to publish oempilations of

20 information, bibliographies, and other material he considers to be

21 of value to the public.

22 (o) DISTmREBlIO OF PLIAnTON6s. All publieations of the Copy

23 right Office shall be furnished to depository libraries as specified under

24 section 1906 of title 44, United State Code, and, aside from those fhr

25 nished free of eharge, shall be offered for sale to the public at priees

26 based on the cost of reproduetion and distribution.

27 § 708. Copyright Offlce fees

28 (a) The following fees shall be paid to the Register of Copyrights:

29 41) for the registration of a copyright claim or a supplementary.

30 registration under section 408, including the issuanee of a eortifi

31 cate of registration, $8;

32 (2) for the rogistration of n lainm o renewal of a subs.istin.

33 copyright in its first term under section 304(a), including the

34 issuance of a certificate of registration, $4;

35 43) for the issualne of a receipt for a deposit under section-

36 407$ -o
37 (4) for the recordation, as provided by section 205, of a transfer

38 o:prhipo-other f ..do u'l^lt ofi-patgeS--leS

39 coroering no mor than one title, $5 p o r e.ch ge r an

40 for ec"h titl e-vr one. 50 ernts addi;tional
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1 (5) for tho filing, undeor seetion 115 (b), of a notice of intentin

2 to makle phonoro-ords1 $3 ;.

3 (6) for the r aounder secrtion 302(e), of a statement

4 revealing the identity of an author of an anonymous or peou

5 dony mous work, or fori tho r Cor dation, un der setion 302 (d), of a

6 statement relating to tho death of an author, $5 for at doeument of

7 six pager or less, oovering no more than one title; for oeah page

8 ovr ix and for eaeh title ov,, one, 0 eent additional;

9 (7) for the issuanee, under sectiorn 601, of an import state

10 ment, $3;t

11 (8) for the issuane:, under seetion 706, of an additional eortifi

12 cate of rogistration, $2;

13 (9) for theo issuane, under section 116, of a certificat for the-

14 r ocpordation of a phonorceord player, 50 cents;

15 (10) for the issuance of any other eortificatien, $3; the Register

16 of Copyrights has discretion, on tho basis of their eost, to fix the

17 ees for preparing opines of Copyright Offieo reeords, whether

18 they are to be certified or not;

19 (11) for tho makling and reporting of a searoh as provided by

20 secti-on 705, and for any related serviees, $5 for eAuch hour or frac

21 tion of an h-!our consum:ed;

22 (12) for any other special services requiring a substantial

23 amount of timo or exponse, such fees as the Register of Copyrights

24 may fix on the basis of the eost of providing the servie.

25 (b) The fees prescribed by or under this section are applicable to

32

26 tho United -States Govo(r\~nmntand ay o its agenoies, employcs, or-

827 . C mpfiio here, but thn Rf gismt c ..ryf tsr Crz C opf: righ tribunal h

29 ,c lativeyc emall a rmounts31 801. opyright Royalty Tribunal; Eatablishmtet and pupopeo.

32 (a) There is hereby eceated in the Library of Congress a Copyright

33 Royalty Tribunal.ft

34 (b) Subject to the provisions of this chapter, the purpose of the
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1 -Tribunal shall be: (1) to make determinations concerning the adjust-

2 ment of the copyright royalty rates specified by setions 111, 114, 115,

3 and 116 so as to assure that such rateos continue to be reasonable; and

4 (2) to determine in certain circumstances the distribution of the roy

5 alty fees deposited with the Register of Cop rights under sections 111,

6 4 rand 116.

7 § 802. Pctitions for thce adjustment of royalty rates

8 During a.le.nda year 1978, and in each subsequent fifth calendar

9 "re n ,r - ........., .................. ,,1 ,1r .h.n.. ..... n.nn...9 year, any ow e a copyrighted work whose royalty rates

10 are initially specifie;d by seltion1 s 111, and 114, or the duly authorized

11 agent of such owneor or user, may file a petition with the Register of

12 Copyrights declaring that the petitioner requests an adjustment of

13 the statutory royalty rate, or a rate previously established by the Tri

14 bunal. During calendar year 1980, nd in each subsequent fifth calen

15 dar year, any owner or user of a copyrighted workl whose roy alty rates

16 ar initially specified by sections 115 and 116, or the duly authorized

17 agent of such owner or user, may file a petition with the Register of

18 Copyrights declaring that the petitioner requests an adjustment of

19 the statutory ro.yalty rate, or a rate previously established by the Ti-

20 bunal. The Register shall malr a determination as to whether thep

21 pliant has a significant interst in the royalty rate in hich an ad

22 justment is requested. If the Register determines that the peotitioner has

23 a significant interest, he shall cause notice of his decision to be pub

24 lished inthe Federal Register.

25 § 808. Membership of the Tribunal

26 (a) Upon determining that a petitioner for adjustment of a royalty

27 rate has a significant interest or upon certifying the existence of a

28 controversy conerening thc distribution of royalty fees deposited pur

33 appropriate to all parties of interest. Any such pafty within twenty
34 days from the datn scaid ommunicatioy is sont mn submit to th-

35 Regitetr written objections to any or all of the proposed names. If no

36 s h objction re remcived, or if tho Rgicster dtecrminse that anid

S. t361 -- 5

37 Hith su^ in amay b

38 -3-- es--u- t; he.

S. 1361 -- 5
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1 Register determines that the objetions to the designantion of one or
2 more of the proposed individuals are owell founded, the Register shall
3 request the Americnn Arbitrnation Association or Any similar succecssor

4 organization to propose the necessary number of substitute individuals.
5 Upon receiving such additional ,ames the Register shall eoo,,itute

6 the panel. The Register shall designate one member of thce panl as

7 Chnirman.

8 (b) If nny member of a panel becomes unable to perfor his duties,
9 the Register, after consultantion with the parties, may provide for the

10 seloetion of a SUCceSOr in the mannoer proesribed in subsection (a).

11 Q.1. Procedures. of thc Tribunal

12 (a) The Tribuna. l hnll fix n time nd place for its pro;eedings a.nd

13 shall cause notice to be given to the panrties.

14 (b) Any organization or porson entitled to participate in the pro

15 oeedings may nppear .dirctly or be reprCesented by pounsel.
16 (c) Exc-pt as oth;erwiso provided by law, the Tribunal .shll doter

17 mine its owrn proeodure. For the purpose of carrying out the provisions
18 of this chapter, the Tribunal may hold hearings, administr oaths,

19 and require, by subpoena or o therwise, the nttendanoe and testimony

20 -of witnesscs and the production of documfents.
21 -(dE) Every final decisi.on of the Tribunal shall be in writingm nd
22 shall state the reasons therefor.

23 § 805. Compensation of members of the Tribunal; expenses of the
24 T:ibunA1

25 -(a) In proeeedings for the distribution of royalty fees, the ecmpne
26 cation of memberis of the Tribfunal and other expenses of the Tribunnl
27 shall be dedut ed rier t the distjribution of the funds.

28 (b) In proceedings for the adjustmcent of royalty rates, there i

29 hereby anuthorized to be appiropriated such sums as may be necessary.

.30 (c)\ The Library of Congr.ess is auth.orizedl to furnis fac;l;ities; and

31 incidental service to the Tribunal.

32 (d\) The Tr;ibunal is authorized to procure tempor..ry and inter-

33 mittnt seriees to the same extent as is uthorized by section 3109 of
34 title 5, United States Code.
35 § 806. Reprts to the Congrs
36 The Tribunal immediately upon m;aking a final dete,,r;mii; in

37 any procoding for adjust.me.nt o n ast..tutory royalty shall transmit

38 its decision, together . ith the reasons the refor, to the SCeetar.y of the
39 Senate and the Glerk of the House of Representatives for reference
40 to the Judiciary Commfittees of the Senate and the House of
41 Rereesetatkes-
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1 §807. Effcetive date of royalty adjustment
2 (a) Prior to tho expiration of tho first period of ninoty oalondar

3 days of oentinuus sosion of the Congre, follwing the transmittal

4 of tho report bpooificd in soetion 806, zither Housc of tho Congroes may

5 adopt a rcsolutior. stating in Eubstantce that th Ieousv does not favor

6 -he recommended royalty adjustmet, and such adjutmont, therfore,
7 all not become efocetivo.

8 (b) Forl the purposes of subsection, (a.) of thins Vction n

9 r\. a(1) Coteinuitn of cesTion hnall bo onsidnrd ac broiton only b

10 an adjor mnt A - hA Aof te Agress Sine dAie, and

1(2) In the eomputation ofe the ninety day period there shll be

12 eld the datnysr26 o'n which oither House is not ipn scsion hbcAuse
13 of an adjournment of moro than threc days to a day ocrtain.
14 (o) In tho etabser.e of the pasoage of suich a reseolution by zither

1 House ..during aid ninety day period, the fin de termination by the

16 Tribunal of a petition for adjuvtmont shall take offoct on tho first day

17 following ninoty calondar days aftcr th oxpiration of thc poriod spoei
18 fled by subseetion (a).

19 (d) Tho Rogistor of Copyrights shall give notico of stuch offectivo

20 dato by publication in tho Federal Rogistor not less than sixty days
21 befor ,.: id dateo.

22 § 80. Effective date of royalty distribuition

23 A final dtrmirnat;o; of A to Tribunl concer-;ning the distribution

24 of royalty fois dopocited with the Registe r of CopyrightOs pumrunt to

25 seotions 111, 114 and 116 shall become offeCtivo thirty days followffng

26 such determination unles prior to that timo anf application has boon

27 Ffilers o.zn s n m r t the dtermAn-a

28 tion, and notice of such applieation has been served upon the R egister

29 of Copyrighte. Tho Register upon tho cxpiratien of thirty days shall

30 Adeh royalty fos not sub jo t to any application:_ filod _pur
31 zuant to section 80D.
32 - 809. j:udicial rvicw

33 In any of tho folleoing oases tho United States District Court for

34 the Disetrit of Columbia may makle an order vacating, modifying or

35 correcting a final determination of tho Tribunal ooneoerning the diotri

36 bution of royalty fowo

37 (a) Whoro the dotermination was procured by oorruption, fraud,

38 or undue means.

39 (b) Where throe was ovident partiality or eorruption in any menm

40 br th pn
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1 (c) Whnero any membor of the panel wag yuilty of any miscondu;t

2 by whieh the rights of any party have been prejudiced.

3 rTnN6ITIONAL AND eOPBlrmENT!AY YnYTROTISIOL

4 Sno. 10. This title bocomes effective on January 1 1175, exeopt as

5 otherwice providoed by setieons 111(o) and 801(b) of titlo 17 as

6 aondeft d by this title.
7 SEO. 103. This titlo ds not provide oopyright prot.otion for any-

S work- tha Rn .\ ;t g ore. ;n An t -n;l dnmai- 4n Tnbo .rrna- 1 1-975. Thrp

9 eRolutive rights, as provided by soction 106 of title 1 as amondod

10 1by this titlcn, to ro nrde a wrk in phonor;c aln nd to distr i;nbu-te

11 phonoreeords of tho worl, do not xtoend to any nondramatio musical

12 work ,;1pyri1 ght before J.-uly 1, 190 -9.:

13 Seo. 101. All prol amnti ons isred by the PrCesident u.nde. r .setions

14 1(e) ofr (b) of title 17 as it .xis.ted on eoember 31,1, 197, .or undei

15 previous copyright Statutes of the United States shall oontinue in

16 fore u1-ntil terminated, suspended, or revised by tho President.

17 Sno. 105. i(a) (1) Sction- 50 of titlo 11, United Sttes Cede, 1Sup-

18 plement IV, is amended to rad A fFllow:

20 "The Public Printer l hall sll, under regulation, of th Joint C nOM

21 mittoo on Printing to perseon who may apply, additional or duplicate

22 stereotype or electrotypo plates from which a Govcrnmont publieatioe

23 is prited, at a price not to e; eed the co.t o.f cmpoesition, the metal

24 and mak-ing to the Government, plus 10 per oentum, and the full

25 amount of tho priee shall be paid whe the ordor is filed."

26 (2) The item relating to cotieon 505 in the sectional analysis at the

27 beginning of chapter 5 of titlc 11, United States Code, is amended to

28 read as follows:
"605. galc of duepliate plates."

29 (b) Se tion9 A11 f titAe 14, United Stats 'Code, isr amen-d ed nt rnA

30 AA follIwei

31 "§ 2113. Limitation on liability

32 "AWheon lotter- and others intellectual productions (eclusive of

33 patented matrikl, published works under copyright protcetifon, and

34 unpublished works for which copyrigt rlegistration has been made)

35 come into the custody or possossion of tho Administrator of Gororal

36 Servicep, the United States or its agent arc not Iable forV infr i n

37 ment of copyright or analogous rights arising out of ueo of the

38 materials for display, inspection, roeseroh, r 0production, or othei
A39 pii*paees2?
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1 (e) In seetie: 14198(b) of title 28 ef the United States Code, tho

2 phrase "section 101(b) of title 17" is amended to read "Section 501(o)

3 of title 17".

4 (d) Section 513(a) (4) of the Internal Revenue Code of 1951, a

5 amended, is amended by striking out "(other than by rnason of see

6 tie1 2 or 6 thercof) ".

7 (eo) Setion 1152 (a) ef title 30 of the United States Ceodc i

8 amended by striking out clause (5).

9 (f) In section 6 of the Standard Referoene Data Act (section

10 290(e) of title 15 of the United States Code, Supplement IV), sub

11 section (a) i;o amnded to delete the referonce to "seti-o-n 8" and- to

12 substitute therefor the phrase "'cetion 105".

13 'ISe. 106. In any ease where, befre January 1,- 19 75_, a peon ha

14 lavfully made paFtn of i:neruments senring to reproduen meehani

15 cally a copyrighted work unde-r thoe oompulcry licens previsien ef

16 ;oetion l(o) ofo title 17 as it existed on December 31, 1r71, he ma1j

17 ontinue to maI. e and distribute such parts embodying the Same m.

18 ehanieal reproduetion ,ithout ebtaining a new eeompulsoy li

19 under the ter of osoetioen 115 of title 17 as amended by this titleo

20 However, suh parto made eon or after Januarly 1, 1075, eonstitute

21 phonorecorde and are otherwise subject to the provisions of said

22 seetion 115.

23 Sne. 107. In the ease ef any were k in whih an ad interim cepyright

24 is subsisting or is eapable of being surd on Deoember 31, 1974,

25 under section 2 ef titloe 17 as it existed on that date, epyFright pro

26 toetion is hereby extended to endure for the term or terms provided

27 by section 301 of title 17 as ameonded by this title.

28 Sue. 108. The netice prevision oef setinens 101 through 403 of title

29 17 as amended by this title apply to all copies or phonorecords publicly

37 ditributod on or aftor January 1, 1975. Howevr, in t cas of a mmn ork

31 pubished before Janall ry 1, 175, compliance with the no ati e provi

32 cions of title 17 oithor as it existed on December 31, 1974, or as amended

33 by this title, is adequate with reepect to opies publicly distributed

34 after December 31, 1971.

35 Sne. 10. The r-egistration of claims to copyright for which the

36 required deposit, application, and fee were received in the Copyright

37 Offic-before January 1, 1975, and the recordation of assignments of

38 eopyright or other instruments received in the Gepyright Office before

39 January 1, 1975, shall be made in accordance with title 17 as it existod

40 on December 31, 1971.
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1 So. 110. The demnd and n penalty provisions .of sotion 11 of title

2 17 aS it exiteod on Doeomber 31, 1v71, apply to an vy or in which copy
3 right has behon seoured by publiatio;n with noti;e of copyright on .r

4 before that date, but any deposit and registratien made after that date

5 in response to a demand under that setioen shall be made in accordance

6 with the provisions of title 17 at amonded by this title;

7 SO. 111. All causos ef action that arose undr title 17 before Jan-

8 .ary 1, 1975, shall be governed by title 17 as it existed when the cauGe Ef

9 a°tien.....s.

11 declared uneonsititutional, the validity eof the remaindr of the title

12 io not nffootod.

14

13 TITLE II NATIONAL COMMISSION ON NEW TEACHNO

15 ESTABLI5IIMlrENT AND PBO6E Or COMMI5SnIOŽ

16 Sine. 201. (a) There is hereby created in the Library f Congress a

17 Nationnl Commiosion on New Toehnological Uses of Copyrighted

18 Worlks (hereafter alled the Commi;ssion).

19 (b) The purpos of the Commission is to studfy nnd ;ompil. dat on:

20 (1) thce reproduectio and use of copyrighted worlks of author

21 ship

22 (A) in conjunction with automatio syosems capable of ster

23 ing, procesing, retrie;ving, and transferring information, and

24 (B) by various fo rm of machine reproduotion, not inelud

25 ing reproduction by or at the request of instructors for ue

26 in faee to fnce teaching activities; and

27 (2) the cra;tion of now works by the applination or intervention

28 of suoh automatic systm O or machine reproduc&tion.

29 (e) The Commissie7n shall make reormmndations as to suee

30 han.ges in copyright la"w or proedures that may be n cossary to

31 asure f.or such purpos-es acess to opyrightod .orl , and to -prvyido

32 roeognition of the rights of copFyright ownerm.

33 nn4unsnw or T cenuIssION

34 SEC, 202. (a) The C1mmission ohall be composed of +thitoeen voting

35 memfbers, appointed aS follows:

36 (1) Foulr members, t o b appointed by the Proesident, seleted

37 from.n author2s and other eopyright ownres;

38 (2) Four members, to be n;ppointed by the President, .seleted

39 from users of copyrigh works

40 (13) Four nongovernmental meomberes to- be appointed by the

41 Preosiden, selected from the public genernlly;
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1 (4) Th Librarian of Cono gres.

2 (b) The Prosideont shall nappoint a Chanirman, nd n VTic Chnir

3 man who Shall act ns Chnirman in the nabsono or disnbility of the

4 Chairman rl in the ovent of n vacncfy in that office, from amon

5 th four.. mombors e.td from the publi r generally, s provided; by

6 elaus (n ) o fX subsctio/ (a), . The Rogistr of Copyrights shAn l s

7 x officio as a nonvoting member of thA Commission.

8 (o) Sovon voting members of thc Commissior. shall constituto a

9 quoreum.

10 (d) Any vananney in the Commission shall not affet its porwers nnd

11 Rhanll e fillad in the same manner an the original appointment wne

12 madr.

13 cO.l2rE n s.L ON;or rE 2BIEse or 0MO1fISIONr

14 .Sc. 203. ,() MAember of the Commiesion, other than officers er

15 employees of tho Federal Govoernment, shall roeoive compennsation at

16 the rate of $100 per day while engagod in the actual prform,,nep

17 of Commission dutics, plus reimbursement for travol, stubsisteno, and

18 ether neceosary xpenseo in connection with euch dutieos

19 (b) Anv members of the Commission who nre offieers or employ

20 coo of tho Fodoral Govermnont shall serve on the Commission with

21 out eompensation, but such members shall be reimibursod for travoel

22 subSistnAcO, AnAd ^othen nfecessary oxpens, n nncio At tAh per-

23 form'anoo of their duties.

24

25 SeE. 201. (a) To assist in its studies, the Commission may appoint

26 a staff which shall be nan administrative paft of the Library of

27 CongrOes. The st.ff shall beo headd by an Executive Director, who

28 shall be rOsponsIible to the Commission for the Administrantion of the

29 duties ontruated to the stnff.

30 (b) The Commicin m ..y procuroe temporary and intermittent

31 services to the samoe extet as is authorized by scetion ; 109 of title

32 6, United States Code, but at rtoes not to exeed $100 per dnay.

33 icNureNs oE r TOF COwElMT55ION

34 Sts. 205. Theroe are hvreby a.ut-orized to be appropriatd- such sums
35 as may be neessary t.o cnrr.y out. the provision; of this title.

36 IREOnTS

37 SI3. 2906. (a) Within one yoar after the first moeting of the Comi

38 mision it shall submit to theo Prsoident and the Congress a prnliminnary

39 report on its nctivitiec.

40 (b) Within three years after the enactment of this Act the Com
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1 mispion sh6al submit to the Prsoident and the Congroes a final repcrt

2 on ito study and investigation- which shall inolude its rcccmmcdea

3 icead suh propals for legislatin and dminitrai aeticn as

4 may bc neessary to arr-y ut its recomme on.

5 (o) In additicn to the preliminary report and final report requiroe

6 by this seetion, the Commission may publish sauch interim repcrts as

7 it may determine including but not limited to consultant's reports,

8 tranesipts of tostimenysominar reports, and other Commi-sion

9 fltIng6.
10 roWRnS OF THE conMsexON

11 SO. 207. (a) The Commicsion or, with the authorization of tho

12 Commissien, an y thc or mor o et mmbors, may, for the purpose ef

13 ePrrying out the provisions of this titlc, hold hoarings, -administ

14 oaths, and require, by subpoena or otherwiso, the attendanoe and testi
15 mn.y cf wit;ne sos nFd thc p.rodu.ctien of documentary material.

16 (b) With tho consent of tho Commission, any ofts momborc may

17 hold any moetings, seminar3, or confirencos coniderd nappropriato

18 o provide n forum for dise'aussin of the problems w;ith whi h it is

19 sal-Ug.

20 ERmnrATm0T-nr

21 Sn. -20. On the si;xt;eth day after the date of the submission of its
22 final roport, tho Commission shall torminate and All offies and

23 m.ployment under it shall expire.

24 TITLE III PROT-ECTITN OFb ORNAI'ENTAL TESIGNS"-
25 OF USErFULT ARTIC LES

26 . ESaI r5 rnorrcmmn

0o (b) For the purpose, of this title

31 (1) A "ulseoful artilo" is an ar.ti.lo whio in normal use has nn in
32 trin;i u;tilitarin function that is not moroly to per+ray thr appcaran e
33 of th artil or to convey information. Ar. articlc which normally is
34 a part of a useoful artilc shall hb deemed to b a usoi.. l 1 ntiol.
35 (2) The "design of a useful artiolo", horcinafter referred to ae a

36 "design", consists of those aspects er elements of the article, including
37 its twoe dimnsional or throc dimonosionael featuros of shapeo and cur

38 face, whi; h mako up the appoarnc-^ of thc artislc.

39 (3) A dOsign is "ornamcrtal" if it is i:ntended to malrc thc nrtiso
40 ttctivc or distinct in apporano.
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1 (1) A design is "original" if it is the indopendent ceration of an

2 author who did not co it from another souer.

3 DEIONS NOT sunsnr TO rOTETnON

4 SXn. 302. Protcetion utnder this title shall nt be available for n

5 design that is--

6 (a) not original!

7 (b) staple or e onmmonplac, such as a standard geometrie figure,

8 familiar symbol, emblem, or motif, or other shape, pattcrn, or

9 oonfiguration which has bocomo common, prevalent, or ordinary;

10 (o) different from an design exluded by subparagraph (b)

11 above only in insignificant details or in elements whioh aro varev

12 ante ommenly used in the rolevant tradeos; or

13 (d) dictated solely by a utilitarian function of the artiolo that

14 ambodis it;'

15 (e) oomposed of three dimonsional featuros of shapo and cur

16 faso with rospeot to men's, womn's, and ehildrcn's napparol, in

17 eluding undoergarmnts a-nd uterwCar.

18 .DVISIONS, .A-AlTIONS, A-- m.Rl.:NEMENTB

19 SCc. 303. Protection for a design under this titlo shall be available

20 notwithstanding the onploymn..t in tho d.esign of subjeet mattr ,,

21 cluded from protection under section 802, if thc design is a substantial

22 resviion, adptation, or rarrangement of said subje ot matter: Pro

23 ided, That such prote^tior. shall bo availablo to a dosign employing

24 subjeot mattor prot.eted u.nder titlc I of this Act, orf titlo 3- of th

25 United States Code or this titlo, only if uc.. h protcctd subject mttor

26 is omployed with the consent of the propriotor thereof. Suoh pro

27 teti-on shall be independent of any subsisting protootion in subj.et

28 matter employed in thc design, and shall not be eonstiruod as scouring

29 any right to subject mattcr oxeluded from protcetion or as cetending

30 any subsisting protoction.

31 eoflmENOEIIENT or rnThCflON

32 S4 . 301. (a) The protection provided for a design under this titlo

33 shall commcecc upon tho datc when the design is first madc public.

34 (b) A design is made public when, by the proprietor of the design

35 or with hi; consent, nn existing useful Anrti;lo mbodying the design

36 is anywhore publicly exhibited, publicly distributed, or ofoeped for

38 .TEM. nOr tIrhOCTION

39 SAe. 30. (a) SubjCt to thc provisions of thiA titl, tho protA c v tion

40 herein providod for a design shell continuc for a term of five year
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1 from the date o the .ommenc.mnt of protection nas provided in se

2 tion 304(a), but if a proper application for r.enewal is recoived by the

3 Administrator during thc year pr-ior to th cxpiration of the five year

4 term, the protection heroin provided shall be etendd fer an addi-

5 tionnl period ofi five yoars from tho date of oxpiration f theu fiorst fiv

6 -.yea...
7 (b) If the design notice actually applied shows an date earlier thn

8 the date of the commencement of protoction as provided in soetion

9 301(a), protcetion shall terminate as though thc term had eommenced

10 at the carlicr date.

11 (e) Where 4he-istinguishing elements of A design are in -sub

12 stantia;ly the snme form in n n.umbr of different useful articles, the

13 design shall be proteeted as to all such articles when protected as to

14 one of them, but not more than one registration shnll be required. Upon

15 expiration or termination of protection in a particular design as pro

16 vided in this title nll rights Hundeor this title in said design shall ter

17 minate, regardless of the number of difforent articleC in which the

18 design may have been utilized during the tCem of its protection.

19 TIlE DEIGN NOTICE

20 SEC. 306. (a) Whenever Any design for which protection is sought

21 tinder this title is mado public as provided in setion 301 (b), the

22 proprietor shanll, subjoect to the provisions of section 307, mnalrk it or

23 hanv it mnarked logibly with a doesign n o nsistieg of the following

24 thro elemeonts:

25 (1) tho words "Proteted Dcsign", the nbbreviantion "Prot'd

26 Des." or tho lettor "D" within a cirloe, thus ©;

27 (2) the yoanr of the date on which the design was first made

28 p-blie-": ...

29 (8) the name of the proprietor, an nbbreviation by which the

30 namo cann be rocognized, or na generally anoeptcd anltrnative doeig

31 nation of tho propriotor; nany distinotive identification of the pro-
32 pritoer may hb used if it has been approved and rcordoed by

33 the Administrator before the dosign marked with ouch identifica-

34 tion is made public.

35 After registration the rogistration number may be used instead of
36 the1 eements A peifi:d in () nd (3) hercof.

37 (b) Tho notico shall hb so locatod and applied as to gaiv rse.onnblo

39 design is pa.sing through ito normal channels of commerce. This re

40 quireomoent may hb fulfillod, in tho case of shectlikc or atrip m---rials
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1 bearing repetitive or designs, by application of the notiec

2 o eaoh epetition, or t tho margin, olage, or reverse sido of tho ma

3 terial a t roasonably frequent ;intervalo-, oto tag r--abels affixed to

4 tho material at u..h ;interva.

6 iens o£ thissetion, proteion undr this title shall not b-aeeted by

7 the-removaldestruetionTor-obliteration by others of the design notice
8 on an article.

B9 :7MI SsCT Or OMISSION rO NOflC

10 Sma. 307. The omission of the notice prescribed in section 306 shall

11 ot cause loss of the protection or prevent recovery for infringement

12 against any person who, after written notice of the design protectionf

13 - begins an undeotaking leading to infringement: Prov.i'd, That suh

14 omission shall prevent any recovery under section 822 against a person

15 who began an undertaking leoading to infringeme.t before r...eeiving,

18 for any reasonable expenditure or contractual obligation in connee

19 tion with such undertakring inurred before written notice of design

20 protection, as the eourt in its discretion shall direct. The burden

21 of proring w;ritten notice shall be on the proprietor.

22 rnFnliwmnNT

23 SEC. 308. (a) It shall be infringement of a design protected under

24 this title for any person, without the consent of the proprietor of

25 thc design, within the United State- o' r it territories or possessions

26 and during the term of such protection, to

39

27 (1) malk, havem made, or imprt, for s8ale or for UE in tradon

28 any in.frining articl as deofined in subsoction -(d) herof; or
29 (2) sell or distributec for sal or for use in trade any such
30 infri;ging article: Preovied, itcwcr That a sell or rditributor

31 of any such ar-ticle who did not make. or import the same shall be

32 demed to b an infringer only if

33 (i) he induced or acted in collusion with a manufacturer to

34 make, or an importer to import such article (merely purchas

35 ing or giving an order-to purchase in the ordinary course of

36 business shall not of itself constitute sucth inducement or

37 eeorietion) or
38 (ii) he refuses or fails upon; the reqet-f-4he-proprieter

39 of the design to make a prompt and full disclosiureC of his
40 sourco of such article, and he orders or reorders such article
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1 after having received notiee by registered or erti.fied mail

2 of the protection subsisting in the design.
3 (b) it shall be net infringement to make, hav made, impart, A;ell .
4 or distribute, any articloe embodying a design crested without knowl,,

5 edge T, and eopying from, a protected design

6 (o) A person who incorporates into his own proFdluct of manufacture
7 an infringing article aquired from AotherS in the ordinary Aourse of

8 business, or who, without knowledge of the protected design, makes or
9 pro;css;s an infringing article for the acount of anothoer person in the

10 ordinary course of business, shall not be deemed an infringer exoept

11 under the conditions of elauses (i) and (ii) of paragraph (a) (2) of

12 this section. A .ccpting an order or reord-r from the souree of the in

13 fringing article shall be deemed ordering or rcordering within the

14 meaning of clause (ii) of pa ag aph (a) (2) f this set ion.

15 (d) An "infringing article" as used herin is any article, the design

16 of which has bken copied from the protected design, without the on

17 sent of the proprietor: Provided however, That an illustration or

18 pictulre of a proteted design in an advertisement, bk, periodical ,

19 nwspapr, photogaph, broadcast, motion picture, or similar medium

20 -shall not be deemed to be an infringing article. An arti le is not an

21 infringing article if it embodies, in eofmmon with the protected design,
22 only elements described in subsections (a) through (d) of section 302.

23 (e) The party alleging rights in a design in any action or proceed

24 ing shall have the burden of affirmatively establiIehing its originality

25 whenever the opposingparty introduees an earlier workl which iE

26 identical to such design, or so similar as to malke a prima faoie show

27 ing that .uch design was op,ied from such vworkr

28 ArrLIcA'GON. FORn XUISTRATION

2929 SEC. 309. (a) Protection under this title shall be lost if application

30 for reogistrationn o the design is not made within six months after the

31 date oAn whih the design was first m-ade public as provided in s.ection

32 3044),-

33 (b) Appli;ation for registration or renewal may be miade by theo

34 proprietor of the desig;n.

35 (C) The application for registration shall be made to the Adminis
36 tratot and shall state (1) the name and address of the a.uthor r

37 authors o.f the design; (2) the name and address of the proprietor

38 if differnt from the author; (3) the specific name of the nticle, in

39 dicating its utility; (4) t/he date when the design w-as firt matde public

40 -as provided in section 301 (b) ; and (6) such other information as may
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1 be required by the Administrator. The application for registrction

2 may include a deseription setting forth the salient features of tlhe de

3 sign, but the absence of such a descriptin sh-all t prevent registra

4 tion under this tito.

5 (d) The application for registration shllall be accompanied by a

6 .. statement under oath by the applint or his duly authized get
7 reprecentative, setting forth that, to tlhe best of his lnowledge and be

8 lief (1) the design is original and was crated by the author or authlors
9 named in the application; (2) the design hs not- prev usly- been regis

10 tered on behal of the applicant or hie .predecssor in title; (3) tho d-
11 sign has been made publie nas provided in section 304 (b)-;a nd -(4) the

12 applicant is the person entitled to protection and to registration under

13 this title.^ f the design has been made public with the design notice

14 prescribed in section 306, the statement shall also describe the exact

15 form and position of the desig; noti;e.

16 -(o) Error in any statement or nssertion ns to the utiliy of the nrticle

17 named in the application, the design of which is sought to be regis

18 tered, shall not affect the protection secured under this title.

19 (f) Errors in omitting a joint author or in naming an alleged joint
20 author shall not affect the validity of the r;egistration, r the nctual

21 -owner-ship or th protc;~tion of eth design: Provd.d, Th.at th name of

22 one individual who was in fact an author is stated in the application.
23 Where the design was made within the regular scope of the autlhor's

24 employment and individual authorship of the design is difflcult or im

25 possible to ascribe and the application so states, the name and address
26 of the employer for whom the design was made mayF be stated instead

27 of that of the individual author.

28 (g) The application for registration sha-ll be. a.c.ompanied by two

29 copies of a drawing or other pictorial representation of the useful

30 article having one. or more views adequate to show the design, in.

31 form and style suitable for reproduction, which shall be deemed a

32 part of th application.
33 (h) Related useful articles having ncommon design features may be

34 -ineluded in the same application under such conditions as may be pre

35 ;hribed by the Adminis~;" ̂ato

36 BENEf.T Or EARLIR FILITNO DATE IN FORE.ON OOUNTRY,

37 . 10. An aplication for registration of a des.ignf filed in this

38 country b- any per.son who has, or whose legal represe.ntative or pr.od

89 ssor or suessor in title hs previously regulary filed an applica

40 tion for registration of the same design in a foreign country which af
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1 fords similar privileges in the, eas of applications filed in the United

2 States or to citizens of the United States shall have th asam efeeict
3 as if filed in this country on the date orn which the application was
4 first filed in any such foreign country, if the application in this country
5 is filed within six months from the earliest date on whieh any such
6 foreign application was filed.

7 OATl S AND AENOWLD.OMENT

8 SEC. 3.1. Oaths ansd ac.kn1-cowledgmonts. equired by this title may be
9 made before nny pTrn in the United States authorized by law to

10 administer oaths, or, when mado in a foreign country, before any

11 diplomatic or consular officer- of the United States authorized to ad

12 minister oaths, or before any official authorized to administer oaths in
13 the foreign cou ntry eoncerned, whose authority shall hb proved by a

14 ertificate of a diplomatic or ronsular officerln of the Un ited States, and
15 sh^ll be valid if they comply with t Aw .f t A he state or cA-ountr- y

16 whrM mad.

17 --ExA*.I*ATIN or ....PLIATION AND IEEIE on nBErA.L or nIrcsTnu.rIo'

18 SEC. 312 (a) Upon the filing of an application for registration in
19 proper form as provided in section 309, and upon payment of the feeo

20 provided in section 315, the Administrntor shall determine whether

21 or not the application relates to a design which on its faco appeare to
22 be- s ubjet to protetion under this title, and if so, he shall register the
23 design. Registration under- this subsection shall be announced by
24 publieation.-

25 (b) If, in his judgment, the application for registration relates to

26 a design which on its face is not subject to protection under this title,
27 -the Administrator shall send the applicant a notic of hisa refusal to
28 register and the grounds theoefor. Wit1hin three; months from the date

29 thA notiA of rofuSal is sent, th applioant may roeqUest, in writing, re

30 considerntion of ho nhpplication. After conesideration of such a request

31 the Administrator shall either register the design or send the applicant
32 a notice of his final refusal to register.

33 (e) Any persen who believes he is or will be damaged by a registra-

34 tion undr this title may, upon payment of tho prescribed fee, apply
35 to the Administrator at any time to cane.l the registration on the

36 ground that thc design is not subject to protcetion- under th. provision
37 of this titel, stating the reasons therefor. Upon receipt of an applica
38 tion for cancellation, the Administrator shall send the proprietor- of
39 the design, as shown i thc records of the Office of the Administrator, a

40 notieo of said application, andw the propritor shall have a period of

41 threo months from the dato such notice was mailed in which to present
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1 arguments in support of the validity of the registration. It shall also
2 be wthi th &Hthopity ri-tle AA A intn i\ pAiav tA n;ou 11-rela

3 tion, eonditions under which the opposing parties may appear and be

4 har,,d in spport of their argumnts. If,-,fter the peri od provided for

5 the presentation of arguments have expired, the Administrator deter

6 mines that the applicant for caneollation hae Ietablishod that the de

7 sign is not subjeot to protection under the provisions of this title, he

8 shall order tho registration Strice-In from the record. Cancellation

9 under this subsection shall bc announced by publication, and notice of

10 the Administrator's final determination with respect to any application

11 for cancellation shall be sent to the applicant and to the proprietor

12 of rord.

13 (d) Remedy against a final adverso dete-1rmination -undor subpara

14 graphs (b) and (c) above may be had by means of a civil action

15 against the Addministrator pursuant to the provision of section 1361 of

16 title 8, United States Code, if commeneed within such time after such

17 decision, not 0les than 60 days, as the Admi.nistrater- appoints.
18 (e) When a design has bern registered under this section, the lack

19 Of utility of any article in whih it has been embodied shall be no

20 defense to an infringement anction under section 320, and no ground for

21 cancellation under subsetion (o) of this scetion or under section 828.
22 -I RTIFICATW OF BCISTBlAfON

23 SEC. 313. Certificates of registration shall be issued in the name of

24 the United States under the seal of the Office of the AdminRistrator and

25 shall be reoorded in the official roords of that OffieC. The certifioeto

26 shall state the name of the usoful artile, the date of filing of the appli;

27 cation, the date on which the design was first madc public as provided

28 in section 301 (b) or any earlier date as set forth in section 306 (b), and

29 shall eontain a reproduction of the drawing or other pictorial reproe

30 sentation showing the design. Wbere a description of the salient fea

31 tures of the design appears in the applieation. this description shall

32 -alo appear in the er.tificate. A renewal certificate shall contain the

33 date of ronewal registrationr in addition to the foregoing. A .ertifioate

34 of initial or renewal registration shall be admitted in any eourt as

35 ptima fa4ie evidence of the facts stated therein.

36 O flHON OF ANNONMENT5 AND INDEXES

37 Se. 311. (a) The Administerator shall publish lists and indexes of

38 reogisterd designs and caneCllations thereof and may also publish the

39 drawing or other pictorial representations of registced designs for

40 sale or other distribution.
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1 (b) Tho Administrator shall establish and maintain a file of the

2 drawings or other pictorial representations of registored designs, which

3 filc shall ob available for use by tho publie undr such oonditions aS

4 t heL Administrator may prescribe.

5

6 SEC. 315. (a) There shall be paid to the Administrator thc following

7 -fee-S

8 (1) On filing each application for registration or for renewal of reg-
9 istration of a design, $Q5.

10 (2) For cach additional related artiolc inoluded in one applieation,

11 ^

12 (3) For recording assignment, $3 for the first six pages, and for cach

13 additional two pages or less, $1.

14 (4) For a certificate of o tion of an crror :not the fault of the

15 Offiee, $10.

16 (6-) For .cortifiation of eopies of reords, $1.

17 (6) On filing each application for canctllation of a registration, $15.

18 x-](b) The Administrator may ostablish charges foror matrials r or rvt

19 iees furnished by the Office, not speifid above, reasonably rolated to

20 the cost thereof.

21 21 SE. 316. Tho Adminitrator may establish regulation; not ;en

sistent with law for the administration of this title.
23

24 eofEs OF RECORDS

25 SEC.37. 7Upon payment of the prescribed fee, any person may ob
26 tain a cortified copy of any official record of the Office of the Adminis
27 trator, which copy shall he admissible in eviden; e with the came effetn

28 aE the origina .
29

OnlCTIONror I0 or ERORS 3 CEnTIFIATE5M
30
31 SEC- 38_ The AdministratorQ may correc- t any ermror ;in a registra;tion

32 inAurre d through the fult of the Office, or, upon paymnt of the rc
33 uired fee, any err* r of a r lerioal or typographical nature not thc fallt

34 of the Offic ourring in cood faith, by a certificate of cerroetion under

35 seal. Sch registration, together with thc cirtificat, .shall therafter

36 have the samo cffet as if the samc had becn originally issued in such

37 corrected form.

38 AND T

39 SE. 319. (a) The property... right in a d...sign s* t t prtection

40 undr this titlo shall vest in the author, th legal representatives, of A

41 deoeased author or ef one under legal incapacity, the mployPr for
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1 whom the aulthor createod the design in the case of a design made

2 within the regular scope of the author's employment, or a person to
3 whom the rights of the author or of suh employer lLave been trans

4 forrod. The person or persons in whom the property right is vested

5 shall be considered the proprietor' of the design.

6 (b) The property right in a registered design, or-a design for which

7 an application for registration has been or may be filed, may be as

8 signed, granted, conveyed, or mortgaged by an instrument in writing,
9 signed by the proprietor, or may be bequeathed by will.

10 (c) An acknowledgment as provided in section .11 shall- bepri-ma

11 facie evidenee of the execution of an assignment. -- ant, conveyance,

12 or .ertgage.

s13 (d) An assignment, grant, conveyance, or mortgage shall be void

14 as against any subsequent pur.chaser or mortgage for a valuable on

15 i:rAation ;ithout notice, unless it Ais reorded in the Offie of theA

16 Administrator within three months from its date of excoution or prior

17 to the date of such subsequent purmhase or mortgage.

18 . REMEDY FOR INrINarENT

19 SEn. 320. (a) The proprietor of a design shall have remedy for in

20 fringement by civil action institutod after issuanc; of a nnrtificate of

21 registration of the design.

22 (b) The poprietor of a design may have judicial review of a final

23 l f the Adm rln;istrator to ngistern the design, by a ;i vil aotion.

24 brought as for infringemnent if commenced within the time specified

26 a;tin if the court oadjudges the design ;subjet to p.rot+cti+; on .ander this
27 title Pro v.ded, 1That (1) he has previously duly filed and duly pr.os

28 cutoed to uieh final refusal an application in proper form for regis-

29 tration of the designs, and (2) he causes a copy of the complaint in

30 action to be delivered to the Administrator within ton days after th-

31 o neeet of the action, and (8) the defendant has committed acts

32 in respect to the design which would constitute infringement with

33 respect to a design protected under this title.

34 N WON

35 Sma. 321. The several courts having jurisdiction of actions under

36 this title may grant injunctions in accordanee with the principles of

37 equity to prevent infringement, including in their discretion, prompt

38 relief by temporary restraining orders and preliminary injunctions.

39 RIECOVE Y FoR INrRNcElENT, ANDm S FORTH

40 Smc. 322. (a) Upon finding for the claimanlt the court shall awvard

41 him damages adequate to cop at th nfringement, but in

S. 1361 -- 6
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1 no evnt less than th1 re-conable val , th our .t shall asoc- s thm.

2 In eithoer eveMt the court may inr-eas the dLamages to osuh amount.

3 not exceeding $,000 or $-1 pr copy, whi.chver is greater, "s to the
4 ourt hall appr to bc just. The damages awardd in any of th
5 above cireumstanees shall constitute cmpensation and not a penalty

6 Tho court may reccivo xpert testimony as an aid to tho determination

7 axw

8 (b) No recovery under paragrph (a) shall be hand for any infringo
9 ment committod more than three years prior to the filing of th

10 -e paint.

11 (e) -The court may award reasonable attorney's foes to the prevail

12 ing party. The court may also award other expenses- of suit to a

13 defendant prvailing in an action breught under section- 320(b).

14 (d) Tho court may order that all infringing articles, and any platos,
15 molds, pattrns, models, or othr means specifically adapted for ma

16 ing the same be delivrdtruction or ther- disposition .
17 the court may direct.

18 r*nn o r COURT OE BEC1 fSlTWON~

19 Suc. 393. In any a;tion involving a design for .which protertion i

20 sought under this title, thc court when appropriate may order registra-
21 tion of a do.ign or the cancollation of a registration. Any such order

22 shall be certificd by thc court to tho Adminiatrator, who shall mnlake
23 nappropriate nt cry upon the records of his Office.
24 LIA"4E6l FOR ACTION ON REGISTRATI'OU nrADImrNTLY OrTAIND

25 ScI 324. A,ny person who shnll bring an action for infringement
26 nowing that registration of the dscaign was obtained by a false or
27 fraudulent representation materially affocting the rights under this
28 title, shall be lible ;in the sum of $1,000, or suc,h par-t thereof as th

29 court may determine, as compensation to tho defendant, to bo charged

30 against the plaintiff and paid to the defendant, in addition to suoh

31 costa and attorney's fccc of thc defendant as may bo assessed by the

32 -eemp

33 FENALTT rOn rAn .M..ARlIN.

34 Sue. 395. (a) Whoover, for the purpose of decoiving the public,

35 marks upon, or applies to, or uses in advertising in eonnection with any

36 article made, used, distributed, or sold by him, the design of whih

37 is not protected under this title, a design notiee as specified in section

38 306 or any other words or symbols importing that the deaign is pro

39 tectod undor this title, knowing that the design is not so proteeted,

40 shhall be fined not more than $500 for every ouch offense.
41 (b) Any person may sue for tho penalty, in which event, ono half
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1 sall go to the person suing and the other to ther .use of the Unit

2 States&

3 PENATS FIl Fo -SE nI·URMDENTAW ON

4 C-S. 326v. Whoe ver knowingly m-atks afakes

5 rially affecting the rights obtainable under this title for the purpose

6 of obtaining registration of a design undor this titlo h-all b finAed

7 not les than $500 nd not more thn $1,000, nd ny rights or privi

8 leges he may have in the design under this title shall be forfeited.

9 - RmELATION TO .r..n.n.Tr LAW,

10 SC. 327. (/) Nothing in this ti;tl oshall nfftct any right or romedy

11 now or heroafter held by any person under title I of this Ac t.

12 (b) When a pit-oial, graphic, or s..lptural. w.ork in whi;h nop-

13 right subsists under title I of this Aot is utilized in an noriginal orna

14 mental design of a useAfl article, by the copyright AprAAietr A A unA AA er

15 an express license from him, the design shall be eligible for protection

16 ..ndr the provisions of this titl.

17 RED.LATION TO PATLNT .LAW

18 SmO. 328. (a) Nothing in this titlc shall affect any right or r-emed

19 A;vailabll to or held by any person underw. title 35 of the United Statono

20 ee.

21 (b) The issuance of a design patent for an ornamental design for

22 arn arti:le of manufacture under said title 35 shall terminate any pro

23 tc:tion of the design under this title.

24 OMhMON LAW AND OTII RaIITO- UNAmFFTD

25 &Sn. 329. Nothing in thia titlo shall inul or limit (1) common law

26 or other dights or remedies, if any, availablo to or held by any person

27 with respect to a design which has not beon madc publio as provided

28 in section 304(b), or (2) any trademark right or fight to be ppotceted

29 against unfair competition.

30 ADMINsTsflOR

31 Seo. 30. The Administrator and Offico of thc Administrator re

32 ferred to in this titcl shall bo such officr and offie ase thoe President

33 m3F -dermignate.

34 ILITY LA

35 S;EC. 331. If an provision of this title or the application of such

36 provision to Fany person or circumstane i hld invalid, th remainder

37 of the title or the application to other persons or circumstanees shall

38 not b affcted threby.

39 A .TDmENTT. oFr O....r eSTAT US

40 Se. 332/. (a) Subdivision a(2) of secotion 70 of the Ban1:rptey

41 Act of July 1, 1898, as amen.ded (11 U.S.C. 110(a)), is amended
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1 by inserting "designs," after "patent rights," and "design registra

2 tion," after application vor patent,"..

3 (b) Title ^28 of the United Statern Code is amonded-

4 (1) by inserting "designs," nafter "patents," in the first sentene

6 (2) by insertcing ", design," after "patent" in tAhe se.ond senp

7 ntenee of eetion 1838 (a)-;

8 r(3) by in erting "deUign," nfter "op yright," in seotion 1338

9 {)

10 (4) by inserting "and registeCr doesigns" after "fop yrighots" in

11 section 1400; and

12 (5) by revising seoetion 1198(a) to rcad as follows:

13- "() TAhcnever a .:gister inventionl; is used or manuf

14 faotured by or for the United States without license of th owner

15 Vtheeo^f or lawfl iht to ue or manuacture the same, the owneVl_'r'sV

16 redy shall bc by action against the United States in the Court of

17 Claims o tihe r eoveoe of his lreasonable and entire compentsationi

18 foer sh ueo and manuf.ature.

19 "For the purposes of this section, the use or manufaeture of a

20 registered design or an invention described in and coverod by a patent

21 of the United States by a oontrcntor, n shlubcontractor, or nnfy prconR

22 firm, or corporation for the Government and with the authorization

23 or consent of the Governmn.t, shall b eo- cst.r-od a us. or m nufa

24 ture for the United States.

25 "The oourt s.hall not award oompensation under- this sction if

26 the claim is based on the use or manufacture by or for th United

27 States of any artileo ownevd, leased, used by, or in the possession of

28 the United Stte s, prior to, in the ca.se of an invention, July 1, 918,

29 and in the ease a egiteed esig Tn uly n, 976 .

30 ."A Government employee shall have the right to bring suit against

31 the Government under this seetion exepo t where he-was in a position

32 to order, influenee, or induee use of the registered design or invention

33 3by the GovernmentA. This section shall o of gt pti noenifaig of ne
34 any registrant or patentee or any assignee of sueh registrant or pat

35' ntee ;with respet to any desigC;n created by or i; entio; n dis;overAed or
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1 invented by a persen while in th cempleyment or scevicc of thc United

2 States, whr tho design or invention as rolatod to the officia:l finc
3 tions of the employce, in cascs in which such functions included re
4 search and dcvelopmcnt, or in the making of which Govenmcet timc,
5 matcrials, or facilitics wcec used."
6 TIME OF rTAKIn E:PVTC

7 Sc. 333. This title shall take effect one year after a nactment of this
8 Aet.

9 - f ntOaTIVE EFFECT

10 SEe. 331. Protetion undr thi" titlc shall not be available for any

11 dsign that has ben made publi. as providcd in sectoen 301(b) pror
12 to this ffective datoAf this title.

13 .IIO TITLE

14 SEC. 335. This title may be cited az "The Design Protection Act of

15 1973."

16 TITLE I-GENERAL REVISION OF COPYRIGHT LAW

17 SEa. 101. Title 17 of the United States Codle entitled "Copyrights,"

18 is hereby amnended in its entirety to read as follows:

19 . TITLE 17-COPYRIGHTS
CHAPTER Sec.
1. SUBJECT MATTER AND SCOPE OF COPYRIGHT- ------------------------- 101

2. COPYRIGHT OWNERSIIIP AND TRANSFER_ ______-__-___________________ 201
3. DURATION OF COPYRIGHT-------------------------------------------- 301
4. COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION ---------------.------ 401
5. COPYRICIIT INFRINGEMIEXT AND REMEDIES -- ______ __________________ 501

6. M]ANUFACTURING REQUIREMENT AND IMPORTATION -___________________ 601
7. COPYRIGHT OFFICE -7-----------_____ --------------- 701
8. COPYRIGHT ROYALTY TRIBUNAL ____________-____-__-_______ ..._____ 801

20 Chapter 1.-SUBJECT MATTER AND SCOPE OF

21 COPYRIGHT
Sec.
101. Definitions.
102. Sutbject matter of copyright: In general.
103. Subject matters of copyright: Compilations and derivative works.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Government works.

106. Exclusive rights in copyrighted works.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.
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1 TITLE 17-COPYRIGHTS-Continued
2 Chapter 1.-SUBJECT MATTER AND SCOPE OF

3 COPYRIGHT-Continued
Sec.
109. Limitations on exclIs8ive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on cxclusive rights: Exemption of certain performances and

displays.
11J. Limitations on exclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusive rights in pictorial, graphic, and sculptural works.
114. Scope of cxclulsive rights in sound recordings.
115. Scope of exclusive rights in nondramatic mrtsical works: Compullsory license

for making and distribulting phonorecords.
116. Scope of exclusive rights in nondramatic musical works anli soutnd record-

ings: Public performances by means of coinoperated phonorecord players.
117. Scope of exclutsive rights: Use in coljunrltion with conmpuzters and similar

information systems.

4 § 101. Definitions

5 As used in this title, the following terms and their variant fovrms

6 mean the following:

7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accompanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in

14 which. the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes.

18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by hint.

20 A "collective work" is a work, such as a periodical issue, an-

21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are

23 assembled into a collective whole.

24 A "compilation" is a work foyned by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authlorship. The term "conm-

28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which

30 a work is fixed by any method now known or later developed, and
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1 from which the work can be perceived, reproduced, or otherwise

2 communicated, either directly or with the aid of a machine or

3 device. The term "copies" includes the material object, other than

4 a phonorecord, in which the work is first fixed.

5 "Copyright owner," with respect to any one of the exclusive

6 rights comprised in a copyright, refers to the owner of that par-

7 ticular right.

8 A work is "created" when it is fixed in a copy or phonorecord

9 for the first time; where a work is prepared over a period of time,

10 the portion of it that has been fixed at any particular time con-

11 stitutes the work as of that time, and where the work has been

12 prepared in different versions, each version constitutes a separate

13 work.

14 A "derivative work" is a work based upon one or more pre-

15 existing works, such as a translation, musical arrangement, dram-

16 atization, fictionalization, motion picture version, sound record-

17 ing, art reproduction, abridgment, condensation, or any other

18 form in which a work may be recast, transformed, or adapted. A

19 work consisting of editorial revisions, annotations, elaborations,

20 or other modifications which, as a whole, represent an original

21 work of authorship, is a "derivative work."

22 A "device," "machine," or "process" is one now known or later

23 developed.

24 To "display" a work means to show a copy of it, either directly

25 or by means of a film, slide, television image, or any other device

26 or process or, in the case of a motion picture or other audiovisual

27 work, to show individual images nonsequentially.

28 A work is "fixed" in a tangible medium of expression when its

29 embodiment in a copy or phonorecord, by or under the authority

30 of the author, is sufficiently permanent or stable to permit it to

31 be perceived, reproduced, or otherwise communicated for a period

32 of more than transitory duration. A work consisting of sounds,

33 images, or both, that are being transmitted, is "fixed" for pur-

34 poses of this title if a fixation of the work is being made simultane-

35 ously with its transmission.

36 The terms "including" and "such as" are illustrative and not

37 limitative.

38 A "joint work" is a work prepared by two or more authors

39 with the intention that their contributions be merged into insepa-

40 rable or interdependent parts of a unitary whole.
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1 "Literary oor1'ks" are works other than audio visual qworks.

2 expressed in words, numbers, or other ver.,al or numzerical syrn)-

3 bol7s or indicia, regardless of the nature of the nmaterial objects,

4 slich a.s books, periodicals, manuscripts, phonorecords, or film, in

5 which they are embodied.

6 "Motion pictures" are audiovisual 'works consisting of a series

7 of related images which, owhen shown in successioln, impact an

8 impression of motion, together with acco mpanying sounds, if any.

9 To "perfomr"? a wqork means to recite, render, play, dance. or

10 act it, either directly or by means of any device or process or, in

11 the case of a motion pictutre or other audiovisual work, to showo its

12 images in any sequence or to make the sounds accompanying it

13 audible, and, in the case of a sounld recording, to mwtake audible

14 the sounds fixed in it.

15 "Ph onorecords" are material objects in wohich sotinds other than

16 those accompanying a motion picture or other audiovisulal work,

17 are fixed by any method nowo known or later developed, and from

18 Which the sounds can he perceived, reprodutced, or otherwise conm-

19 77municated. either directly or with the aid of a mnachine or device.

20 The term7 "phonlorecords" includes the material object in qohich

21 the sounds are first fixed.

22 "Pictorial, graphic, and sculptural eworks" iclutde two-dimen.-

23 sional and three-dime7nsional works of fice. graphic, and applied

24 art, photographs. prints and art reprodtuctions, maps. globes.

25 ch arts, planls, diagrams, and mnodels.

26 A "pscudonymous ,ork" is a qork on the copies or phono-

27 records, of wohich, the avuthor is identified u.nider a fictitious name.

28 "Pablication" is the distribqttion of copies or photorecords of a

29 work to the public by sale or other transfer of ownership, or by

30 rental, lease, or lending. The offering to distribute copies or

31 phonorecords to a grouwp of persons for pulrposes of further dis-

32 tribu tion, public performance, o07 public display. constitutes

33 publication. A public performance or display of a woork does not

34 of itself constitute publication.

35 To performv or display a wqork "publ7ic7y" means:

36 (1) to performn or display it at a place open to the public or

37 at any place wrhere a substantial number7 of persons outsidec

38 of a normal circ7c of a family and its social acquaintances is

39 gathered;
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1 (2) to transmnit or otherwise communicate a performance

2 or display of the work to a place specified by clause (1) or to

3 the public, by means of any device or process, whether the

4 members of the public capable of receiving the performance

5 or display receive it in the same place or in separate places

6 asnd at the same tisne o07 at different times.

7 "Sound recordings" are works that result from the fixation of

8 a series of musical, spoken, or other sounds, but not including the

9 sounds accompanying a motion picture or other audiovisual work,

10 regardless of the nature of the material objects. such as disks,

11 tapes, or other phonorecords, in which they are embodied.

12 "State" includes the District of' Colaumbia and the Common-

13 wealth of Puerto Rico, and any territories to which this title is

14 nmade applicable by an act of Congress.

15 A "transfer of copyright ownership" is an assignment. mort-

16 gage, exclusive license, or any other conveyance, alienation, or

17 hypothecation of a copyright or of any of the exclusive rights

18 comprised in a copyright, whether or not it is limited in time or

19 place of effect, but not including a nonexc7isive license.

20 A "transmission program" is a body of material that, as an

21 aggregate, has been produced for the sole purpose of transnission

22 to the public in sequence and as a unit.

23 To "transmit" a performance or display is to conmmunicate it by

24 any device or process whereby images or sounds are received

25 beyond the place from which they are sent.

26 The "United States," when used in a geographical sense, com-

27 prises the several States, the District of Columbia and the Corn-

28 monwLealth of Puerto Rico, and the organized territories under

29 the jurisdiction of the United States Goverlment.

30 A "useful article" is an article having an intrinsic utilitarian

31 function that is not merely to portray the appearance of the

32 article or to contvey information. An article that is normally a part

33 of a useful article is considered a "useful article."

34 The author's "widow" or "qoidower" is the author's surviving

35 spouse under the law of his domicile at the time of his death,

36 whether or not the spouse has later remarried.

37 A "work of the United States Government" is a work prepared

38 by an ogfcer or employee of the United States Governmenvt as part

39 of his official duties.
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1 A "work made for hire" is:

2 (1) a work prepared by an employee within the scope of

3 his employment; or

4 (2) a work specially ordered or commissioned for use as

5 a contribution to a collective work, as a part of a motion pic-

6 ture or other audiovisual work, as a translation, as a supple-

7 mentary work, as a compilation, as an instructional text, as

8 a test, as answer material for a test, as a photographic or

9 other portrait of one or more persons, or as an atlas, if the

10 parties expressly agree in a written instrumesnt signed by

11 them that the work shall be considered a work made for hire.

12 A "supplementary work" is a work prepared for publication

13 as a secondary adjunct to a work by another author for the

14 purpose of introducing, concluding, illustrating, explaining,

15 revising, commenting upon,, or assisting in the use of the other

16 work, such as forewords, afterwords, pictorial illustrations,

17 maps, charts, tables, editorial notes, musical arrangements,

18 answer material for tests, bibliographies, appendixes, and

19 indexes. An "instructional text" is a literary, pictorial, or

20 graphic work prepared for publication with the purpose of

21 use in systematic instructional activities.

22 § 102. Subject matter of copyright: In general

23 (a) Copyright protection subsists, in accordance with this title, in

24 original works of authorship fixed in any tangible mnedium of expres-

25 sion, now known or later developed, from which they can be perceived,

26 reproduced, or otherwise communicated, either directly or with the aid

27 of a machine or device. Works of authorship include the following

28 categories:

29 (1) literary works;

30 (2) musical works, including any accompanying words;

31 (3) dramatic works, including any accompanying music;

32 (4) pantomimes and choreographic works;

33 (5) pictorial, graphic, and sculptural works;

34 (6) motion pictures and other audiovisual works;

35 (7) sound recordings.

36 (b) In no case does copyright protection for an original work of

37 authorship extend to any idea, plan, procedure, process, system,

38 method of operation, concept, principle, or discovqery, regardless of the

39 form in which it is described, explained,'illustrated, or embodied in

40 such work.
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1 § 103. Subject matter of copyright: Compilations and derivative

2 works

3 (a) The subject matter of copyright as specified by section 102 in-

4 eludes compilations and derivative works, but protection for a work

5 employing pre-existing material in which copyright subsists does not

6 extend to any part of the work in which such material has been used

7 unlawfully.

8 (b) The copyright in a compilation or derivative work extends

9 only to the material contributed by the author of such work, as dis-

10 tinguished from the pre-existing material employed in the work,

11 and does not imply any exclusive right in the pre-existing material.

12 The copyright in such work is independent of, and does not affect

13 or enlarge the scope, duration, ownership, or subsistence of, any copy-

14 right protection in the pre-existing material.

15 § 104. Subject matter of copyright: National origin

16 (a) UNPUBLISHED WoRKs.-The works specified by sections 102 and

17 103, while unpublished, are subject to protection under this title with-

18 out regard to the nationality or domicile of the author.

19 (b) PUBLISHED WORKS.-The works specified by sections 102 and

20 103, when published, are subject to protection under this title if-

21 (1) on the date of first publication, one or more of the authors

22 is a national or domiciliary of the United States, or is a national,

23 domiciliary, or sovereign authority of a foreign nation that is a

24 party to a copyright treaty to which the United States is also a

25 party; or

26 (2) the work is first published in the United States or in a for-

27 eign nation that, on the date of first publication, is a party to the

28 Universal Copyright C6onvention of 1952; or

29 (3) the work is first published by the United Nations or any

30 of its specialized agencies, or by the Organization of American

31 States; or

32 (4) the work comes within the scope of a Presidential procla-

33 mation. Whenever the President finds that a particular foreign

34 nation extends, to works by authors who are nationals or domicili-

35 aries of the United States or to works that are first published in

36 the United States, copyright protection on substantially the same

37 basis as that on which the foreign nation extends protection to

38 works of its own nationals and domiciliaries and works first pub-

39 lished in that nation, he may by proclamation extend protection

40 under this title to works of which one or more of the authors is,
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1 on the date of first publication, a national. domiciliary, or sov-

2 ereign authority of that nation, or which was first published in

3 that nation. The President nmay revise, suspend, or revoke any

4 such proclamation or impose any conditions or limitatios o07

5 protection uder a proclamation.

6 (c) The expropriation, by a governmental organ7liation of a for-

7 eign country. of a copyright, oi' the right to secc7re a copyright, or

8 any righ t comprised in? a copyright, or any right in a work for qohich

9 copyright may be seclrecl. or thc ttransfer of a copyrigh t or of an7y such

10 right, or the powler to authorize any use of the work thereund7er, from7

11 the autthor or copyright oqower to a governmentl/7 agency of a foreign

12 coun0try pl6rsllant to any law, decree, regldation, order or other action

13 of the government effectinlg or requtiring s8/ch tranlsfer, shall 7ot be

14 given effect for the pCurposes of this title.

15 § 105. Subject matter of copyright: United States Government

16 works

17 Copyright protection lunder this title is not available for any work

18 of the UT 7nited States Government, but the TJ77ited States Government

19 is not preclhded fronm receiving and holding copyrights tralnsferred

20 to it by assignmient, bequest, or otherwoise.

21 § 106. Exclusive rights in copyrighted works

22 Subject to sectiotns 107 through 117, the own)er of copyright ?under

23 this title has the exclusive rights to do and to authorize any of the

24 following:

25 (1) to reproduce the copyrighted ,work in copies or phono-

26 records;

27 (2) to prepare derivative vworks based uvpon the copyrighted

28 woork;

29 (3) to distribute copies or phonorecords of the copyrighted

30 work to the putblic by sale or other 'transfer of ownership, or by

31 retoal, lease, or lending;

32 (4) in the case of literary, inmsical, dramatsic, and ch oreograph ic

33 works. pa)ntorniomes, vntion pictures ard other audiovisual works,

34 aqnd sound recordings, to performn the copyrighted work pub7ic7y

35 (5) in the case of literary, musical, dramilatic and choreographic

36 works, pantomines, a7nd pictorial, graphic, or seulptural works,

37 i7ncluding the individtal ivmages of a 7motion picture or other

38 audiovisual work, to display the copyrighted gwork publicly.

39 § 107. Limitations on exclusive rights: Fair use

40 Notwithstanding the provisions of section 106, the fair ucse of a
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1 copyrighted work, including such use by reproduction in copies or

2 phonorecords or by any other means specified by that section, for pur-

3 poses such as criticism, comment, news reporting, teaching, scholar-

4 ship, or research, is not an infringement of copyright. In determining

5 whether the use made of a worlk in any particular case is a fair use

6 the factors to be considered shall include:

7 (1) the purpose and character of the use;

8 (2) the nature of the copyrighted work;

9 (3) the amoulnt and substantiality of the portion used in re-

10 lation to the copyrighted work as a whole; and

11 (4) the effect of the use upon the potential market for or value

12 of the copyrighted work.

13 § 108. Limitations on exclusive rights: Reproduction by libraries

14 and archives

15 (a) Notwithstanding the provisions of section 106, it is not an in-

16 fringementt of copyright for a library or archives, or any of its em-

17 ployees acting within the scope of their employm7)ent, to reproduce no

18 more than one copy or phonoerecord of a work, or distribute such copy

19 or phonorecord, under the conditions specified by this section, if:

20 (1) The reproduction or distribution is made without any pur-

21 pose of direct or indirect comn7nercial advantage; and

22 (2) The collections of the library or archives are (i) open to the

23 public, or (ii) available not only to researchers affiliated with the

24 library or archives or with the institution of which it is a part, but

25 also to other persons doing research in a specialized field,

26 (3) The reproductioqn or distribution of the work includes a

27 notice of copyright.

28 (b) The rights of reproduction and distribution under this section

29 apply to a copy or phonorecord of an unpublished work duplicated in

30 facsimnile formi solely for purposes of preservation and security or for

31 deposit for research use in another library or archives of the type de-

32 scribed by clause (2) of subsection (a), if the copy or phonorecord

33 reproduced is cturwe7tly in the collections of the library or archives.

34 (c) The right of rep),odluction under this section applies to a copy

35 or phonorecord of a published work duplicated in facsimile fornm solely

36 for the purpose of replacelmeiet of .a copy or phonorecord that is dam-

37 aged, deteriorating. lost, or stolen, if the library or archives has, after

38 a reasonable effort, determined that an u7used replacement cannot be

39 obtained at a f air price.

40 (d) The rights of reproduction and distribution under this section
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1 apply to a copy, made from the collection of a library or archives

2 where the user makes his request or from that of another library or

3 archives, of no more than one article or other contribution to a copy-

4 righted collection or periodical issue, or to a copy or phonorecord of a

5 small part of any other copyrighted work, if-

6 (1) The copy becomes the property of the user, and the library

7 or archives has had no notice that the copy would be used for any

8 purpose other than private study, scholarship, or research; and

9 (2) The library or archives displays prominently, at the place

10 where orders are accepted, and includes on its order formn, a warn-

11 ing of copyright in accordance with requirements that the Reg-

12 ister of Copyrights shall prescribe by regulation.

13 (e) The rights of reproduction and distribution under this section

14 apply to the entire work, or to a substantial part of it, made from the

15 collection of a library or archives where the user makes his request or

16 from that of another library or archives, if the library or archives has

17 first determined, on the basis of a reasonable investigation that a copy

18 or phonorecord of the copyrighted work cannot be obtained at a fair

19 price, if:

20 (1) The copy becomes the property of the user, and the library

21 or archives has had no notice that the copy would be used for any

22 purpose other than private study, schlolarship. or research; and

23 (2) The library or archives displays prominently, at the place

24 . -where orders are accepted. anl includes on its order form, ,a warn-

25 ing of copyright in accordance iwith requirements that the Register

26 of Copyrights shall prescribe by regulation.

27 (f) Nothiig iiz this section-

28 (1) shall be construed to impose liability for copyright in-

29 frilgenlment upon a library or archives or.its employees for the un-

30 supervised use of reprodutcing equipment located on its premises,

31 provided that such equipment displays a notice that the making

32 - of a copy 7imay be subject to the copyright law;

33 (2) excuses a person who uses such reproducing equipment or

34 who requests a copy under subsection (d) from liability for copy-

35 right infrilgement for aly such act, or for any later use of such

36 copy, if it exceeds fair use as provided by section 107;

37 (3) in any way affects the right of fair use as provided by sec-

38 tion 107, or any contractual obligations assumed at any time by

39 the library or archives when it obtained a copy or phonorecord of

40 a work in its collections.

41 (g) The rights of reproduction and distribution under this section
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1 extend to the isolated and unrelated reproduction or distribution of a

2 single copy or phonorecord of the same material on separate occasions,

3 but do not extend to cases where the library or archives, or its em-

4 ployee:

5 (1) is aware or has substantial reason to believe that it is en-

6 gaging in the related or concerted reproduction or distribution of

7 multiple copies or phonorecords of the same material, whether

8 made onL one occasion or' over a period of time, and whether in.

9 tended for aggregate use by one or more individuals o?' for sep-

10 arate use by the individual members of a group; or

11 (2) engages in the systematic reproduction or distribution of

12 single or multiple copies or phonorecords of material described

13 in subsection (d).

14 (h) The rights of reproduction and distribution under this section

15 (do not apply to a musical work, a pictorial, graphic or sculptural work,

16 or a motion picture or0 other audio-visual work, except that no such

17 limitation shall apply with respect to rights granted by subsections

18 (b) and (c).

19 § 109. Limitations on exclusive rights: Effect of transfer of par-

20 ticular copy or phonerecord

21 (a) Notwoithstanding the provisions of section 106(3), the owner of

22 a particular. copy or phonlorecord lawfully made under this title, or any

23 person, authorized by him, is entitled, without the authority of the

24 copyright owners, to sell or otherwoise dispose of the possession of that

25 copy or phonorecord.

26 (b) Notiwithstanding the provisions of section 106(5), the owner

27 of a particular copy lawfully miade under this title, or any person

28 authorized by him, is entitled, without the authority of the copyright

29 owner, to display that copy publicly, either directly or by the projec-

30 tion. of no more than one image at a time, to viewers present at the

31 place where the copy is located.

32 (c) The privileges prescribed by subsections (a) and (b) do not,
33 unless authorized by the copyright owner, extend to any person, who

34 has acquired possession of the copy or phonorecord from the copy-

35 right owner, by rental, lease, loan, or otherwise, without acquiring

36 ownership of it.

37 § 110. Limitations on exclusive rights: Exemption of certain per-

38 formances and displays

39 Notwithstanding the provisions of section 106, the following are not

40 infringements of copyright .'

41 (1) performance or display of a work by instructors or pupils
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1 in the course of face-to-face teaching activities of a nonprofit

2 educational institution, in a classroom or simlilar place devoted

3 to instruction, unless, in the case of a motion picture or other

4 audiovisual work, the perfo~rmance, or the display of individual

5 images, is given by means of a copy that was not lawfully made

6 under this title and that the person responsible for the perform-

7 ance knew or had reason to believe was not zlawfully made;

8 (2) performnance of a nondranmatic literary or musical work or

9 of a sound recording, or display of a work, by or in the course of

10 a transmission, if:

11 (A) the performance or display is a regula)r part of the

12 systematic instructional activities of a governmen*tal body o)r

13 a nonprofit educational institution; atnd

14 (B) the performanlce or display is directly related and of

15 material assistance to the teaching content of the tranzsmis-

16 sion; and

17 (C) the transmission is made primarily for:

18 (i) reception in classrooms or similar places nomvnally

19 devoted to instruction, or

20 (ii) reception by persons to whom the transnzission is

21 directed because their disabilities or other special circum-

22 stances prevent their attendance in classrooms or similar

23 places normally devoted to instruction, or

24 (iii) reception by officers or employees of govern7men-

25 tal bodies as a part of their offlcial duities or employ-

26 ment;

27 (3) performv7ance of a nondranzatic literary or vmusical work

28 or of a dramatico-musical work of a religiouts nature, or of a soundl

29 recording, or display of a work, in the course of services at a place

30 of worship or other religious assembly;

31 (4) perfo ormance of a nonwdram. atic litelrary or m usical work or

32 of a sound recordigng, otherwise thian in a transmvission. to the pub-

33 lie without any purpose of direct or indi7rect comnznrcial advan-

34 tage and without paymenvt of any fee or othler compensation for

35 the perfolmanzalce to any of its performers, pro0noters, or orga-

36 -nizers, if:

37 (A) there is no direct or indirect admn7ission. charge, or

38 (B) the proceeds. after deducting the reasonable costs of

39 producing the per7foirmqance, are atised exelusilrely for educa-

40 tioal, rclif/ious, o)r charitable purposes and not for private
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1 financial gain, except where the copyright owner has served

2 notice of his objections to the performance under the follow-

3 ing conditions:

4 (i) The notice shall be in writing and signed by the

5 copyright owner or his duly authorized agent; and

6 (ii) The notice shall be served on the person respon-

7 sible for the performance at least seven days before the

8 date of the performance, and shall state the reasons for

9 his objections; and

10 (iii) The notice shall comply, in form, content, and

11 manner of service, with requirements that the Register

12 of Copyrights shall prescribe by regulation;

13 (5) communication of a transmission embodying a performance

14 or' display of a work by the public reception of the transmission

15 on a single receiving apparatus of a kind commonly used in pri-

16 vate homes, unless:

17 (A) a direct charge is made to see or hear the transmis-

18 sion; or

19 (B) the transmission thus received is further transmitted

20 to the public;

21 (6) performance of a nondramatic musical work or of a sound

22 recording in the course of an annual agricultural or horticultural

23 fair or exhibition conducted by a governmental body or a non-

24 profit agricultural or horticultural organization;

25 (7) performance of a nondramatic musical work or of a sound

26 recording by a vending establishment open to the public at large

27 without any direct or indirect admission charge, where the sole

28 purpose of the performance is to promote the retail sale of copies
29 or phonorecords of the work and the performance is not trans.

30 mitted beyond the place where the establishment is located.

31 § 111. Limitations on exclusive rights: Secondary transmissions

32 (a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.-The second-

33 ary transmission of a primary transmissionl embodying a performance

34: or display of a work is not an infringement of copyright if:

35 (1) the secondary transmission is not made by a cable system,

36 and consists entirely of the relaying, by the management of a

37 hotel, apartment house, or similar establishment, of signals trans-

38 mitted by a broadcast station licensed by the Federal Convmwunica-

39 tions Commission, within the local service area of such station, to

40 the private lodgings of guests or residents of such establishment,

S. 1361 -- 7
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1 and no direct charge is made to see or hear the secondary trans:

2 mission; or

3 (2) the secondary transmission is made solely for the purpose

4 and under the conditions specified by clautse (2) of sectiol 110; or

5 (3) the secondary transm7issionz is made by a common, contract,

6 0or special carrier who has no direct or indirect control over the

7 content or selection of the primary transmission or over the par-

8 ticular recipienzts of the seconldary tran7smission, and whose ac-

9 tivities with respect to the secondary transmissions consist solely of

10 providig wires, eables, or) other comzmulications chan7els for the

11 utse of others: Provided, 7'hat the prlovisions of this clause extenld

12 only to the activities of said carrier with respect to secondary

13 transmissions and do not exempt froml, liability the activities of

14 others with respect to their ow0707 priary or secondary traLsmis-

15 sion; or

16 (4) the secondary transmissio~n is not made by a cable system, but

17 is made by a gover7m77etal body, or other nonprofit organization,

18 without any purpose of direct or indirect commercial adlvaltage,

19 and without charge to the recipients of the seconldary tralsmissio7n

20 other than assessments necessary to defray the actual and reason7-

21 able costs of maintain7ing andl operating the secondary transz7.is-

22 sion service.

23 (b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CON-

24 TROLLED GROUP .- Notwithstanding the provisions of subsections (a)

25 and (c), the secondary travnsvission to the ptublic of a primary trans-

26 mission embodying a performance or display of a work is actionable as

27 an act of infringemmcnt under section 501, and is fully subject to the

28 remedies provided by sections 502 through 506. if the pri7mary tra,7s-

29 mission is not made for receptio7n by the pIublic at large but is col-

30 trolled and limited to reception by particular, mem7bers of the public.

31 (c) SECONDARY TRANSMISSIONS BY CABLE SYS1'EMS.-

32 (1) Subject to the provisions of clautse (2) of this subsection, sec-

33 ondary transmissions to the public by a cable system. of a primary

34 transmission7 made by a broadcast station licensed by the Federal Coin-

35 muknications Commzission anld embodying a performa77ce or display of a

36 work shall be subject to com.pulsory licensing upon compliance with

37 the requirements of subsection (d) in the fo7lowing cases:

38 (A) Where the signals comprising the primary transmission

39 are exclusively aural and the secondary transmission is per-
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1 missible under the rules, regzlations or authorizations of the

2 Federal Communications Commission; or

3 (B) Where the community of the cable system is in whole or in

4 part within the local service area of the primary transmitter; or

5 (C) Where the carriage of the signals comprising the second-

6 ary transmission is permissible under the rules, regulations or

7 authorizations of the Federal Conmmunications Commission.

8 (2) Notwithstanding the provisions of clause (1) of this subsection,

9 the secondary transmission to the public by a cable system of a primary

10 transmission made by a broadcast station licensed by the Federal

11 Communications Commission and embodying a performance or dis-

12 play of a work is actionable as an act of infringement under section

13 501, and is fully subject to the remedies provided by sections 502

14 through 506, in the following cases:

15 (A) Where the carriage of the signals comprising the secondary

16 transmission is not permissible under the rules, regulations or

17 authorizations of the Federal Commnunications Comnmission; or

18 (B) Where the cable system, at least one month before the date

19 of the secondary transmission, has not recorded the notice speci-

20 fled by subsection (d).

21 (d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE

22 SYSTEMS.-

23 (1) For any secondary transmission to be subject to compulsory

24 licensing under subsection (c), the cable system shall at least one month

25 before the date of the secondary transmission or within 30 days after

26 the enactment of this Act, whichever date is later, record in the Copy-

27 right Office, a notice including a statement of the identity and address

28 of the person who owns or operates the secondary transmission service

29 or has power to exercise primary control over it together with the name

30 and location of the primary transmitter, or primary transmitters, and

31 thereafter, from time to time, such further information as the Register

32 of Copyrights shall prescribe by regulation to carry out the purposes

33 of this clause.

34 (2) A cable system whose secondary transmissions have been subject

35 to compulsory licensing under subsection (c) shall, during the months

36 of January, April, July, and October, deposit with the Register of

37 Copyrights, in accordance with requirements that the Register shall

38 prescribe by regulation-

39 (A) A statement of account, covering the three months next
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1 preceding, specifying the number of channels on which the cable

2 system made secondary transmissions to its subscribers, the names

3 and locations of all primary transmitters whose transmissions

4 were further transmitted by the cable system, the total number

5 of subscribers to the cable system, and the gross amounts paid to

6 the cable system irrespective of source and separate statements of

7 the gross revenues paid to the cable system for advertising, leased

8 channels, and cable-casting for which a per-program or per-

9 channel charge is made and by subscribers for the basic service of

10 providing secondary transmissions of primary broadcast trans-

11 mitters; and

12 (B) A total royalty fee for the period covered by the state-

13 ment, computed on the basis of specified percentages of the gross

14 receipts from subscribers to the cable service during said period

15 for the basic service of providing secondary transmissions of

16 primary broadcast transmitters, as follows:

17 (i) 1/2 percent of any gross receipts up to $40,000;

18 (ii) 1 percent of any gross receipts totalling more than

19 $40.000 but not more thaon $80.000;

20 (iii) 11/2 percent of any gross receipts totalling more than

21 $80,000. but not more than $120,000;

22 (iv) 2 percent of any gross receipts totalling more than

23 -$120.000, but not more than $160p00; and

24 (v) 21/2 percent of any gross receipts totalling more than

25 $160,000.

26 (3) The royalty fees thus deposited shall be distributed in accord-

27 ance with the following procedures:

28 (A) During the month of July in each year, every person claiming

29 to be entitled to compulsory license fees for secondary transmissions

30 made during the preceding twelve-month period shall file a claim

31 with the Register of Copyrights, in accordance with requirements that

32 the Register shall prescribe by regulation. Notwithstanding any pro-

33 visions of the antitrust laws (as designated in section 1 of the Act of

34 October 15, 1914, 38 Stat. 730, Title 15 U.S.C. section 12, and any

35 amendments of such laws), for purposes of this clause any claimants

36 may agree among themselves as to the proportionate division of com-

37 pulsory licensing fees among them, may lump their claims together

38 and file them jointly or as a single claim, or may designate a common

39 agent to receive payment on their behalf.

40 (B) After the first day of August of each year, the Register of
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1 Copyrights shall determine whether there exists a controversy concern-

2 ing the statement of account or the distribution of royalty fees. If he

3 determines that no such controversy exists, he shall, after deducting

4 his reasonable administrative costs under this section, distribute such

5 fees to the copyright owners entitled, or to their designated agents.

6 If he finds the existence of a controversy he shall certify to that fact

7 and proceed to constitute a panel of the Copyright Royalty Tribunal

8 in accordance with section 80-3. In such cases the reasonable adminis-

9 trative costs of the Register under this section shall be deducted prior

10 to distribution of the royalty fee by the tribunal.

11 (C) During the pendency of any proceeding under this subsection,

12 the Register of Copyrights or the Copyright Royalty Tribunal shall

13 withhold from distribution an amount sufficient to satisfy all claims

14 with respect to which a controversy exists, but shall have discretion

15 to proceed to distribute any amounts that are not in controversy.

16 (e) DEFINITIONS.-

17 As used in this section, the following terms and their variant forms

18 mean the following:

19 A "primary transmission" is a transmission made to the public

20 by the transmitting facility whose signals are being received and

21 further transmitted by the secondary transmission service. regard-

22 less of where or when the performance or display -was first

23 transmitted.

24 A "secondary transmission" is the further transmitting of z

25 primary transmission simultaneously woith the primary trans-

26 mission or nonsimultaneously with the primary transmission if by

27 a "cable system" not located in whole or in part within the bound-

28 ary of the forty-eight contiguous States.

29 A "cable system" is a facility, located in any State, Territory,

30 Trust Territory or Possession that in whole or in part receives

31 signals transmitted or programs broadcast by one or more tele-

32 vision broadcast stations licensed by the Federal Communications

33 Commission and makes secondary transmissions of such signals

34 or programs by wires, cables, or other communications channels

35 to subscribing members of the public wcho pay for such service.

36 For purposes of determining the royalty fee under subsection

37 (d) (2) (B), two or more cable systems in contiguous communi-

38 ties under common ownership or control or operating from one

39 headend shall be considered as one system.

40 The "local service area of a primary transmitter" comprises
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1 the area in whish a television broadcast station is entitled to

2 insist upon its signal being retransmitted by a cable system

3 pursuant to the rules and regulations of the Federal Communica-

4 tions Commission.

5 § 112. Limitations on exclusive rights: Ephemeral recordings

6 (a) Notwithstanding the provisions of section 106, and except in the

7 case of a motion picture or other audiovisual work, it is not an infringe-

8 ment of copyright for a transmitting organization entitled to transmit

9 to the public a performance or display of a work, under a license or

10 transfer of the copyright or utnder the limitations on exclusive rights

11 in sound recordings specified by section 114(a), to make no more than

12 one copy or phonorecord of a particular transmission program em-

13 bodying the performance or display, if-

14 (1) the copy or phonorecord is retained and used solely by the

15 transmitting organization that made it, and no further copies or

16 phonorecords are reproduced from it; and

17 (2) the copy or phonorecord is used solely for the transmitting

18 organization's own transmissions within its local service area, or

19 for purposes of archival preservation or security; and

20 (3) unless preserved exclusively for archival purposes, the copy

21 or phonorecord is destroyed within six months from the date the

22 transinission program was first transmitted to the public.

23 (b) Notwithstanding the provisions of section 106, it is not an in-

24 frinqgement of copyright for a governmental body or other nonprofit

25 organization entitled to transmit a performance or display of a work,

26 usnder section 110(2) or under the limitations on exclusive rights in

27 sound recordings specified by section 114(a), to make no more than

28 thirty copies or phonorecords of a particular transmission program

29 embodying the performance or display, if-

30 (1) no further copies or phonorecords are reproduced from the

31 copies or phonorecords made under this clause; and

32 (2) except for one copy or phonorecord that may be preserved

33 exclusively for archival purposes, the copies or phonorecords are

34 destroyed within seven years from the date the transmission pro-

35 gram was first transmitted to the public.

36 (c) Notwithstanding the provisions of section 106, it is not an in-

37 fringement of copyright for a governmental body or other nonprofit

38 organization to make for distribution no more than one copy or phono-

39 record for each transmitting organization specified in clause (2) of this

40 subsection of a particular transmission program embodying a perform-
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1 ance of a nondramatic musical work of a religious nature, or of a sound

2 recording of such a musical 'work, if-

3 (1) there is no direct or indirect charge for making or dis-

4 tributing any such copies or phonorecords; and

5 (2) none of such copies or phonorecords is used for any per-

6 formance other than a single transmission to the public by a trans-

7 mitting organization entitled to transmit to the public a perform-

8 ance of the work under a license or transfer of the copyright;

9 and

10 (3) except for one copy or phonorecord that may be preserved

11 exclusively for archival purposes, the copies or phonorecords are

12 all destroyed within one year from the date the transmission pro-

13 gram was first transmitted to the public.

14 (d) The transmission program embodied in a copy or phonorecord

15 made under this section is not subject to protection as a derivative

16 work under this title except with the express consent of the owners of

17 copyright in the pre-existing works employed in the program.

18 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

19 tural works

20 (a) Subject to the provisions of clauses (1) and (2) of this sub-

21 section, the exclusive right to reproduce a copyrighted pictorial,

22 graphic, or sculptural work in copies under section 106 includes the

23 right to reproduce the work in or on any kind of article, whether use-

24 ful or otherwise.

25 (1) This title does not afford, to the owner of copyright in a

26 work that portrays a useful article as such, any greater or lesser

27 rights with respect to the making, distribution, or display of the

28 useful article so portrayed than those afforded to such works

29 under the law, whether title 17 of the common law or statutes of a

30 State, in effect on December 31. 1974, as held applicable and con-

31 strued by a court in an action brought under this title.

32 (2) In the case of a work lawfully reproduced in useful articles

33 that have been offered for sale or other distribution to the public,

34 copyright does not include any right to prevent the making, dis-

35 tribution7, or display of prictures or photographs of such articles

36 in connection with advertisements or commentaries related to the

37 distribution or display of such articles, or in connection .with nezos

38 reports.

39 (b) When a pictorial, graphic, or sculptural work in which copy-

40 right subsists under this title is utilized in an original ornamental
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1 design of a useful article, by the copyright proprietor or under an

2 express'license from him, the design shall be eligible for protection

3 under the provisions of title III of this Act.

4 (c) Protection under this title of a work in which copyright subsists

5 shall terminate with respect to its utilization in useful articles when-

6 ever the copyright proprietor has obtained registration of an orna-

7 mental design of a useful article embodying said work under the pro-

8 visions of title II of this Act. Unless and until the copyright pro-

9 prietor has obtained such registration., the copyright pictorial, graphic,

10 ' or sculptural work shall continue in all respects to be covered by and

11 subject to the protection afforded by the copyright subsisting under

12 this title. Nothing in this section shall be deemed to create any addi-

13 tional rights or protection under this title.

14 (d) Nothing in this section shall affect any right or remedy held

15 by any person under this title in a work in iwhich copyright was sub-

16 sisting on the effective date of title III of this Act, or with respect to

17 any utilization of a copyrighted work other than in the design of a

18 useful article.

19 § 114. Scope of exclusive rights in sound recordings

20 (a) LIMITATIONS ON EXCLUSIVE RIGHTS.-The exclusive rights of

21 the owner of copyright in a sound recording are limited to the rights

22 specified by clauses (1), (3), and (4) of section 106. The exclusive

23 rights of the owner of copyright in a sound recording to reproduce and

24 perfosrm it are limited to the rights to duplicate the sound recording

25 in the form of phonorecords or copies of audiovisual works that

26 directly or indirectly recapture the actual sounds fixed in the record-

27 ing, and to perform those actual sounds. These rights do not extend

28 to the making or duplication of another sound recording that is an

29 independent fixation of other sounds, or to the performance of other

30 sounds, even though such sounds imitate or simulate those in the copy-

31 righted sound recording.

32 (b) PERFORMANCE RIGHTS DISTINCT.-The exclusive right to per-

33 form publicly, by means of a phonorecord, a copyrighted literary,

34 musical, or ldramatic work, and the exclusive right to perform publicly

35 a copyrighted sound recording, are separate and independent rights

36 under this title.

37 (c) COMPULSORY LICENSE FOR PUBLIC PERFORMANCE OF SOUND

38 RECORDINGS.-

39 (1) Subject to the provisions of sections 111 and 116, the public

40 performance of a sound recording is subject to compulsory licens-



105

1 ing under the conditions specified by this subsection, if phono-

2 records of it have been distributed to the public under the

3 authority of the copyright owner.

4 (2) Any person who wishes to obtain a compulsory license under

5 this subsection shall fulfill the following requirements:

6 (A) He shall at least one month before the public perform-

7 ance and thereafter at intervals and in accordance with re-

8 quirements that the Register of Copyrights shall prescribe

9 by regulation, record in the Copyright Office a notice stating

10 his identity and address and declaring his intention to obtain

11 a compulsory license under this subsection;

12 (B) Deposit with the Register of Copyrights, at annual

13 intervals in accordance with requirements that the Register

14 of Copyrights shall prescribe by regulation, a statement of

15 account and a total royalty fee for the period covered by the

16 stateme*nt, based on the royalty rates specified by clause (4).

17 (3) In the absence of a negotiated license, failure to record the

18 notice, file the statement, or deposit the royalty fee prescribed

19 by clause (2) renders the public performance of a sound record-

20 ing actionable as an act of infringement under section 501 and

21 fully subject to the remedies provided by sections 502 through

22 505, but not including the criminal remedies provided by section

23 506.

24 (4) The annual royalty fees under this subsection may, at the

25 user's option, be computed on either a blanket or a prorated basis.

26 Although a negotiated license may be substituted for the compul-

27 sory license prescribed by this subsection, in no case shall the

28 negotiated rate amount to less than the applicable rate provided

29 by this clause. The following rates shall be applicable:

30 (A) For a radio or television broadcast station licensed by

31 the Federal Communications Commission, the royalty rate

32 shall be as follows:

33 (i) in the case of a broadcast station with gross receipts

34 from its advertising sponsors of more than $25,000 but

35 less than $100,000 a year, the yearly performance royalty

36 payment shall be $250; or

37 (ii) in the case of a broadcast station with gross receipts

38 from its advertising sponsors of ?more than $100,000 but

39 less than $200,000 a year, the yearly performance royalty

40 shall be $750; or
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1 (iii) in the case of a broadcast station with gross re-

2 ceipts from its advertising sponsors of more than $200,000

3 a year, the blanket rate shall be one percent of the net

4 receipts from advertising sponsors during the applicable

5 period. The alternative prorated rate is a fraction of one

6 percent of such net receipts, based on a calculation made

7 in accordance with a standard formula that the Register

8 of Copyrights shall prescribe by regulation, taking into

9 account the amount of the station's commnercial time de-

10 voted to playing copyrighted sound recordings and

11 whether the station is a radio or television broadcaster.

12 (B) Subject to section 111, for background music services

13 and other transmitters of performances of sound recordings

14 the blanket rate is 2 percent of the gross receipts from sub-

15 scribers or others who pay to receive the transmission during

16 the applicable period. The alternative prorated rate is a frac-

17 tion of 2 percent of such gross receipts, based on a calculation

18 made in accordance with a standard formula that the Register

19 of Copyrights shall prescribe by regulation, taking into ac-

20 count the proportion of time devoted to musical performances

21 by the transmitter during the applicable period, and the ex-

22 tent to which the transmitter is also the owner of copyright

23 in the sound recordings performed during said period.

24 (C) For an operator of coin-operated phonorecord players,

25 as that term is defined by section 116, and for a cable system,

26 as that term is defined by section 111, the compulsory licensing

27 rates shall be governed exclusively by those respectir e sec-

28 tions, and not by this subsection.

29 (D) For all other users not otherwise exemptedl, the blanket

30 rate is $25 per year for each location at which copyrighted

31 sound recordings are performed. The alternative prorated

32 rate shall be based on the number of separate performances

33 of such works during the year and, in accordance with a

34 standard formula that the Register of Copyrights shall pre-

35 scribe by regulation, shall vot exceed $5 per day of use.

36 (d) EXEMPTIONS.-In addition to users exempted from liability by

37 section 110 or subject to the provisions of section 111 or 116, any

38 person who publicly performs a copyrighted sound recording and who

39 would otherwise be subject to liability for such perfoirmnance is ea-

40 empted from liability for infringement and 'from the compulsory
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1 licensing requirements of this section, during the applicable annual

2 period, if-

3 (1) In the case of a broadcast station, its gross receipts from

4 advertising sponsors were less than $25,000; or

5 (2) In the case of a background music service or other transmit-

6 ter of performances of sound recordings, its gross receipts from

7 subscribers or others who pay tp receive the transmission were less

8 than $10,000.

9 (e) DISTRIBUTION OF ROYALTIES.-

10 (1) During the month of September in each year, every person

11 claiming to be entitled to compulsory license fees under this sec-

12 tion for performances during the preceding twelve-month period

13 shall file a claim with the Register of Copyrights, in accordance

14 with requirements that the Register shall prescribe by regulation.

15 Such claim shall include an agreement to accept as final, except as

16 provided in section 809 of this title, the determination of the Copy-

17 right Royalty Tribunal in any controversy concerning the distri-

18 bution of royalty fees deposited under subelause (B) of subsection

19 (c) (2) of this section to which the claimant is a party. Notwith-

20 standing any provisions of the antitrust laws (the Act of Oc-

21 tober 15, 1914, 38 Stat. 730, and any amendments of any such

22 laws), for purposes of this subsection any claimants may agree

23 among themselves as to the proportionate division of compulsory

24 licensing fees among them, may lump their claims together and

25 file them jointly or as a single claim, or may designate a common

26 agent to receive payment on their behalf.

27 (2) After the first day of October of each year, the Register of

28 Copyrights shall determine whether there exists a controversy con-

29 cerning the distribution of royalty fees deposited under subelause

30 (B) of subsection (c) (2). If he determines that no such contro-

31 versy exists, he shall, after deducting his reasonable administra-

32 tive costs under this section, distribute such fees to the copyright

33 owners and performers entitled, or to their designated agents.

34 If he finds that such a controversy exists he shall certify to that

35 fact and proceed to constitute a panel of the Copyright Royalty

36 Tribunal in accordance with section 803. In suchA cases the reason-

37 able administrative costs of the Register under this section shall be

38 deducted prior to distribution of the royalty fee by the tribunal.

39 (3) For the purposes of this section--

40 (A) One half of all royalties to be distributed shall be paid
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1 to the copyright owners, and the other half shall be paid to

2 the performers, of the sound recordings for which claims have

3 been made under clause (1); and

4 (B) During the pendency of any proceeding under this

5 section, the Register of Copyrights or the Copyright Royalty

6 Tribunal shall withhold from distribution an amount suffi-

7 cient to satisfy all claims with respect to which a controversy

8 exists, but shall have discretion to proceed to distribute any

9 amounts that are not in controversy.

10 (f) RELATION TO OTHER SECTIONS.-The public performance of

11 sound recordings by means of secondary transmissions and coin-oper-

12 ated phonorecord players is governed by sections .11 and 116, respec-

13 tively, and not by this section, except that there shall be an equal

14 distribution of royalty fees for such public performances between

15 copyright owners and performers as provided by subsection (e) (3) (A)

16 of this section.

17 (g) DEFINITIONS.-As used in this section, the following terms and

18 their variant forms mean the following:

19 (1) "Commercial time" is any transmission program, the time

20 for which is paid for by a commercial sponsor, or any transmis-

21 sion program that is interrupted by a spot commercial announce-

22 ment at intervals of less than fourteen and one-half minutes.

23 (2) "Performers" are musicians, singers, conductors, actors,

24 narrators, and others whose performance of a literary, musical.

25 or dramatic work is embodied in a sound recording.

26 (3) "Net receipts from advertising sponsors" constitute gross

27 receipts from advertising sponsors less any commissions paid by a

28 radio station to advertising agencies.

29 § 115. Scope of exclusive rights in nondramatic musical works:

30 Compulsory license for making and distributing phono-

31 records

32 In the case of nondramatic musical works, the exclusive rights pro-

33 vided by clauses (1) and (3) of section 106, to make and to distribute

34 phonorecords of such works, are subject to compu7sory licensing under

35 the conditions specified by this section.

36 (a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-

37 (1) When phonorecords of a nondramatic musical work have

38 been distributed to the public under the authority of the copyright

39 owner, any other person may, by complying with the provisions

40 of this section, obtain a compulsory license to make and distribute
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1 phonorecords of the work. A person. may obtain a compulsory

2 license only :f his primary purpose in making phonorecords is to

3 distribute them to the public for private use. A person may not

4 obtain a compulsory license for use of the work in the duplication

5 of a sound recording made by another.

6 (2) A compulsory license includes the privilege of making a

7 musical arrangement of the work to the extent necessary to con-

8 form it to the style or manner of interpretation of the perform-

9 ance involved, but the arrangement shall not change the basic

10 melody or fundanzental character of the work, and shall not be

11 subject to protection as a derivative work under this title, except

12 with the express consent of the copyright owner.

13 (b) NOTICE OF INTENTION TO OBTAIN COMPULSORY LICENSE; DESIG-

14 NATION OF OWNER OF PERFORMANCE RIGHT.-

15 (1) Any person who wishes to obtain a compulsory license

16 under this section shall, before or within thirty days after making,

17 and before distributing any phonorecords of the work, serve notice

18 of his intention to do so on the copyright owner. If the registra-

19 tion or other public records of the Copyright Oflice do not identify

20 the copyright owner and include an address at which notice can

21 be served on him, it shall be sufficient to file the notice of intention

22 in the Copyright Office. The notice shall comply, in, form, con-

23 tent, and manner of service, 'with requirements that the Register

24 of Copyrights shall prescribe by regulation.

25 (2) If the copyright owner so requests in writing not later than

26 ten days after service or filing of the notice requir ed by clause (I),.

27 the person exercising the compulsory license shall designate, on

28 a label or container accompanying each phonorecord of the work

29 distributed by him, and in the form and manner that the Register

30 of Copyrights shall prescribe by regulation, the name of the

31 copyright owner or his agent to whom royalties for public per-

32 formance of the work are to be paid.

33 (3) Failure to serve or file the notice required by clause (1), or

34 to designate the name of the owner or agent as required by clause

35 (2), forecloses the possibility of a compulsory license and, in the

36 absence of a negotiated license, senders the making and distribu-

37 tion of phonorecords actionable a.s acts of infringement under

38 section 501 and fully subject to the remedies provided by sections

39 502 through 506.
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I (c) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.-

2 (1) To be entitled to receive royalties under a compulsory

3 license, the copyright owner must be identified in the registration

4 or other public records of the Copyright Otice. The oqwoer is

5 entitled to royalties for phonorecords manlufactured and distrib-

6 uted after he is so identified but he is not entitled to recover for

7 any phonzorecords previously manufactured and distributed.

8 (7) Except as provided by clause (1). the royalty undler a

9 compulsory license shall be payable for every phonorecord imanu-

10 factured and distributed in accordance qoith the license. With

11 respect to each work embodied in the phonlorecord, the royalty

12 shall be either three cents, or three quarter cent per minute of

13 playing time or fraction thereof, whichever amount is larger.

14 (3) Royalty payments shall be made on or before the twentieth

15 day of each month and shall inlcude all royalties for the month

16 next preceding. Each monthly payment shall be accompanied

17 by a detailed statement of account, which shall be certified by a

18 Certified Public Accountant and comply in formn, content, and

19 manner of certification with requirements that the Register of

20 Copyrights shall prescribe by regulation.

21 (4) If the copyright owner does not receive the monthly pay-

22 ment and statement of accou~nt owhen due, he may give written

23 notice to the licensee that, unless the default is remedied within

24 thirty days fromn the date of the notice, the cov7pulsory license

25 'will be automatically teremignated. Such. termination rewnders the

26 making and distribution of all phoowrecords, for which the roy-

27 alty had not been paid, actionable as acts of infringe7met n,,ader

28 section 501 and fully subject to the remedies provided by section1s

29 502 through 506.

30 § 116. Scope of exclusive rights in nondramatic musical works and

31 sound recordings: Public perfr!:-arnccs by means of coin-

32 operated phonorecord player:

33 (a) LIMITATION ON EXCLUSIVE RIGHT.-In the case of a non-

34 (Iramanti;c s;ca7l work c7)bodlied ii a. phonorecord, and in, the case

35 of a sounwd reroroiding, the exrch7csil.e righqt unde)r crlause (.4) of section

36 106 to pe)rform. the work publ77ily by/ 7Neanrs of a rcoi-ope(rated phono-

37 ?ecord p7ater is 7imitcd as follows:

38 (1) 7'/h plroprietor, of the c.'tutblishme. t in u7hieh. the ?pub7ic

39 periforman7?wce takes p7tc. is vo/ 7liab1le for ilnfrinqgeme7nt wqith. re-

40 speect to such public pcrfor)man oce td7less:



1 (A) he is the operator of the phoworecord player; or

2 (B) he, refuses or fails, vwithin one monlth after receipt by

3 registered or certified matil of a request, at a tinm duri'ng

4 which the certificate requiired by subclause (1)(C) of sub-

5 section (b) is vwt affxed to the phoworeco?:d player, by the

6 copyriight owlnver, to rmake full disclosure, by registered or

7 cer)tified mail, of the ideitity of the operator of the phowno-

8 recotrdl playe'r.

9 (?) The operator of the coi-a-operated phonorecord player mnay

10 obtai), a compul.7somry 7icee.se to perform the work publicly on that

11 phoworecord player by filing the application., afxzig the certifi-

12 cate, and payinvg the royalties pro7ided by subsection (b).

13 (b) RECORDATION OF C'OIN-OPERATED PHONORECORD PLAYER, AF-

14 FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPUL-

15 SORY LICENSE.-

16 (1) Avny operator who wvishes to obtain a compulsorly license

17 for the public performance of 'wcoks onl a coin-operated pholo-

18 record( player shall fulfil7 the fo7loicing requirements:

19 (A) Before or wuithin ole monyth after such performantces

20 are mlade arailable on, a particurlar phonorecord player, and

21 durinyg the mnonith of IJanuary in each succeeding year that

22 such performanwes are made available in that particular

23 phonorecord player, he shall file in. the Copyright Office, in

24 arcordance with requiremene ts. that the Register2 of Copyrights

25 shall p'e.scribe by regulation, an* application containing the

26 ynam.e and address of the operator of the phonorecord player

27 anld the manl ufactule2r an d- serial nttumber or other explicit

28 ;dentification of the phonorecord player, ad in. addition to

29 the fee prescribehd by clause (9) of section. 708(a), he sha7ll

30 deposit qwith the Registeri of Copyrights a royalty fee for

31 the curren.t calegndar year of $8 for that particular phono-

32 record p7layer. If s.uch per form aeices are rmeade arailable 07o a

33 particular phoworecord playter for the first time after .July 1

34 of any year? the roy(alty fee to be deposited for the remain7der

35 of that year shall be $4.00.

36 (B) Within. tvcntty d(ays of recoipt of anr. appliration, adl a

37 roya7lty fee pursuant to su1bclause (.A), the Register of Copy-

38 rights sh7ll7 issue to the a)pplicant a certifira!e for the pIhonwo-

39 re'ecord player.

40 (C) On or before Al/arch 1 of the year in wchich the certifi-

41 cate prescribed by subcla use (B) of this clause is issued, or
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1 within ten days after the date of issue of the certificate, the

2 operator shall affix to the particular phonorecord player, in a

3 position where it can be readily examined by the public, the

4 certificate, iss'ued by the Register of Copyrights under sutb-

5 clause (B), of the latest application made by him under sub-

6 cla2use (A) of this clause with respect to that phonorecord

7 player.

8 (2) Failure to file the application, to affi the certificate or to

9 pay the royalty required by clause (1) of this subsection renders

10 the public performance actionable as an act of infringement under

11 section 501 and fully subject to the remedies provided by section

12 502 through 506.

13 (c) DISTRIBUTION OF ROYALTIES.-

14 (1) During the month of January in each year, every person

15 claiming to be entitled to compulsory license fees under this section

16 for performances during the preceding twelve-month period shall

17 file a claim with the Register of Copyrights, in accordance with

18 requirements that the Register shall prescribe by regulation. Such

19 claim shall include an agreement to accept as final, except as pro-

20 vided in section 809 of this title, the determination of the Copy-

21 right Royalty Tribunal in any controversy concerning the distri-

22 bution of royalty fees deposited under subclause (a) of subsec-

23 tion (b) (1) of this section to which the claimant is a party. Not-

24 withstanding any provisions of the antitrust laws (the Act of

25 October 15, 1914, 38 Stat. 730, and any amendments of any such

26 laws), for purposes of this subsection any claimants may agree

27 among themselves as to the proportionate division of compulsory

28 licensing fees among them, may lump their claims together and

29 file them jointly or as a single claim, or may designate a common

30 agent to receive payment on their behalf.

31 (2) After the first day of October of each year, the Register of

32 Copyrights shall determine whether there exists a controversy

33 conce1rning the distribution of royalty fees deposited under sub-

34 clause (A) of subsection (b) (1). If he determines that no such

35 controversy exists, he shall, after deducting his reasonable ad-

36 ministrative costs utnider this section, distribute such fees to the

37 copyright owners and perfonrmers entitled, or to their designated

38 agents. If he finds that such a controversy exists he shall certify

39 to that fact and proceed to constitute a panel of the Copyright

40 Royalty Tribunal in accordance with section 803. In such cases the
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1 reasonable administrative costs of the Register under this section

2 shall be deducted prior to distribution of the royalty fee by the

3 tribunal.

4 (3) The fees to be distributed shall be divided as follows:

5 (A) One eighth of the fees to be distributed shall be allo-

6 cated to copyright owners and performers of sound record-

7 ings, and the remainder to owners of copyright in nondra-

8 matic musical works;

9 (B) The fees allocated to copyright owners and performers

10 of sound recordings shall be divided equally between them, as

11 provided by section 114 (f) ;

12 (C) The fees allocated to owners of copyright in nondra-

13 matic musical works shall be distributed as follows:

14 (i) Every copyright owner not affiliated with a per-

15 forming rights society shall receive the pro rata share

16 of the fees to be distributed to which such copyright

17 owner proves his entitlement; and

18 (ii) The performing rights societies shall receive the

19 remainder of the fees to be distributed in such pro rata

20 shares as they shall by agreement stipulate among them-

21 selves, or, if they fail to agree, the pro rata share to

22 which such performing rights societies prove their

23 entitlement.

24 (D) During the pendency of any proceeding under this

25 section, the Register of Copyrights or the Copyright Royalty

26 Tribunal shall withhold from distribution an account suffi-

27 cient to satisfy all claims with respect to which a controversy

28 exists, but shall have discretion to proceed to distribute any

29 amounts that are not in controversy.

30 (4) The Register of Copyrights shall promulgate regulations

31 under which persons who can reasonably be expected to have

32 claims may, during the year in which performances take place,

33 without expense to or harassment of operators or proprietors of

34 establishments in which phonorecord players are located, have

35 such access to such establishments and to the phonorecord players

36 located therein and such opportunity to obtain information with

37 respect thereto as may be reasonably necessary to determine, by

38 sampling procedures or otherwise, the proportion of contribution

39 of the musical works of each such person to the earnings of the

40 phonorecord players for which fees shall have been deposited.

S. 1361 -- 8
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1 Any person who alleges that he has been denied the access per-

2 mitted under the regulations prescribed by the Register of Copy-

3 rights may bring on an action in the United States District Court

4 for the District of Columbia for the cancellation of the comrpul-

5 sory license of the phonorecord player to which such access has

6 been denied, and the court shall have the power to declare the

7 compulsory license thereof invalid from the date of issue thereof.

8 (d) CRIMINAL PENALTIES.-Any person who knowlingly makes a

9 false representation of a material fact in an application filed under

10 clause (1) (A) of subsection (b), or who 1knowingly alters a certificate

11 issued wnder clause (1) (B) of subsection (b) or knovwingly affixes

12 such a certificate to a pho'norecord player other than the one it covers,

13 shall be fined not more than $2,500.

14 (e) DEFINIrTONS.-As used in this section, the following terms and

15 their variant forms mean the following:

16 (1) A "coin-operated phonorecord player" is a .machine or de-

17 vice that:

18 (A) is employed solely for the performance of non-

19 dramatic musical works by means of phonorecords upon

20 being activated by insertion of a coin;

21 (B) is located in an establishment making no direct or

22 indirect charge for admission;

23 (C) is accompanied by a list of the titles of all the musical

24 works available for performance on it, which list is affixed to

25 the phonorecord player or posted in the establishment in a

26 prominent position where it canL be readily examined by the

27 public; and

28 (D) affords a choice of works available for performance

29 and permits the choice to be made by the patrons of the

30 establishment in which it is located.

31 (2) An "operator" is any person who, acone or jointly with

32 others:

33 (A) owns a coin-operated phonorecord player; or

34 (B) has the power to make a coin-operated phonorecord

35 player available for placement in an establishment for pur-

36 poses of public performance; or

37 (C) has the power to exercise. primary control over the

38 selection of the musical works made available for public

39 performance in a coil-operated phonorecord player.

40 (3) A "performing rights society" is an association or corpora-

41 tion that licenses the public performance of nondramatic musical
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1 works on behalf of the copyright owners, such as the American

2 Society of Composers, Authors and Publishers, Broadcast Music,

3 Inc., and SESAC, Inc.

4 § 117. Scope of exclusive rights: Use in conjunction with com-

5 puters and similar information systems

6 Notwithstanding the provisions of sections 106 through 116, this

7 title does not afford to the owner of copyright in a work any greater

8 or lesser rights with respect to the use of the work in, conjunction with

9 automatic systems capable of storing, processing, retrieving, or trans-

10 ferring information, or in conjunction with any similar device, ma-

11 chine, or process, than those afforded to works under the law,, whether

12 title 17 or the common law or statutes of a State, in effect on Decem-

13 ber 31, 1974, as held applicable and construed by a court in an action

14 brought under this title.

15 Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201. Ownership of copyright.
202. Ownership of copyright as distinct from ownership of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.
205. Recordation of transfers and other documents.

16 § 201. Ownership of copyright

17 (a) INITIAL OWNERSHIP.-Copyright in work protected under this

18 title vests initially in the author or authors of the work. The authors

19 of a joint work are co-owners of copyright in the work.

20 (b) WTORKS MADE FOR HIRE.-In the case of a work made for hire,

21 the employer or other persons for whom the work was prepared is

22 considered the author for purposes of this title, and, unless the parties

23 have expressly agreed otherwise in a written instrument signed by

24 them, ow00ns all of the rights comnprised in the copyright.

25 (c) CONTRIBUTIONS TO COLLECTIVE WoRKS.-Copyright in each sep-

26 arate contribution to a collective wcork is distinct from copyright in

27 the collective work as a whole, and vests initially in the author of the

28 contribution. In the absence of an express transfer of the copyright

29 or of any rights under it, the owner of copyright in the collective

30 work is prestmaed to have acquired only the privilege of reproducing

31 and distributing the contribution as part of that particular collective

32 work, any revision of that collective work, and any later collective

33 work in the same series.

34 (d) TRANSFER OF OWNERSHIP.-

35 (1) The ownership of a copyright may be transferred in whole

36 or in part by any means of conveyance or by operation of law, and
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1 may be bequeathed by will or pass as personal property by the

2 applicable laws of interstate succession.

3 (2) Any of the exclusive rights comprised in a copyright,

4 including any subdivision of any of the rights specified by section

5 106, may be transferred as provided by clause (1) and owned sepa-

6 rately. The owner of any particular exclusive right is entitled, to

7 the extent of that right, to all of the protection and remedies

8 accorded to the copyright owner by this title.

9 § 202. Ownership of copyright as distinct from ownership of

10 material object

11 Ownership of a copyright, or of any of the exclusive rights under

12 a copyright, is distinct from ownership of any material object in

13 which the work is embodied. Transfer of ownership of any material

14 object, including the copy or phonorecord in which the work is first

15 fixed, does not of itself convey any rights in the 'copyrighted work

16 embodied in the object; nor, in the absence of an agreement, does

17 transfer of ownership of a copyright or of any exclusive rights under

18 a copyright convey property rights in any material object.

19 § 203. Termination of transfers and licenses granted by the author

20 (a) CONDITIONS FOR TERMINATION.-In the case of any work other

21 than a work made for hire, the exclusive or nonexclusive grant of a

22 transfer or license of copyright or of any right under a copyright,

23 executed by the author on or after January 1, 1975, otherwise than

24 by will, is subject to termination under the following conditions:

25 (1) In the case of a grant executed by one author, termination

26 of the grant may be effected by that author or, if he is dead, by

27 the person or persons who, under clause (2) of this subsection,

28 own and are entitled to exercise a total of more than one half of

29 that author's termination interest. In the case of a grant executed

30 by two or more authors of a joint work. termnination of the grant

31 may be effected by a majority of the authors who executed it;

32 if any of such authors is dead, his termingation interest may be

33 exercised as a unit by the person or persons 'who, unde)r clause (2)

34 of this subsection, own and are entitled to exercise a total of more

35 than one half of his interest.

36 (2) Where an author is dead, his or her termination interest is

37 owned, and may be exerci.wed, by his wcidow (or her widower) and

38 children or grandch ildren as follows:

39 (A) The widow (or 'widower)) owns the author's entire ter-

40 mination interest unless there are any surviving children or
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1 grandchildren of the author, in which case the widow (or

2 widower) owns one half of the author's interest;

3 (B) The author's surviving children, and the surviving

4 children of any dead child of the author, own the author's

5 entire termination interest unless there is a widow (or wid-

6 ower), in which case the ownership of one half of the author's

7 interest is divided among them;

8 (C) The rights of the author's children and grandchildren

9 are in all cases divided among them and exercised on a per

10 stirpes basis according to the number of his children repre-

11 sented; the share of the children of a dead child in a termina-

12 tion interest can be exercised only by the action of a majority

13 of them.

14 (3) Termination of the grant may be effected at any time during

15 a period of five years beginning at the end of thirty-five years from

16 the date of execution of the grant; or, if the grant covers the right

17 of publication of the work, the period begins at the end of thirty-

18 five years from the date of publication of the work under the grant

19 or at the end of forty years from the date of execution of the

20 grant, whichever term ends earlier.

21 (4) The termination shall be effected by serving an advance

22 notice in writing, signed by the number and proportion of owners

23 of termination interests required under clauses (1) and (2) of this

24 subsection, or by their duly authorized agents, upon the grantee

25 or his successor in title.

26 (A) The notice shall state the effective date of the termina-

27 tion, which shall fall within the five-year period specified by

28 clause (3) of this subsection, and the notice shall be served

29 not less than two or more than ten years before that date. A

30 copy of the notice shall be recorded in the Copyright Office

31 before the effective date of termination, as a condition to its

32 taking effect.

33 (B) The notice shall comply, in form, content, and man-

34 ner of service, with requirements that the Register of Copy-

35 rights shall prescribe by regulation.

36 (5) Termination of the grant may be effected notwithstand-

37 ing any agreement to the contrary, including an agreement to

38 make a will or to make any future grant.

39 (b) EFFECT OF TERMINATION.-Upon the effective date of termina-

40 tion, all rights under this title that were covered by the terminated
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1 grant revert to the author, authors, and other persons owoning termi-

2 nation interests under clauses (1) and (2) of subsection (a), includ-

3 ing those owners who did not join in signing the notice of termination

4 under clause (4) of subsection (a), but with the following limitations:

5 (1) A derivative work prepared under authority of the grant

6 before its termination may continue to be utilized under the terms

7 of the grant after its termination, but this privilege does not ex-

8 tend to the preparation after the termination of other derivative

9 works based upon the copyrighted work covered by the terminated

10 grant.

11 (2) The future rights that will revert upon termination of the

12 grant become vested on the date the notice of termination has

13 been served as provided by clause (4) of subsection (a). The

14 rights vest in the author, authors, and other persons named in,

15 and in the proportionate shares provided by, clauses (1) and (2)

16 of subsection (a).

17 (3) Subject to the provisions of clause (.4) of this subsection,

18 a further grant, or agreement to make a further grant, of any

19 right covered by a terminated grant is ralid only if it is signed by

20 the same number and proportion of the owners, in whom the

21 right has vested under clause (2) of this subsection, as are re-

22 quired to terminate the grant under clauses (1) and (2) of sub-

23 section (a). Such further grant or agreement is effective with

24 respect to. all of the persons in whom the right it covers has vested

25 under clause (2) of this subsection, including those who did not

26 join in signing it. If any person dies after rights under a termi-

27 nated grant have vested in him, his legal representatives, lega-

28 tees, or heirs at law represent him for purposes of this clause.

29 (4) A further grant, or agreement to make a further grant, of

30 any right covered by a terminated grant is valid only if it is made

31 after the effective date of the termination. As an exception, how-

32 ever, an agreement for such a further grant may be made between

33 the persons provided by clau.se (3) of this subsection and the

34 original grantee or his successor in title, after the notice of termi-

35 nation has been served as provided by clause (4) of subsection (a) .

36 (5) Termination of a grant under this section affects only those

37 rights covered by the grant that arise under this title, and in no

38 way affects rights arising under any other Federal, State, or for-

39 eign laws.

40 (6) Unless and until termination is effected under this section,
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1 the grant, if it does not provide otherwise, continues in effect for

2 the term of copyright provided by this title.

3 §204. Execution of transfers of copyright ownership

4 (a) A transfer of copyright owznership, other than by operation of

5 law, is not valid unless an instrument of conveyance, or a note or

6 memnzorandu of the transfer, is in writing and signed by the owner

7 of the rights conveyed or his duly authorized agent.

8 (b) A certificate of acknowledgement is not required for the valid-

9 ity of a transfer, but is prima facie evidence of the execution of the

10 transfer if:

11 (1) in the case of a transfer executed in the United States, the

12 certificate is issued by a person authorized to administer oaths

13 within the United States; or

14 (2) in the case of a transfer executed in a foreign country, the

15 certificate is issued by a diplomatic or consular officer of the

16 United States, or by a person authorized to administer oaths

17 whose authority is proved by a certificate of such an officer.

18 § 205. Recordation of transfers and other documents

19 (a) CONDITIONS FOR RECORDATION.-Any transfer of copyright own-

20 ership or other docunment pertaining to a copyright may be recorded

21 in the Copyright Office if the docunzment filed for recordation bears the

22 actual signature of the person who executed it, or if it is accompanied

23 by a scorn or official certification that it is a true copy of the original

24 signed, document.

25 (b) CERTIFICATE OF RECORDATION.--The Register of Copyrights

26 shall, upon receipt of a document as provided by subsection (a) and

27 of the fee provided by section, 708, record the document and return it

28 with a certificate of recordation.

29 (c) RECORDATION AS CONSTRUCTIVE NOTICE.-Recordation of a docu-

30 ment in, the Copyright Office gigves all persons constructive notice of the

31 facts stated in the recorded documnent. but only if:

32 (1) the docunment, or material attached to it. specifically identi-

33 fies the work to uwhich it pertains so that, after the document is

34 indexed by the Register of Copyrights, it would be revealed by a

35 reasonable search.?under the title or registration number of the

36 work; and

87 (2) registration has been made for the w ork.

38 (d) RECORDATION AS PREREQUISITE TO INFRINGEMENT SUIT.-NO

89 person claiming by virtue of a transfer to the owner 'of copyright or

40 of any exclusive right unrdler a copyright is entitled to institute an in-
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1 fringement action u-nder this title until the instrument of transfer

2 under which he claims has been recorded in the Copyright Office, but

3 suit may be instituted after' such recordation on a cause of action that

4 arose before recoridation.

5 (e) PRIORITY BETWEEN CONFLICTING TRANSFERS.-As between two

6 conflicting transfers, the one executed first prevails if it is recorded, in

7 the manner required to give constructive notice under subsection (c)

8 within one month after its execution in the United States or within two

9 months after its execution abroad, or at any time before recordation in

10 such nmanner of the later tra ns'fer. Otherwoise the later transfer prevails

11 if recorded first in such nmanver. and if taken in good faith, for valu-

12 able consideration or on the basis of a binding pro mise to pay royal-

13 ties, and without notice of the earlier transfer.

14 (f) PRIORITY BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND

15 NONlEXCLUSIVE LICENSE.-A nonexclusive license, whether recorded

16 or not. prevails over a conflicting transfer of copyright ownership if

17 the license is evidenced by a 'written instrument signed by the owner of

18 the rights licensed or his duly authorized agent, and if:

19 (1) the license was taken before execution, of the transfer; or

20 (2) the license was taken in good faith before recordation of

21 the transfer and without notice of it.

22 Chapter 3.-DURATION OF COPYRIGHT
Sec.
301. Pre-enmption awith respect to other latws.
302. Duration of copyright: TVorks created on or after January 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

before Jan uary 1, 1975.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

23 § 301. Pre-emption with respect to other laws

24 (a) On and after January 1, 1975, all rights in the nature of copy-

25 right in. works that comne within the subject matter of copyright as

26 specified by sections 102 and 103. whether created before or after that

27 date and whether published or unpublished. are governed exclusively

28 by this title. Thereafter, no person is entitled to copyright, literary

29 property rights, or any equivalent legal or equitable right in any such

30 (,orik under the comm7ion. law1 or statutes of any State.

31 (b) Nothing in this title annuls or limits any rights or remedies

32 under the common law or statutes of any State with respect to:

33 (1) unpublished material that does not come within the subject

34 nmatte? of copyright as specified by sections 102 and 103, including

35 works of authorship not fixed in any tangible medium of ex-

36 pression;
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1 (2) any cause of action arising from undertakings commenced

2 before January 1, 1975;

3 (3) activities violating rights that are not equivalent to any of

4 the exclusive rights within the general scope of copyright as speci-

5 fled by section 106, including breaches of contract, breaches of

6 trust, invasion of privacy, defamation, and deceptive trade prac-

7 tices such as passing off and false representation.

8 § 302. Duration of copyright: Works created on or after Janu-

9 ary 1, 1975

10 (a) IN GENERAL.-Copyright in a work created on or after January,

11 1, 1975, subsists from its creation and, except as provided by the

12 followilng subsections, endures for a tern consisting of the life of the

13 author and fifty years after his death.

14 (b) JOINT WORKS.-In the case of a joint work prepared by two

15 or7 more authors who did not work for hire, the copyright endures for

16 a term.w consisting of the life of the last surviving author and fifty

17 years after his death.

18 (c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE

19 FOR HIRE.--In the case of an anonymous work, a pseudonymous work

20 or a work made for hire, the copyright endures for a tern of seventy-

21 five years from the year of its first publication, or a term of one

22 htundred years from the year of its creation, whichever expires first.

23 If, before the end of such term, the identity of one or more of the

24 authors of an anonymous or pseudonymous work is revealed in the

25 records of a registration made for that work under subsection (a)

26 or (d) of section 407, or in the records provided by this subsection,

27 the copyright in the work endures for the terrn specified by subsections

28 (a) or0 (b), based on the life of the author ort authors whose identity

29 has been revealed. Any person having an interest in the copyright in

30 an anonymous or pseudonymous work may at any time record, in

31 records to be maintained by the Copyright Office for that purpose, a

32 statement identifying one or more authors of the work; the statement

33 shall also identify the person filing it, the nature of his interest, the

34 source of his infovrnation, and the particular work affected, and shall

35 comply in form and content with requirements that the Register of

36 Copyrights shall prescribe by regulation.

37 (d) RECORDS RELATING TO DEATH OF AUTHORS.-Any person having

38 an interest in a copyright may at any time record in the Copyright

39 Offce a statemcnt of the date of death of the author of the copy-

40 righted work, or a statement that the author is still living on a par-
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1 ticular date. The statement shall identify the person filing it, the

2 nature of his interest, and the source of his information, alnd shall

3 comply in form and content with requirements that the Register

4 of Copyrights shall prescribe by regulation. The Register shall

5 maintain current records of information relating to the death of

6 authors of copyrighted works, based on such recorded statements

7 and, to the extent he considers practicable, on data contained in any

8 of the records of the Copyright Office or in other reference sources.

9 (e) PRESUMPTION AS TO AUTHOR'S DEATH.-After a period of seventy-

10 five years from the year of first publication of a work, or a period

11 of one hundred years from the year of its creation, whichever expires

12 first, anty person who obtains from the Copyright Office a certified

13 report that the records provided by subsection (d) disclose nothing

14 to indicate that the author of the work is living, or died less than fifty

15 years before, is entitled to the benefit of a presumption that the author

16 has been dead for a least fifty years. Reliance in good faith upon this

17 presumption shall be complete defense to any action for infringement

18 under this title.

19 § 303. Duration of copyright: Works created but not published

20 or copyrighted before January 1, 1975

21 Copyright in a work created before January 1, 1975, but not there-

22 tofore in the public domain or copyrighted, subsists from January 1,

23 1975, and endures for the term provided by section 302. In no case,

24 however, shall the term of copyright in such a work expire before

25 December 31, 1999; and, if the work is published on or before Decem-

26 ber 31, 1999, the term of copyright shall not expire before Decem-

27 ber 31,2024.

28 § 304. Duration of copyright: Subsisting copyrights

29 (a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any

30 copyright, the first term of wuhich is subsisting on January 1, 1975,

31 shall endure for twenty-eight years from the date it was originally

32 secured: Provided, That in the case of any posthumous work or of any

33 periodical. cyclopedic, or other composite work upon which the copy-

34 right was originally secured by the proprietor thereof, or of any work

35 copyrighted by a corporate body (otherwise than as assignee or li-

36 censee of the individual author) or by an employer for whom such

37 work is made for hire, the proprietor of such copyright shall be en-

38 titled to a renewal and extension of the copyright in such work for the

39 further term of forty-seven years when application for such renewal

40 and extension shall have been made to the Copyright Ofce and duly
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1 registered therein within one year prior to the expiration of the origi-

2 hal term of copyright: And provided further, 7'hat in the case of any

3 other copyrighted work, including a contribution by an individual

4 author to a periodical or to a cyclopedic or other composite work, the

5 author of such work, if still living, or the widow, widower, or children

6 of the author, if the author be not living, or if such author, widow,

7 widower, or children be not living, then the author's executors, or in

8 the absence of a will, his next of kin'shall be entitled to a renewal and.

9 extension of the copyright in such work for a further term of forty-

10 seven years when application for such renewal and extension shall

11 have been made to the Copyright Office and duly registered therein

12 within one year prior to the expiration of the original term of copy-

13 right: And provided further, That in default of the registration of

14 such application for renewal and extension, the copyright in any work

15 shall terminate at the expiration of twenlty-eight years from the date

16 copyright was originally secured.

17 (b) COPYRIGHTS IN THEIR RENEWAL TERM OR REGISTERED FOR RE-

18 NEWAL BEFORE JANUARY 1, 1975.--The duration of any copyright, the

19 renewal term of which is subsisting at any time between December 31,

20 1973, and December 31, 1974, inclusive, or for which renewal registra-

21 tion is made between December 31, 1973, and December 31, 1974,

22 inclusive, is extended to endure for a term of 75 years from the date

23 copyright was originally secured.

24 (c) TERMINATION OF TRANSFERS AND LICENSES COVERING Ex-

25 TENDED RENEWAL TERM.--In the case of any copyright subsisting in

26 either its first or renewal term- on January 1, 197'5, other than a copy-

27 tight in a work made for hire, the exclusive or nonexclusive grant of a

28 transfer or license of the renewal copyright or of any right under it,

29 executed before January 1, 1975, by any of the persons designated by

30 the second proviso of subsection (a) of this section, otherwise than by

31 will, is subject to termination under the following condition:

32 (1) In the case of a grant executed by a person or persons other

33 than the author, termination of the grant may be effected by the

34 surviving person or persons who executed it. In the case of a

35 grant executed by one or more of the authors of the work, termina-

36 tion of the grant may be effected, to the extent of a particular

37 author's share in the olwnership of the renewal copyright, by the

38 author owho executed it or, if such author is dead, by the person or

39 persons who, under clause (2) of this subsection,, own and are
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1 entitled to exercise a total of more than one half of that author's

2 termination interest.

3 (2) WVhere an author is dead, his or her termination interest is

4 owned, and may be exercised, by his widow (or her widower) and

5 children or grandchildren as follows:

6 (A) The widow (or widower) owns the author's entire

7 termination interest unless there are any surviving children

8 or grandchildren of the author, in which case the widow (or

9 widower) owns one half of the author's interest;

10 (B) The author's surviving children, and the surviving

11 children of any dead child of the author, own the author's

12 entire termination interest unless there is a widow (or wid-

13 owser), in which case the ownership of one half of the author's

14 interest is divided among them;

15 -(C) The rights of the aulthor's children and grandchildren

16 are in all cases divided among them and exercised on a per

17 stirpes basis according to the number of his children repre.

18 sented; the share of the children of a dead child in a termi-

19 nation interest can be exercised only by the action of a ma-

20 jority of them.

21 (3) Termination of the grant may be effected at any time dur-

22 ing a period of five years beginning at the end of fifty-six years

23 from, the date copyright was originally secured, or beginning on

24 January 1,1975, whichever is later.

25 (4) The termination shall be effected by serving an advance

26 notice in writing upon the grantee or his successor in title. In the

27 case of a grant executed by a person or persons other than the

28 author, the notice shall be signed by all of those entitled to termi-

29 nate the grant under clause (1) of this subsection, or by their duly

30 authorized agents. In the case of a grant executed by one or more

31 of the authors of the work, the notice as to any one author's share

32 shall be signed by him or his duly authorized agent or, if he is

33 dead, by the number and proportion of the owners of his termina-

34 tion interest required under clauses (1) and (2) of this subsection.

35 or by their duly authorized agents.

36 (A) The notice shall state the effectiise date of the termi-

37 nation, which shall fall within the five-year period specified

38 by clause (3) of this subsection, and the notice shall be served

39 not less than two or more than ten years before that date. A

40 copy of the notice shall be recorded in the Copyright Office
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1 before the effective date of termination, as a condition to its

2 taking effect.

3 (B) The notice shall comply, in form, content, and manner

4 of service, with requirements that the Register of Copyrights

5 shall prescribe by regulation.

6 (5) Ternmination of the grant may be effected notwithstanding

7 any agreement to the contrary, including an agreement to make a

8 will or to make any future grant.

9 (6) In the case of a grant executed by a person or persons other

10 than the author, all rights under this title that were covered by

11 the terminated grant revert, upon the effective date of termination,

12 to all of those entitled to terminate the grant under clause (1) of

13 this subsection. In the case of a grant executed by one or more

14 of the authors of the work, all of a particular author's rights

15 under this title that were covered by the terminated grant revert,

16 upon the effective date of termination, to that author or, if he is

17 dead, to the persons owning his termination interest under clause

18 (2) of this subsection, including those owners who did not join

19 in signing the notice of termination under clause (4) of this sub-

20 section. In all cases the reversion of rights is subject to the follow-

21 ing limitations:

22 (A) A derivative work prepared under authority of the

23 grant before its termination may continue to be utilized under

24 the terms of the grant after its termination, but this privilege

25 does not extend to the preparation after the termination of

26 other derivative works based upon the copyrighted work

27 covered by the termigated grant.

28 (B) The future rights that will revert upon termination

29 of the grant become vetoed on the date the notice of termi-

30 nation has been served as provided by clause (4) of this

31 subsection.

32 (C) Where an author's rights revert to two or more per-

33 sons under clause (2) of this subsection, they shall 'vest in

34 those persons in the proportionate shares provided by that

35 clause. In such a case, and subject to the provisions of sub-

36 clause (D) of this clause, a further grant, or agreement to

37 make a further grant, of a particular author's share with

38 respect to any right covered by a terminated grant is valid

39 only if it is signed by the same number and proportion of

40 the orwlers, in iwhoml the right has vested uclder this clause,



126

1 as are required to terminate the grant under clause (2) of

2 this subsection. Such further grant or agreenzmet is effective

3 with respect to all of the persons in whom the right it

4 corers has vested under this subclause, including those who

5 did not join, in signing it. If any person dies after srights

6 under a termi;?ated grant have vested in him, his legal repre-

7 sentatives, legatees, or heirs at law represent him for purposes

8 of this subclass.

9. (D) A further grant, or agreement to make a further

10 grant, of any right covered by a terminated grant is valid

11 only if it is mapde after the effective date of the termination.

12 As an exception, however, an agreeme)lt for such a further

13 grant may be made between the author or any of the per-

14 so5ns provided by the first sentence of clause (6) of this

15 [subsection, or between the persons provided by subclause

16 (C)] of this clause, and the original grantee or his sulccessor

17 in title, after the notice of termination has been served as

18 provided by clause (4) of this subsection.

19 (E) Termination of a grant under this subsection affects

20 only those rights covered by the grant that arise under this

21 title, and in no way affects rights arising under any other

22 Federal, State, or foreign laws.

23 (F) Unless and until termination, is effected under this

24 section, the grant, if it does not provide otherwise, continues

25 in effect for the remnainder of the extended renewal term.

26 § 305. Duration of copyright: Terminal date

27 All terms of copyright provided by sections .302 through 304 run to

28 the entd of the calendar year in which they would otherwise expire.

29 Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND
30 REGISTRATION-

Sec.

401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
4103. Notice of copyright: Publications incorporating United States Government

weorks.
404. Notice of copyright: Contributions to collective wcorks.
405. Notice of copyright: Omission of notice.
]406. Notice of copyright: Error in name or date.
407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
410. Rcgistration of claim. and issuance of certificatc.
411. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for infringcement.
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1 § 401. Notice of copyright: Visually perceptible copies

2 (a) GENERAL REQUIREMENT.--Whenever a work protected under this

3 title is published in the United States or elsewhere by authority of

4 the copyright owner, a notice of copyright as provided by this section

5 shall be placed on all publicly distributed copies from which the work

6 can be visually perceived, either directly or with the aid of a machine

7 or device.

8 (b) FORM OF NOTICE.-The notice appearing on the copies shall con-

9 sist of the following three elements:

10 (1) the symbol © (the letter C in a circle), the word "Copy-

11 right," or the abbreviation "Copr.";

12 (2) the year of first publication of the work; in the case of

13 compilations or derivative works incorporating previously pub-

14 lished material, the year date of first publication of the compila-

15 tion or derivative work is sufficient. The year date may be omitted

16 where a pictorial, graph ic, or sculptural work, with accompanying

17 text matter, if any, is reproduced in or on greeting cards, post-

18 cards, stationery, jewelry, dolls, toys, or any useful articles;

19 (3) the name of the owner of copyright int the work, or an ab-

20 breviation by which the name can be recognized, or a generally

21 knovwn alternative designation of the owner.

22 (c) POSITION OF NOTICE.-The notice shall be affixed to the copies iu

23 such manner.and location as to give reasonable notice of the claim

24 of copyright. The Register of Copyrights shall prescribe by regula-

25 tion, as examples, specific methods of affixation and positions of the

26 notice on various types of qworks that will satisfy this requirement, but

27 these specifications shall not be considered exhaustive.

28 § 402. Notice of copyright: Phonorecords of sound recordings

29 (a) GENERAL REQUIREMENT.-W-henever a sound recording protect-

30 ed under this title is pyublished in the UZnited States or elsewhere by

31 authority of the copyright owner, a notice of copyright as provided

32 by this section shall be placed oni all publicly distributed phonorecorcds

33 of the sound recor'ding.

34 (b) FORM OF NoTlcE.-The notice appearing on the phonorecords shall

35 consist of the following th ree elemnets

36 (1) the symbol ® (the letter P in a circle);

37 (2) the year of first pytblication of the sound recording;

38 (3) the name of the owner of copyrights in the sound record-

39 ing, or an abbreteiation by which the name canr be recognlized, or a

40 ge7erally knocwn alternoative designation of the owoner; if the
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1 producer of the sound recording is 'named on, the phonoreco7rd

2 labels or containers, and if no other name appears in conjunction

3 lwith the notice, his ,name shall be considered a part of the notice.

4 (c) PosITION OF NOTIcE.-The notice shall be placed on the surface

5 of the phonorecord, or on. the phon)orecord label or container, in Such

6 mann7er and location as to gire reasonable notice of the claim of

7 copyright.

8 §403. Notice of copyright: Publications incorporating United

9 States Government works

10 Whenevzer a work is published i't ('opies or phonorecords consisting

11 preponderantly of one or more .works of the United States Govern-

12 ment, the notice of copyright provided by section, 401 or 402 shall

13 also include a statement identi fybing, either affinzatively or negatively,

14 those portions of the copies or phonorecords embodying any work or

15 works protected under this title.

16 § 404. Notice of Copyright: Contributions to collective works

17 (a) A separate contribution to a collectice -work may bear its olon

18 notice of copyright, as provided by sections 401 through 403. How-

19 ever, a single notice applicable to the collective work as a whole is

20 sufficient to satisfy the requirements of sections 401 through 403 with

21 respect to the separate contributions it contains (.not including adi;er-

22 tisements inserted on behalf of persons other than the owner of copy-

23 right in. the collective work), regardless of the ownership of copyright

24 in the contributions and whether or not they have been. previously

25 published.

26 (b) Where the person. named in a single 'notice applicable to a col-

27 lective work as a whole is not the owner of copyright in a separate

28 contribution that does not bear its own notice, the case is governed

29 by the provisions of section 406 (a).

30 § 405. Notice of copyright: Omission of notice

31 (a) EFFECT OF OMISSION ON COPYRIGHT.-The omission of the copy-

32 right notice described by sections 401 through 403 from, copies or

33 phonorecords publicly distributed by authority of the copyright ozoner

34 does not invalidate the copyright in a work if:

35 (1) the notice has been omitted f ronm no more than a relatively

36 small number of copies or' phonorecords distributed to the putblic;

37 or

38 (2) registration for the work has been made before or is made

39 ·within five years after the publication without notice, and a rea-

40 sonable effort is made to add notice to all copies or phonorecords
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1 that are distributed to the public in the Uited States after the

2 omission has been discovered; or

3 (3) the notice has been omitted in ,violation of an express re-

4 quiremnent in writin.g that, as a condition of the copyright owner's

5 authorization of the public distribution of copies or phonorecords,

6 they bear the prescribed notice.

7 (b) EFFECT OF OMISSION ON INNOCENT INFRrNOERs.-Any person

8 who innocently infringes a copyright, in reliance upon an authorized

9 copy or phonorecord from which the copyright notice has been omitted,

10 incurs no liability for actual or statutory damages under section 504

11 for any infringing acts committed before receiving actual notice that

12 registration for the work had been made under section 408, if he proves

13 that he was misled by the omission of notice. In a suit for infringe-

14 ment in such a case the court may allow or disallow recovery of any

15 of the infringer's profits attributable to the infringemnent, and may

16 enjoin the continuation of the infringing undertaking or may require,

17 as a condition for permitting the infringer to continue his undertak-

18 ing, that he pay the copyright ozener a reasonable license fee in an

19 amount and on terms fixed by the court.

20 (c) REMOVAL OF NoTIcE.--Protection under this title is not affected by

21 the removal, destruction, or obliteration of the notice, without the

22 authorization of the copyright owner. from any publicly distributed

23 copies of phlonorecords.

24 § 406. Notice of copyright: Error in name or date

25 (a) ERROR IN NAME.- Where the person named in the copyright notice

26 on copies or phonorecords publicly distributed by authority of the

27 copyright owzoner is not the owner of copyright, the validity and own-

28 ership of the copyright are not affected. In such a case, however,

29 any person who innocently begins an undertaking that infringes the

30 copyright has a complete defe7nse to any action for suwh infringement

31 if he proves that he cwas misled by the notice and began the undertak-

32 ing in good faith under a purported transfer or license from the person

33 named therein, unless before the undertaking was begun:

34 (1) registration. for the work had been made in the name of

35 the owner of copyright; or

36 (2) a docuvment executed by thle person named in the notice

37 and showing the owonership of the copyright had been recorded.

38 The person named in the notice is liable to account to the copyright

39 owner for all receipts from purported transfers or licenses made by

40 him under the copyright.

S. 1361 -- 9
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1 (b) ERROR IN DATE.-When the year date in the notice on copies or

2 phonorecords distributed by authority of the copyright owner is

3 earlier than the year in which publication first occurred, any period

4 comptuted from the year of first publication under section 302 is to be

5 computed from the year in the notice. Where the year date is more

6 than one year later than the year in which publication first occurred,

7 the work is considered to have been published withouwt any notice and

8 is governed by the provisions of section 405.

9 (c) OMISSION OF NAME OR DATE.-Where copies or phonorecords

10 publicly distributed by authority of the copyright owner contain no

11 name or no date that could reasonably be considered a part of the

12 notice, the work is considered to have been published without any

13 notice and is governed by the provisions of section 405.

14 § 407. Deposit of copies or phonorecords for Library of Congress

15 (a) Except as provided by subsection (c), the ooner of copyright

16 or of the exclusive right of publication in a work published with no-

17 tice of copyright in the United States shall deposit, within three

18 months after the date of such npublication:

19 (1) two complete copies of the best edition; or

20 (2) if the work is a sound recording, two complete phono-

21 records of the best edition., together with any printed or other

22 visually-perceptible material published with such phonorecords.

23 This deposit is not a condition of copyright protection.

24 (b) The required copies or phonorecords shall be deposited in the

25 Copyright Office for the use or disposition of the Library of Congress.

26 The Register of Copyrights shall, when requested by the depositor

27 and upon payment of the fee prescribed by section 708, issue a receipt

28 for the deposit.

29 (c) The Register of Copyrights may by regulation exempt a'ly

30 categories of material from the deposit requirements of this section.

31 o07 require deposit of only one copy of phonorecor~d with respect to

32 any categories.

33 (d) At any time after publication of a uwork as provided by sub-

34 section (a), the Register of Copyrights may make written demanld

35 for the required deposit on any of the persons obligated to make the

36 deposit under subsection (a). Unless deposit is made within three

37 months after the dewand is received, the person or persons on whom

38 the demand ewas made are liable:

39 (1) to a fine of not more than $250 for each work; and

40 (2) to pay to the Library of Congress the total retail price of
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1 the copies or0 phonorecorls d(emandede , o, oif no retail price has

2 been ftied, the r'easonable cost to the Library of Congress of

3 acquirintg them.

4 § 408. Copyright registration in general

5 (a) REGISTRATION PERMISSIVE.-At any time during the subsistence

6 of copyright in any published o07r upublished work, the owtoer of copy-

7 right or' of a'ny exclusice lright in the 'work may obtain, registration of

8 the copyright claim by delivering to the Copyright Office the deposit.

9 specified by this section, together wluith the application a,n0 fee specified

10 by sections 40') andl 708. Subject to the provisions of scctioil 405(a),

11 sUChi registration is not a eondition of copyright protectio7n.

12 (b) DEPOSIT FOR COPYRIGHT REGISTRATION.-Except as provided by

13 suabsection (c), the mater'ial deposited foir registration shall include:

14 (1) in the case of an. unptublished wttork1, one complete copy or0

15 phoiworecold;

16 (2) 'ib the case of a pubisshed work, two compl7ete copies or

17 phonorecords of the best edition7;

18 (3) inl the case of a wcork first published abroad, one complete

19 copy or phonorecord as so published;

20 (./) in the case of a contr'ibultionl to a collectire wor0k, 1one comn-

21 plete copy or phonorecord of the best edition, of the collectie

22 ttwork.

23 C'lopies or phovnorecords deposited foro the Library of CongMress .untdelr

24 section. 407 may be used to satisfy the de posit provisions of this sectio7n,

25 if they are accompanited by the prescrJibed application and fee. arnd by

26 any additionral idleltifyig material that the Register may, by regula-

27 tion,, require.

28 (C) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.-The

29 Rlegister of Copyrights is authorized to specify by regulation the

30 admninistrative classes into which. works are to be p7aced for purposes of

31 deposit and registration, and the nature of the copies or0 phonorecords

32 to be deposited in the ?various classes specified. The regulations may

33 require or perdmit, for particular classes. the deposit of identifying

34 material instead of copies or phonorecords, the deposit of only one copy

35 or phonorecord where two would wnormally be required, or a single

36 registration for a group of related works. This adminis.trative classi-

37 fication of works has no significance qeith respect to the subject natter

38 of copyright o07 the exclusive rights pro rided by this title.

39 (d) CORRECTIONS AND AMPLIFICATIONS.-The Register may also

40 establish. by regulation,. form1a7 pr'oceduores fo' the fililg of an. applica-



132

1 tion for supplementary registration, to correct anl error in. a copyright

2 registration or to amplify the information gicen. in a. registration. Such

3 application shall be accoiimpanied by the fee provided by section 708,

4 and shall clearly identify the regi3stration to be corrected or amplified.

5 The information contained in a supplemnentary registration augmnents

6 but does not supersede that contained ini the carlier registration.

7 (e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED WoRK.-1Reg-

8 istration for the first published edition of a work previously registered in

9 unpublished form may be made even though the work as published is

10 substantially the same as the unpublished version.

11 § 409. Application for registration

12 The application for copyright regi.tratioi shall be made on a form

13 prescribed by the Register of Copyrights and shall include:

14 (1) the name anld address of the copyright clahiant;

15 (2) in the case of a work other thal, a-n anonyimous or pseudowly-

16 moults ork, the name and nationlality or dlomzicile of the author or

17 authors and, if one or more of the autthors is dead, the dates' of

18 their deaths;

19 (3) if the -work is anzonymolus or pseuldonymlous. the nationality

20 or domicile of the author or authors;

21 (4) in the case of a work made for hire. a statement to this

22 effect;

23 (5) if the copyright elaimant is not the author, a brief state-

24 ment of lwo the clainmalnt obta;ined ownership of the colyright;

25 (6) the title of the work. together rirth any prerious or altesna-

26 tire titles usder which the 7(ork can. be identified :

27 (7) the year in wqhich. creation of the i'or,' was coim1pleted:

28 (8) if the work has been published, the date and nation of its

29 first piublication.;

30 (9) in the case of a compilationl or dericatice work, anl identi-

31 fication of ansy pre-existing work or works that it is based on or

32 incorporates, and a brief, general statement of the additional

33 material corcred by the copyright claim being registered;

34 (10) in the case of a plub7ished w7ork containing material of

35 1chich copies aree required by section 601 to be manufactured in

36 the Unlited States, the names of the persons or organizations

37 awho perfobrmed the processes specified by subsection (c) of see-

38 tion. 601 G with resect to that nmaterial, and the places where those

39 pr ocesses were performed; anld
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1 (11) any other hinfor)matioln regarded by the Register of Copy-

2 rights as bearivng upon the preparationl or identification of the

3 wo'kf or the existence, ownership, or duration of the copyright.

4 § 410. Registration of claim and issuance of certificate

5 (a) When, after eiramnination, the Register of Copyrights deter-

6 mines that, in accordace with the pr,'oisioIns of this title, the material

7 deposited constitutes copyrightable subject matter and that the other

8 legal and formal 7requirements of this title have been ?net, he shall r'eg-

9 ister the clabin and issue¢ to the applicant a certificate of registration

10 uneder the seal of the Copyright Office. The certificate shall contain

11 the information given ini the application, together woith the nzumber

12 and effecti·ve (late of the registration.

13 (b) Inl any case in owhich the Register of Copyrights determzines

14 thlat, iL accorldanlce ,with the provisiotns of this title, the material de-

15 posited does not constitute copyrightable subject matter or that the

16 c7aim is invazlid for anc7y other reason, he shall refuse Iegistration and

17 shall notify the applicant in awriting of the reasons for his action.

18 (c) In ainy judicial p~roceedings the certificate of a registration made

19 before or .Oithin, fivle years after first publication of the woork shall

20 constitute prima facie evidence of the ,validity of the copyright anl

21 of the facts stated in the cer'tificeate. 'he eridetiary weight to be

22 accorded the certificate of et registration mnade thereafter shall be

23 woithin the discretion of the coulrt.

24 (d) The effective dlate of a copyr'ight registratiol is the day on

25 which ar. application, deposit, and fee, wohich are later determined by

26 the Register of Copyr'ights or by a court of competent jurisdiction to

27 be acceptable fo)r registration, hare all been received in the Copyright

28 Offlce.

29 § 411. Registration as prerequisite to infringement suit

30 (a) ,Stubject to the provrisions of subsection (b), no action for il-

31 fribngement of the copyriight il an.?y 'work shall be institueted until

32 7regiist'ration~ of the copyr'ight claimn hIas been. made in accocldance woith

33 this title. In any case, howe re r, lowhere the deposit. application, and/ fee

34 required for regist'ration hare been. delivered to the Copyright Office

35 i,. proper foren and registration has been. refused, the applicant is

36 entitled to institute an. action. for inf)ringem?let if notice thereof. woith

37 a copy of the complait, is ser'ved on the Register of Copyr ights. The

38 ?Register ?l-rty, at his option, become ea party to the action. wcitht r espect

39 to the issue of registrability of the copyright claimn by entering his
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1 appearance within sixty days after such service, but his failure to do

2 so shall not deprive the court of jurisdiction to determine that issue.

3 (b) In the case of a work consisting of sounds, images, or both. the

4 first fixation of which is made simultaneously with its transmission,

5 the copyright owner may either before o07 after such fixation takes

6 place, institute an action for infringement under section 501, fully

7 subject to the remedies provided by sections 502 through 506, if, in

8 accordance with requirements that the Register of Copyrights shall

9 prescribe by regulation, the copyright owner-

10 (1) serves notice upon the infringer, not less than ten or more

11 than thirty days before such fixationi, identifying the work and

12 the specific time and source of its first transmission, and declar-

13 ing an intention to secure copyright in the work; and

14 (2) makes registration for the work within three moqnths after

15 its first transmrission.

16 § 412. Registration as prerequisite to certain remedies for

17 infringement

18 In any action under this title, other than an action instituted under

19 section 411(b), no award of statutory damages or of attorney's fees, as

20 provided by sections 504 and 505, shall be made for:

21 (1) any infringement of copyright in an unpublished twork

22 commenced before the effective date of its registration; or

23 (2) any infringement of copyright commenced after first pub-

24 lication of the work and before the effective date of its registra-

25 tion, unless suech registration is made within three months after

26 its first publication.

27 Chapter 5.--COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringemcflt: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and detcrrmination of actions.

28 § 501. Infringement of copyright

29 (a) Anyone who violates any of the exclusive rights of the copy-

30 right owner as prov ided by sections 106 through 117, or who imports

31 copies or phonorecords into the United States in violation of section

32 602. is an infringer of the copyright.

33 (b) The legal or beneficial owonler of an excluvsive right under a
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1 copyright is entitled, subject to the requirements of sections 205(d)

2 and 411. to institute an action for any infringement of that particular

3 right committed while he is the owner of it. The court may require

4 him to serve wrictten notice of the action with a copy of the complaint

5 upon any person' shown. by the records of the Copyright Office or

6 otherwise, to have or claim, an interest in the copyright, and shall re-

7 quire that such, notice be served upon any person whose interest is

8 likely to be affected by a decision in the case. The court may require

9 the joinder. and shall permit the intervention, of any person having

10 or claiming an interest in the copyright.

11 (c) For any secondary transmission by a cable system that em-

12 bodies a performnance or a display of a work which is actionable as an

13 act of infringement under subsection (c) of section 111, a television

14 broadcast station holding a copyright or other license to transmit or

15 perfotrm the same version of that work shall, for purposes of subsection

16 (b) of this section, be treated as a legal or beneficial owner if such

17 secondary transmission occurs within the local service area of that

18 television station.

19 § 502. Remedies for infringement: Injunctions

20 (a) Any court having jurisdiction of a civil action arising under

21 this title may, subject to the provisions of section 1498 of title 28,

22 grant temporary and final injunctions on such terns as it may deemn

23 reasonable to prevent or restrain infringement of a copyright.

24 (b) Any such injunction may be served anywhere in the United

25 States on the person enjoined; it shall be operative throughout the

26 United States and shall be enforceable, by proceedings in contempt or

27 otherwise, by any United States court having jurisdiction of that per-

28 son.. The clerk of the court granting the injunction shall, when

29 requested by any other court in which. enforcement of the injunction is

30 sought, transmit p1romptly to the other court a certified copy of all the

31 papers in the case on file in his office.

32 § 503. Remedies for infringement: Impounding and disposition of

33 infringing articles

34 (a) At any time while an action under this title is pending, the

35 court mnay order the impounding, on such terms as it may deem rea-

36 sonable. of all copies or phonorecords claimed to have been made or

37 used in violation of the copyright owner's exclusive rights, and of all

38 plates, molds. matrice.s, masters, tapes, filnm negatives, or other articles

39 by mnans of which such copies or phonorecords may be reproduced.

40 (b) As part of a final judgment or decree. the court may order the
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1 lestruction or other reasonable disposition of all copies or phono-

2 records found to have been. made or used in violation of the copyright

3 owvr'..s eoxcluswie rights, andl of all plates, molds, n1altrices, masters,

4 tapes, film. n egatie.s, or other articles by mean.s of 'which such copies

5 or phonlorecordls may be reproduced.

6 § 504. Remedies for infringement: Damages and profits

7 (a) IN GENERAL.--Exept as otherwise provided by this title, an in-

8 frinige, of copyright i.s liable for either:

9 (1) the copyright owiler' s actual damages and any additiolal

10 profits of the infringer, as provided by subsection (b); or

11 (2) statutory damltages, as provtided by subsection (c).

12 (b) ACTUAL DAMAGES AND PROFITS.-The copyright owner is entitled

13 to recover, the actual damages suffered by him as a result of the in-

14 fringement, and a ay profits of the infringer that are attributable

15 to the infringenment anld are lot taken into account in computing the

16 actual davmages. In establishing the in fringer's profits, the copyright

17 oweler is required to present proof only of the infri.nger's gross revenue,

18 and the infriniger is required to prove his deductible expenses and the

19 elemenvts of profit attributable to factors other than the copyrighted

20 work.

21 (c) STATUTORY DAMAGES.-

22 (1) Except as provided by clause (2) of this subsection, the

28 copyright owner may elect, at any time before final judgment is

24 rendered, to recover, iilstead of actual damages and profits, an

25 award of statutory dlanmages for all infringements involved in

26 the action, with respect to an)y one 'work, for which any one

27 infrineger is liable individually, or for which any two or more

28 infrbingers are liable jointly and severally, in a sumn of not less

29 than $250 or mnore than $10,000 as the court considers just. For

30 the purpose-s of this subsection, all the parts of a compilation

31 or derivative work constitute one work.

32 (2) It, a case where the copyright ownerj sustains the burden

33 of proving, andl the court findls, that infrhingement .was commnitted

34 willfully, the court in its discretion may increase the award of

35 statutory damages to a sunm of not more than $50,000. In a case

36 lwhere the infringer sustains the burden of proving, and the court

37 finds, that he was not aware amnd had no reason to believe that his

38 acts constituted an infringement of copyright, the court in its

39 discretion may reduce the award of statutory damages to a sum

40 of not less than $100. In a case where an instructor, librarian or
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1 archivist is a nollprofit cducational institution, library, or ar-

2 chives, who infrirtged by reproducing a copyrighted work iii

3 copies or phonorecords, sustains the burden of proving that he

4 believed and had reasonable grounds for believing that the repro-

5 duction was a fair use under section 107, the court in its discretion

6 may remit statutory damages in whole or in part.

7 § 505. Remedies for infringement: Costs and attorney's fees

8 In any civil action under this title, the court in its discretion may

9 allowl the recovery of full costs by or against any party other than

10 the United States or an officer thereof. Except as otherwise provided

11 by this title, the court may also award a reasonable attorney's fee to

12 the prevailing party as part of the costs.

13 § 506. Criminal offenses

14 (a) CRIMINAL INFRINaEMENT.-Any person who infringes a copy-

15 right willfully and for purposes of comnewrcial advantage or private

16 financial gain shall be fined not more than $2,500 or imprisoned not

17 more than one year, or both, for the first such offense, and shall be fined

18 not more than $10,000 or inmprisoned not more than three years, or

19 both, for any subsequtent offense, provided however, that any person

20 who infringes willfully and for purposes of commercial advantage

21 or private financial gain the copyright in a sound recording afforded

22 by subsections (1) and (3) in Section 106 shall be fined not more than

23 $25,000 or imprisoned for not more than three years, or both, for the

24 first such offense and shall be fined not more than $50,000 or imvpris-

25 oned not more than seven years, or both, for any subsequent offense.

26 (b) FRAUDULENT COPYRIGHT NOTICE.-Any person who, with.fraud-

27 ulent intent, places on any article a notice of copyright or words of

28 the same purport that he knows to be false, or who, with fraudulent

29 intent, publicly distributes or imports for public distribution any

30 article bearing such notice or words that he knows to be false, shall be

31 fined not more than $2,500.

32 (c) FRAUDULENT REMOVAL OF COPYRIGHT NoTIcE.-Any person who,

33 with fraudulent intent, remores or alters any notice of copyright

34 appearing on a copy of a copyrighted work shall be fined not more

35 than $2,500.

36 (d) FALSE REPRESENTATION.-Any person who knowingly makes a

37 false representation of a material fact in the application for copyright

38 registration provided for by section 409, or in any written statement

39 filed in connection with the application, shall be fined not more than

40 $2,500.



138

1 § 507. Limitations on actions

2 (a) CRIMINAL PROCEEDINGS.-NO criminal proceeding shall be main-

3 tained under the proVisions of this title unless it is commenced within

4 three years after the cause of action arose.

5 (b) CIVIL ACTIONS.-No civil action shall be maintained under the

6 provisions of this title unless it is commenced within three years afterl

7 the claim accrued.

8 § 508. Notification of filing and determination of actions

9 (a) Within one month after the filing of any action under this title,

10 the clerks of the courts of the United States shall send written notifica-

11 tion to the Register of Copyrights setting forth, as far as is shown

12 by the papers filed in the court, the nanmes and addresses of the parties

13 and the title, author, and registration number of each work involved

14 in the action. If any other copyrighted work is later included in the

15 action by amendment, answer. or other pleading, the clerk shall also

16 send a notification concerning it to the Register within one month

17 after the pleading is filed.

18 (b) Within one nwonth after any final order or judgment is issued

19 in the case, the clerk of the court shall notify the Register of it,

20 sending him a copy of the order or judgmelt together with the written

21 opinion, if any, of the court.

22 (c) Upon receiving the notifications specified in this section, the

23 Register shall make them a part of the public records of the Copyright

24 Office.

25 Chapter 6.-MANUFACTURING REQUIREMENT AND

26 IMPORTATION
Sec.
601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.

27 § 601. Manufacture, importation, and public distribution of cer-

28 tain copies

29 (a) Except as provided by subsection (b). the importation into or0

30 public distribution in the United States of copies of a work consisting

31 preponderantly of nondramatic literary material that is in the English

32 language and is protected under this title is prohibited unless the

33 portions consisting of such material have been manufactured in the

34 United States or Canada.

35 (b) The provisions of subsection (a) do not apply:

36 (1) where, on the date when importation is sought or public

37 distribution in the United States is made, the author of any sub-
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1 stan tial part of such material is neither a. ,ational nor a domicil-

2 iary of the United States or. if he is a national of the United

3 States; has been domiciled outside of the United States for a

4 continuous period of at least one year immediately preceding that

5 date; in the case of work made for hire, the exemption provided

6 by this clause does not apply unless a substantial part of the work

7 was prepared for an employer or other person who is not a na-

8 tional or domniciliary of the United States or a domestic corpora-

9 tion or enterprise;

10 (2) where the Bureau of Cu6stomw is presented with an import

11 statement issued under the seal of the Copyright Office, in which

12 case a total of no more than two thousand copies of any one such

13 work shall be allowed entry; the import statement shall be issued

14 upon request to the copyright oumer or to a person designated by

15 him. at the time of registration for the work under section 408

16 or at any time thereafter; .

17 (3) where importation is sought under the authority or for the

18 use, other than in, schools, of the government of the United States

19 or of any State or political subdivision of a State;

20 (4) where importation, for use and not for sale, is sought:

21 (A) by any person with respect to no more than one copy

22 of any one work at any one time;

23 (B) by any person arriving from. abroad, with respect to

24 copies formiI)ng part of his personal baggage; or

25 ((C) by an organization operated for scholarly, educa-

26 tional, or religious purloses and not for private gain, with

27 respect to copies intended to fornm a part of its library;

28 (5) where the copies are reproduced in raised characters for

29 the use of the blind;

30 (6) where, in addition to copies imported under clauses (3)

31 and (4) of this subsection, no more than two thousand copies of

32 any one such work, which. have nzot been manufactured in the

33 United States or Canada, are lpublicly distributed in the United

34 States.

35 (c) The requirement of this section that copies be manufactured in

36 the United States or Canada is satisfied if:

37 (1) in the case where the copies are printed directly fromn type

38 that has been set, or directly fromn plates made from such type,

39 the setting of the type and the making of the plates have been

40 performed in the United States or Canada; or
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1 (2) in the case where the making of plates by a lithographic

2 or photoengraving process is a final or intermnediate step nreceding

3 the printing of the copies, the making of the plates has been per-

4 formed in the United States or Canada; and

5 (3) in any case, the printing or other final process of producing

6 mnultiple copies and any binding of the copies have been performed

7 in the United States or Canada.

8 (d) I.mportation or public distribution. of copies in violation? of

9 this section, does ),ot i.nvalidate protection for a work under this title.

10 Jlozwere'i, in any ci?il action. or crimina.l proceeding for infringement

11 of the exclusive rights to reproduce and distribute copies of the work,

12 the infringer has a complete defelnse with respect to all of the non-

13 dramatic literary material comprised in the wtork and any other parts

14 of the work ib owhich the exclusive rights to reproduce andl distribute

15 copies are ownled by the -same per7son. who owlns suth exclusive rights

16 in the nond.ranmatic literary material, if he prov'es:

17 (1) that copies of the work hare been imported into or' publicly

18 distributed in the United States in violation of this section by or

19 with the authority of the owner of such exclusive rights; atrd

20 (2) that the infringing copies were ma.nufactured in the United

21 States or (Canada in. accordlance ,with the provisions of sub.section

22 (c); and

23 (3) that the infrbingement -was commenced before the effectire

24 date of registration. for an? authorized edition of the 'work, the

25 copies of which hatre been maznufactured in the United States or

26 Canada in accordanice with the provisions of subsection (c).

27 (e) In aniy action. for infrinbgemnent of the exclusive rights to repro-

28 duce andl distribute copies of a work containing mraterial required by

29 this section to be mnlufcttured in the United States or Canada. the

30 copyright owlner shall set forth in the comnplaint the names of the per-

31 sons or organizatios wloo perfolnmed the processes specified by subsec-

32 tion1 (c) 'with respect to that nmaterial, and the places where those

33 proce.-scs were perfowrmed.

34 § 602. Infringing importation of copies or phonorecords

35 (a) Inportation. into the Utnited, States, .without the authority of

36 the ownler of copyright unlder this title, of copies or phonorecords of

37 a vwo'rk that hare been acquiredl abroad is an in:frngemen.t of the

38 exc7usi ce right to distribute copies or' phonorecords lunder sectionl 106,

39 ac'tionlable under sectiown 501. T'his subsectiol does not apply to:

40 (1) importation of copies or phonorecords )under the authority

41 or for the use of the goe)inment of the United States or of any
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1 State or political subdivision of a State but not including copies

2 or phol(orecordls for wse in schools, or copies of any audiovisual

3 tu7work imported for ypurposes other than archival use;

4 (2) imiportation, for the private use of the importer and not

5 for distribution, by any person with respect to no more than one

6 copy or phonorecord of any one work at any one time, or by any

7 person arriving from abroad with respect to copies or pho7no-

8 records forming part of his personal baggage; or

9 (3) importation by or for an organization operated for schol-

10 arly. educational. or religious jrurposes and not for private gain.

11 wIith respect to no more than one copy of an audiovsual uwork

12 solely for its archival purposes. and no more than five copies or

13 pho),orecords of any other work for its library lending or archival

14 purposes.

15 (b) In a case owhere the making of the copies or phonorecord1s would

16 uthave constituted an infringement of copyright if this title had been,

17 applicable, their importation is prohibited. In a case where the copies

18 or phonorecords were lawfully made, the Bureau of Custonms has no

19 authority to prevent their importation unless the provisions of section

20 601 are applicable. I'n either case, the Secretary of the lTreasury is

21 authorized to prescribe, by regulation, a procedure under which any

22 person claiming an interest in the colpyright in a particular work may,

23 upon paymen)t of a specified fee, be entitled to notification by the

24 Bureau of the importation of articles that appear to be copies or

25 phonorecords of the work.

26 § 603. Importation prohibitions: Enforcement and disposition of

27 excluded articles

28 (a) The Secretary of the Treasury and the Postmaster General shall

29 separately or jointly make regulations for the enforcement of the pro-

30 visions of this title prohibiting imnportation.

31 (b) These 'regulatio-s may require a-s a condition for the exclusion

32 of articles lunder section 602:

33 (1) that the person seeking exclusion obtain a court order en-

34 joining importation of the articles; or

35 (2) that he furnish. nroof, of a specified nature and in accord-

36 ance with. prescribed procedures, that the copyright in which he

37 claims an) interest is ralid and that the im.portation would violate

38 the prohibition in, section 602; he may also be required to post a

39 surety bond for any 'ijury that may res.ult if the detention or

40 exclusion of the articles proves to be unjustified.

41 (c) Articles imported in violation of the importation prohibitions
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1 of this title a(re subject to seizare and forfeiture in the sanle emanner as

2 prope)ty imvported in violatiol of the customws erevenue lalws. For-

3 feited articles shall be destroyed as directed by the Secrettry of the

4 T'retsury or the court, as the case nqmay be: however. the articles nmay be

5 retturled to the country of export wheieerer it is shoiwln to the satisfac-

6 tion of the Secretary of the 'real.slry that the iporter had no reason-

7 able grounds for' beliecing that his acts constiituted a violation of law.

Chapter 7.--COPYRIGHT OFFICE

Sec.
701. 'l1ic ('opyrigqlt Office: (Gnceral rcsponsibilities atld organtizatioll.
702. Copyright Office rcgullations.
70T. Effectivi date of actions in Copyright Office.
70.. I'ctentioin and disposition of articles deposited il. ('oyriIl t Office.
705. Copyrigh t Offe records: I'repCaration, maintenancc, public inspertion, anl

sea rc' int g.
706. Copies of Copyriglht Office records.
707. Copyl righl t Office forms antl publicatiols.
708. Copyrigli t Office fecs.
709. Delay in delivery catused by disruption of postal or other services.

9 § 701. The Copyright Office: General responsibilities and orga-

10 nization

11 (a) All administratioe fzunetions and duties u7lder this title, ex-

12 cept a.s otherwiise specified, are the responsibility of the Register of

13 Colyrights a.s director of the Copyright Office in the Library of Can-

14 gress. The Register of Copyrights, together with the subordinate of-

15 ficers and employees of the Copyright Office, shall be appointed by

16 the Librarian of Congress, and shall act under his general direction

17 and supervision.

18 (b) The Register of Copyrights shall adopt a seal to be used on

19 and after Januasy 1, 1975, to authenticate all certified docunlents issued

20 by the Copyright Office.

21 (c) The Register of Copyrights shall make an alnnual report to

22 the Librarian of Congress of the work and accomplishments of the

23 Copyright Office during the previous fiscal year. The annual report

24 of the Register of Copyrights shall be published separately and as

25 a part of the annual report of the Librarian of Congress.

26 § 702. Copyright Office regulations

27 The Register of Copyrights is authorized to establish regulations

28 not inconlsistent with law7 for the administration of the fun:ctions andl

29 duties made his responsibility under this title. All regulations estab-

30 lished by the Register undler this title are subject to the approval of the

31 Librarian of Congress.
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1 § 703. Effective date of actions in Copyright Office

2 In any case inJ, which time limits are prescribed under this title

3 for the performanice of anr action in the Copyright Office, and in

4 which the last day of the prescribed period falls on a Saturday, Sun-

5 clay, holiday or other non-business day with.in the District of Co-

6 lumbia or the Federal Government, the action may be taken on the

7 next succeeding business day, and is effective as of the date when the

8 period expired.

9 § 704. Retention and disposition of articles deposited in Copy-

10 right Office

11 (a) Upon their deposit in the Copyright Office uender sections 407

12 and 408, all copies, phonorecords. and identifying material, including

13 those deposited i'n connection with claims that have been refused

14 registration, are the property of the Uited States Governlvment.

15 (b) In the case of published works, all copies, phonorecords, and

16 identifying material deposited are available to the Library of Con-

17 gress for its collections, or for exchange or transfer to any other

18 library. In the case of unpiublished works, the Library is entitled to

19 select a7y deposits for its collections.

20 (c) Deposits not selected by the Library under subsection (b), or

21 identifying portions or reproductions of them, shall be retained unler

22 the control of the Copyright Office, including retention in Govern-

23 ment storage facilities, for the longest period considered practicable

24 and desirable by the Register of Copyrights and the Librarian of

25 Congress. After that period it is within the joint discretion of the

26 Register and the Librarian to order their destruction or other disposi-

27 tion; but. in the case of unpublished works. no deposit shall be de-

28 stroyed or otherwise disposed of during its term of copyright.

29 (d) The depositor of copies, phonorecords, or identifying material

30 under section 408. or the copyright owner of record, may request

31 retention, under the control of the Copyright Offlce of one or more

32 of such articles for the full termn of copyright in the work. The Register

33 of Copyrights shall prescribe, by regulation, the, conditions under

34 cwhich such reqtuests are to be made and granted, and shall fix the

35 fee to be charged under section 708(a) (12) if the request is grantedl.

36 § 705. Copyright Office records: Preparation, maintenance, pub-

37 lic inspection, and searching

38 (a) The Register of Copyrights shall provide and keep in the Copy-

39 right Office records of all deposits. registrations. recordations, and
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1 other actions taken tn/:der this title, and shall prepare ildexes of all

2 such records.

3 (b) Such records and indexes, as well as the articles deposited in

4 colnection vwith col,)leted copyright registrations a~wl retabned under

5 the control of the Copyright Office, shall be openi to public in.spection.

6 (c) Upon. request an.d payment of the feer specified by section 708,

7 the Copyright Office shall make a searc'h of its public records. indexes.

8 and deposits. a.ad shall fur,;ish a report of the informiation. they dis-

9 close with respect to any particular deposits. registratiolls, or recorded

10 documents.

11 § 706. Copies of Copyright Office records

12 (a) Copies may be made of any public records or indexes of the

13 Copyright Office: additional certificates of copyright registration and

14 copies of any public records or in7dexes may be furnished upon request

15 and payment of the fees specified by section 708.

16 (b) Copies or reproductions of deposited articles retain.ed under

17 the control of the Copyright Office shall be authorized or furnished

18 only under the conditions specified by the Copyright Office regulations.

19 § 707. Copyright Office forms and publications

20 (a) CATALOG OF CPYRIGIHT ENTRIES.-The Register of Copyrights

21 shall compile and publish at periodic intervals catalogs of all copy-

22 right registrations. These catalogs shall be divided into parts in

23 accordance with the various classes of woorks, and the Register has

24 discretion to determine on the basis of practicability and usefulness,

25 the form and frequency of publication of each particular part.

26 (b) OTHER PUBLICATIONS.-The Register shallfurnish, free of charge

27 upon request, application formis for copyright registration and

28 general informational material in connection .with the functions of the

29 Copyright Office. He also has authority to publish compilations of

30 information, bibliographies, andu other nmaterial he considers to be

31 of value to the public.

32 (c) DISTRIBUTION OF PUBLIcATIONS.-All publications of the Copy-

33 right Office shall be furnished to depository libraries as specified under

34 section 1905 of title 44, United States Code, and, aside from those fur-

35 nished free of charge, shall be offered for sale to the public at prices

36 based on the cost of reproduction and distribution.

37 § 708. Copyright Office fees

38 (a) The following fees shall be paid to the Register of Copyrights:

39 (1) for the registration of a copyright claim, or a supplementary
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1 registration under section 408, including the issuance of a certifi-

2 cate of registration, $6;

3 (2) for the registration of a claim to renewal of a subsisting

4 copyright in its first term. under section 304(a), including the

5 issuance of. a certificate of registration, $4;

6 (3) for the issuance of a receipt for a deposit under section

7 407, $2;

8 (4) for the recordation., as prov ided by section 205. of a transfer

9 of copyright ownership or other document of six pages or less.

10 covering no more than one title, $5; for each page over six and

11 for each title over one. 50 cents additional;

12 (5) for the filing, under section 115(b), of a notice of intention

13 to make phoniorecords, $.3;

14 (6) for the recordation, under section 302(c). of a statement

15 revealing the ideJntity of an- author of an anonymous or pseIt-

16 dony71mous ork, or for the recordation., under section 302(d), of a

17 statement relating to the death of an author, $5 for a document of

18 six pages or less. corering no more than one title; for each page

19 over six and for each title orer oone, 50 cents additional;

20 (7) for the issuance. -under section 601, of an import state-

21 ment, $3;

22 (8) for the issuance. under section 706, of an additional ceJrtifi-

23 cate of r egistration, $2;

24 (9). for the issuance of any other certification, $3; the Register

25 . of C(opyrights has discretion, on the basis of their cost, to fix, the

26 fees for preparing copies of Copyright Office recoiads, whether

27 they are to be certified or not;

28 (10) for the making and reporting of a search as provided by

29 section 705, and for any related services, $5 for each hour or frac-

30 tion of an hour consumed;

31 (11) for any other special services requiring a substantial

32 amount of time or expense. such fees as the Register of Copyrights

33 may fix on the basis of the cost of providing the service.

34 (b) The fees prescribed by or under this section are applicable to

35 the United States Government and any of its agencies, employees, or

36 officers, but the Register of Copyrights has discretion to waive the

37 reqauirenzent of this subsection in occasional or isolated cases involving

38 relatively small a7mounts.

S. 1361 -- 10
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1 § 709. Delay in delivery caused by disruption of postal or other

2 services

3 In (any case in 'which the Register of Copyrights determines, on the

4 basis of such evidence as he may by regulation require. that a deposit.

5 (tpplication, fee, or any other material to be delivered to the Copyright

6 Office by a par ticular date, would hab e been received iin the Copyright

7 ()ffice in due time except for. a general disruption or suspension of

8 postal or other transportation or communicatiovs s services, the actual

9 receipt of such material in the Copyright Ofice within one month after

10 the date on which the Register determines that the disruption or snus-

11 pensionl. of such sereices has terminated, shall be considered timely.

12 Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
803. Mcembership of the Tribunal.
S 04. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
S06. Reports to the Congress.
807. Effective date of royalty adjustmcnt.
S08. Effective date of royalty distribution.
809. Judicial review.

13 § 801. Copyright Royalty Tribunal: Establishment and purpose

14 (a) There is hereby reaited in the Library of (oingress a Copyright

15 Royalty TribunLal.

16 (b) Subject to the provisions of this chapter, the purpose of the

17 Tribunal shall be: (1) to make determinations concerning the adjust-

18 ment of the copyright royalty rates specified by sections 111, 114, 115,

19 and 116 so as to assure that such rates are reasonable aid in the event

20 that the Tribunal shall determine that the statutory royalty rate, or

21 a rate previously established by the Tribunal, or the revenue basis in

22 respect to section 111, does not provide a reasonable royalty fee for

23 the basic service of providing secondary transmissions of the primary

24 broadcast transmitter or is otherwise unreasonable, the Tribunal nway

25 change the royalty rate or the revenue bases on which the royalty fee

26 shall be assessed or both so as to assure a reasonable royalty fee; and

27 (2) to determine in certain circumstances the distribution, of the royal-

28 ty fees deposited with the Register of Copyrights under sections 111,

29 114, and 116.

30 § 802. Petitions for the adjustment of royalty rates

31 (a) On July 1, 1975, the Register of Copyrights shall cause to be

32 published in the Federal Register notice of the commencement of pro-

33 ceedings for the review of the royalty rates specified by sectionts 111,

34 114, 115 and 116.
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1 (b) During the calenda r year' 1982, and inl each subsequent fifth

2 calendar year, any owner or user of a copyrighted work whose royalty

3 rates are specified by this title, or by a rate established by the Tri-

4 bunal, may file a petition with the Register of Copyrights declaring

5 that the petitioneer requests an adjustment of the rate. The Register

6 shall make a determination as to whether the applicant has a signifi-

7 cant interest in the royalty rate in which an adjustment is requested.

8 If the Register determines that the petitioner has a significant interest,

9 he shall cause notice of his decision to be published in the Federal

10 Register.

11 § 803. Membership of the Tribunal

12 (a) In accordance with Section 802, or upon certifyi'ng the existence

13 of a controversy concerning the distribution of royalty fees deposited

14 purasant to sections 111, 114 and 116, the Rlegister shall requlest the

15 American Arbitration Association or any similar successor organiza-

16 tion, to furnish a list of three members of said Association. The Reg-

17 ister shall communicate the names together with such i7nformation as

18 may be appropriate to all parties of interest. Any such party within

19 twenty days from the date said communication. is sent may submit to

20 the Register written objections to any or all of the proposed names.

21 If no such objections are received, or if the Register determines that

22 said objections are not well founded, he shall certify the appointment

23 of the three designated individuals to constitute a panel of the Tri-

24 bunal for the consideration, of the specified rate or royalty distribu-

25 tion. Such panel shall function as the Tribunal established in section

26 801. If the Register determines that the objections to the designation

27 of one or more of the proposed individuals are well founded, the Reg-

28 ister shall request the American Arbitration Association or any sim-

29 ilar successor organization to propose the necessary number of sub-

30 stitute individuals. Upon receiving such additional names the Register

31 shall constitute the panel. The Register shall designate one member of

32 the panel as Chairman.

33 (b) If any member of a panel becomes unable to perform his duties,

34 the Register, after consultation with the parties, may provide for the

35 selection of a successor in the manner prescribed in subsection (a).

36 § 804. Procedures of the Tribunal

37 (a) The Tribunal shall fix a time and place for its proceedings a7d

38 shall cause notice to be given to the parties.

39 (b) Any organization or person entitled to participate in the pro-

40 ceedings may appear directly or be represented by counsel.
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1 (c) Except as otherwise provided by law, the Tr ibunal shall deter-

2 mine its own procedure. For the purpose of carrying out the provisions

3 of this chapter, the Tribunal may hold hearings, administer oaths,

4 and require, by subpoena or otherwise, the attendtanee and testimony

5 of witnesses and the production of documents.

6 (d) Every final decision of the Tribunal shall be in writing and

7 shall state the reasons therefor.

8 (e) The Tribunal shall render a final decision in each proceeding

9 within one year from the certification of the panel. Upon a showing

10 of good cause, the Senate Comvmittee on the Jtudiciar'y and the lHouse of

11 Representatives Committee on the Judiciary may ,waive this require-

12 ment in a particular proceeding.

13 § 805. Compensation of members of the Tribunal; expenses of the

14 Tribunal

15 (a) In proceedings for the distribution of royalty fees, the comnpen-

16 sation of members of the TribunOal and other exlpenses of the 'Tribttnal

17 shall be deducted prior to the distribution of the futnds.

18 (b) In-proceedings for the adjuistmlent of royalty rates, there is

19 hereby authorized to be appropriated such sums (as may be necessary.

20 (c) The Library of Congress is authorized to furnish facilities and

21 incidental service to the Tribumnal.

22 (d) The Tribunal is authorized to procure temporary and inter-

23 mnittent services to the same extent as is authorized by section 3109 of

24 title 5, United States Code.

25 § 806. Reports to the Congress

26 The Tribunal immediately upon making a final determination in

27 any proceeding for adjutstment of a statutory royalty shall transmit

28 its decision, together with the reasons therefor, to the Secretary of the

29 Senate and the Clerk of the House of Representatives for reference

30 to the Judiciary Committees of the Senate and the olouse of

31 Representatives.

32 § 807. Effective date of royalty adjustment

33 (a) Prior to the expiration of the first period of ninety calendar

34 days of continuous session of the Congress, followoing the transmittal

35 of the report specified in section 806, either House of the Congress may

36 adopt a resolution stating in substance that the House does not favor

37 the recommevnded royalty adjustlzent, and such adjustment, therefore,

38 shall not become effective.

39 (b) For the purposes of subsection (a) of this section

40 (1) Continuity of session shall be considered as broken only by

41 an adjournlment of the Congress siJie die, and
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1 (2) In. the computation of the ninety-day period there shall be

2 exlcluded the days on which either House is not in session because

3 of an adjournment of more than three days to a day certain.

4 (c) In the absence of the passage of such a resolution by either

5 Hlotse duriing said ninety-day period, the final determination by the

6 T'ribunal of a petition for adjustment shall take effect on the first day

7 followling ninety calendar days after the expiration of the period speci-

8 fied by subsection (a).

9 (d) The Register of Copyrights shall give notice of such effective

10 date by publicatioln in the Federal Register not less than sixty days

11 before said date.

12 § 808. Effective date of royalty distribution

13 A final determination of the Tribunal concerning the distribution

14 of royalty fees deposited with the Register of Copyrights pursuant to

15 sections 111, 114, and 116 shall become effective thirty days following

16 such, determniation unless prior to that time an application has been

17 filed pursuant to section 809 to vacate, modify or correct the deterrrian-

18 tioi, and notice of such application has been served upon the Register

19 of Copyrights. The Register 'upon the expiration of thirty days shall

20 distribute such. royalty fees not subject to any application filed pur-

21 suan.t to section 809.

22 § 809. Judicial review

23 In,. any of the following cases the United States District Court for

24 the District of Columbia may make an order vacating, modifying or

25 co)rrecting a final determination of the Tribunal concerning the distri-

26 bu ttion of royalty fees-

27 (a) Where the determination was procured by corruption, fraud,

28 or undue means.

29 (b) Where there was evident partiality or corruption in any mem-

30 ber of the panel.

31 (c) Where any ,member of the panel was guilty of anry misconduct

32 by which the rights of any party hate been prejudiced.

33 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

34 &'tu. 102. This title becomes effective on. January 1, 1975, except as

35 other awise p:.ocided by section 304(b) of title 17 as

36 amended by this title.

37 S,'t'c. 103. This title does 'not provide copyright protection for any

38 work that goes into the public doumalin before January 1, 1975. The

39 exclusive rights, as provided by section 106 of title 17 as amended

40 by this title, to reproduce a work in phonorecords and to distribute
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1 phonorecords of the work, d.o not extend to any nondramatic mtusical

2 work copyrighted before July 1, 1909.

3 SEc. 104. All proclamations issued by the President under sections

4 1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

5 previous copyright statutes of the United States shall continue in

6 force until terminated, suspended: or revised by the President.

7 Svc'. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

8 plement IV, is amended to read as follozws:

9 "§ 505. Sale of duplicate plates
10 "The Public Printer shall sell, under regulations of the Joint Corn-

11 reittee on Printing to persons who mnay apply' additional or duplicate

12 stereotype or electrotype plates from which a Government publication

13 is printed, at a price not to exceed the cost of composition, the metal,

14 and nmaking to the Government, ptus 10 per centurn, nand the full

15 anmount of the price shall be paid when the order is filed."

16 (2) The item relating to section 505 in the sectionad analysis at the

17 beginning of chapter 5 of title 44, United States Oode, is amended to

18 read as follow s:

19 "505. Sale of duplicate plates."

20 (b) Sectiov 2113 of title, 44, United States Code, is anmended to read

21 as followss:

22 "§ 2113. Limitation on liability

23 "When letters and other intellectual productions (exclusive of

24 patented material, published works under copyright protection. and

25 unpublished tworks for which copyright registration has been made)

26 come into the custody or possession of the Administrator of General

27 Services, the United States or its agents are not liable for infringe-

28 meient of copyright or analogous rights arising out of use of the mate-

29 rials for display, inspection, research, reproduction. or other? purposes."

30 (c) In section 14J98(b) of title 28 of the U,'nted States Code, the

31 phrase "section 101 (b) of title 17" is amended to read( "section 504(c)

32 of title 17".

33 (d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

34 amelded, is amended by striking out "(other than by reason of sec-

35 tion 2 or 6 thereof) ".

36 (e) Section 3202(a) of title 39 of the United States Code is

37 amended by striking out clause (5). Section 3206(c) of title 39 of the

38 United States Code is anm.?eled( by striking out clause (c). Section

39 3206(d) is relnum.bered (c).

40 (f) In section G of the Standard Reference Data Act (section
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1 290(e) of title 15 of the United States Code, Supplement IV), sub-

2 section (a) is amended to delete the reference to "section 8" and to

3 substitute therefor the phrase "section 105".

4 Sa'c. 106. In any case where, before January 1. 1975, a person has

5 lawfully made parts of instruments serving to reproduce mechani-

6 cally a copyrighted work under the compulsory license provisions of

7 section 1(e) of title 17 as it existed on December 31, 1974, he may

8 continue to make and distribute such parts embodying the same me-

9 chanical reproduction without obtaining a nezw compulsory license

10 under the terms of section 115 of title 17 as amended by this title.

11 aHowever. such parts made on or after January 1, 1975, constitute

12 phonoorecords and are otherwise subject to the provisions of said

13 section 115.

14 SEC. 107. In the case of any 'work in which an ad interim copyright

15 is subsisting or is capable of being secured on December 31, 1974,

16 under section 22 of title 17 as it existed on that date, copyright pro-

17 tection is hereby extended to endure for the term or terms provided

18 by section 304 of title 17 as amended by this title.

19 SEC. 108. The notice provisions of sections 401 through 403 of title

20 17 as amended by this title apply to all copies or phonorecords publicly

21 distributed on or after January 1, 1975. Hoowever, in the case of a work

22 published before January 1, 1975, compliance with the notice provi-

23 sions of title 17 either as it existed on December 31, 1974, or as amended

24 by this title, is adequate with respect to copies publicly distributed

25 after December 31,1974.

26 Sec. 109. The registration of claims to copyright for which the

27 required deposit, application. and fee were received in the Copyright

28 Office before January 1. 1975, and the recordation of assignments of

29 copyright or' other instrulients received in the Copyright Office before

30 January 1, 1975. shall be made in accordance with title 17 as it existed

31 on December 31, 1974.

32 SEc. 110. The demand and penalty provisions of section 14 of title

33 17 as it existed on December 31, 1974, apply to any work in which copy-

34 right has been secured by publication with notice of copyright on or

35 before that date, but any deposit and registration made after that date

36 in r)esponse to a demand under that section shall be made in accordance

37 rwith the provisions of title 17 as amended by this title.

38 1sA.('. 111. Section. 2318 of title 18 of the United States Code is

39 amended to read as follozws:
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1 "§2318. Transportation, sale or receipt of phonograph records

2 bearing forged or counterfeit labels

3 "Whoever knowingly and with fraudulent intent transports, causes

4 to be transported, receives, sells, or offers for sale in interstate or

5 foreign commerce any phonograph record, disk, wire, tape, film, or

6 other article on which sounds are recorded, to which or upon which is

7 stamped, pasted, or affixed any forged lor counterfeited label, knowing

8 the label to have been falsely made, forged, or counterfeited shall be

9 fined tnot more than $25,000 or imprisoned for not more than three

10 yeaUrs, or both, for the first such offense and shall be fined not more than

11 $50:000 or imprisoned not more than seven years or both, for any sub-

12 sequent offense."

13 SA:c. 112. All causes of action that arose under title 17 before Jan-

14 uary 1, 1975, shall be governed by title 17 as it existed when the cause

15 of action arose.

16 Six'c. 113. If any provision of title 17, as amended by this title, is

17 declared ulconstitutional, the validity of the remainder of the title

18 is not affected.

19 TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

20 LOGICAL USES OF COPYRIGORTED WORKS

ESTABLISHMENT AND PURPOSE OF COMMISSION

21 S'C'. 201. (a) T'here is hereby created in the Library of Congress a

22 National Commission on New Technological Uses of Copyrighted

23 Works (hereafter called the Commission).

24 (b) The purpose of the Commission is to study and compile data on:

25 (1) the reproduction and use of copyrighted works of author-

26 ship-

27 (A) in conjunction with automatic systems capable of stor-

28 ing, processing, retrieving, and transferring information, and

29 (B) by various forms of machine reproduction, not includ-

30 ing reproduction by or at the request of instructors for use

31 in face-to-face teaching activities; and

32 (2) the creation of new works by the application or intervention

33 of such automatic systems or machine reproduction.

34 (c) The Commission shall make recommendations as to such

35 changes in copyright law or procedures that may be necessary to

36 assure for such purposes access to copyrighted works, and to provide

37 recognition of the rights of copyright owners.
MEMBERSHIP OF THE COMMISSION

38 SEc. 202. (a) The Commission shall be composed of thirteen voting

39 members, appointed as follo wss:
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1 (1) Four mnemobers, to be appoited by the President, selected

2 flrom authoors and other copyright owoners;

3 (2) Fo7'r mvevwbeis, to be appointed by the Presidenit, selected

4 from user's of copyriglht woriks;

5 (3) Four non gov ervnmental members to be appointed by the

6 President, selected from the public generally;

7 (4) The Librarian of Congress.

8 (b) The President shall appoint a Chairman, and a Vice Chairman

9 who shall act as Chairlm7an inl the absence or disability of the Chaimnan

10 or in the event of a vacancy in that office, from among the four ment-

11 bers selected from the public gelerally, as provided by clause (3) of

12 subsection (a). 2'he Register of Copyrights shall serve ex officio as

13 a nonvoting member of the Commission.

14 (c) Seven, voting members of the Commission shall constitute a

15 quorunm.

16 (d) Any vacancy in the Commnission shall not affect its powers and

17 shall be filled in the same tmanner as the original appointment

18 was made.
19 COMPENSATII'ON OF UMEMBEKS OF COMMLISSIONS

20 sSs'c. 203. (a) ilembers of the Commission, other than officers or

21 employees of the Federal Governmenet, shall receive compensation at

22 the rate of $100 per day while evgaged i~n the actual performace

23 of Commissiol d uties, plus reinburlsement for travel, subsistence, anzd

24 other necessary expenses in connection. zoith such duties.

25 (b) Any members of the (Commissioni who are officers or employ-

26 ees of the Federal Goverlment shall serve on the Commission with-

27 out compelsationl but such memnbers shall be reinmbursed for travel,
27 t
28 subsistence, and other necessary expenses in connection with the per-

29 formance of their duties.
STAFF

30 $Sti'c. 204. (a) To assist in its studies, the Com0mission. may appoint
31 a staff which shall be an, adminiistrative part of the Library of Con-

32 gress. The staff shall be headed by an Executive Director, who shall
33 be resiponsible to the Commtnission for the adminiistration of the duties
34 entrusted to the staff.

35 (b) The Co0mmission may pr)ocue temporary and intermittent servc-

36 ices to the same extent as is authorized by section 3109 of title 5, United

States Code, but at rates not to exceed $100 per day.
38 EXPENSES OF 'IE COMMISSION

39 Sk'c. 205. There are hereby authorized to be appropriated such sums

40 as may be necessary to carry out the provisions of this title.

S. 1361 -- 11
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1 REPORTS

2 SEC. 206. (a) Withinz one year after the first meeting of the Cozn-

3 mission it shall submit to the President and the Congress a prelitminary

4 report on its activities.

5 (b) Within three years after the enactment of this Act the Corn-

6 mission shall submit to the President and the Congress a final report

7 on its study and investigation which shall include its recommenda-

8 tions and such proposals for legislation and administrative action as

9 may be necessary to carry out its recommendations.

10 (c) In addition to the preliminary report and final report required

11 by this section, the Commission may publish such interim reports as

12 it may determine, including but not limited to consultant's reports,

13 transcripts of testimony, seminar reports, anul other Commission

14 findings.

15 POWERS OF THE COMMISSION

16 Src. 207. (a) The Commission or, with the authorization of the

17 Commission, any three or more of its members, may, for the purpose of

18 carrying out the provisions of this title, hold hearings, administer

19 oaths, and require, by subpoena or otherwise, the attendance and testi-

20 mony of witnesses and the production of documentary material.

21 (b) With the consent of the Commission, any of its members may

22 hold any meetings, seminars, or conferences considered appropriate

23 to provide a forum for discussion of the problems with which it is

24 dealing.

25 TERMINATION

26 Sec. 208. On the sixtieth day after the date of the submission of its

27 final report, the Commission shall terminate and all offices and

28 employment under it shall expire.

29 TITLE III-PROTECTION OF ORNAMENTAL DESIGNS
30 OF USEFUL ARTICLES

31 DESIGNS PROTECTED

32 Src. 301. (a) The author or other proprietor of an original orna-

33 mental design of a useful article may secure the protection provided

34 by this title upon complying with and subject to the provisions hereof.

35 (b) For the purposes of this title-

36 (1) A "useful article" is an article which in normal use has an in-

37 trinsic utilitarian function that is not merely to portray the appearance

38 , of the article or to convey information. An article which normally is

39 a part of a useful article shall be deemed to be a useful article.

40 (2) The "design of a u3eful article", hereinafter referred to as a

41 "design", consists of those aspects or elements of the article, including
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1 its two-dimensional or three-dimensional features of shape and sur-

2 face, which make up the appearance of the article.

3 (3) A design. is "oornamenital" if it is intended to make the article

4 attractive or distinct in appearance.

5 (4) A design is "original" if it is the independent creation of an

6 author who did not copy it from n aother source.

7 DESIGNS NOT SUBJECT' TO PROTECTION

8 Sic'. 302. Protectioln under this title shall not be available for a

9 design that is-

10 (a) not original;

11 (b) staple or comnmonplhutre, such as a standard geometric figure,

12 fa7miliar symbol, emblem, or motif, or other shape, pattern, or

13 configuratiogn which has become common, prevalent, or ordinary;

14 (c) differelt from a design excluded by subparagraph (b)

15 above only in insignificant details or in elements which are vari-

16 ants commonly used in the relc ,ant trades; or

17 (d) dictated solely by a utilitariasn function of the article that

18 embodies it;

19 (e) composed of three-dimensional features of shape and sur-

20 face 'with respect to men's, woomen's, and children's apparel, in-

21 cluding uldergarments and outeriwear.

22 RIVISIONS, ADAPTATIONS, AND REARRANGEMENTS

23 S'c. 303. Protection for a design under this title shall be available

24 notwoithstadilng the employment in the design of subject matter ex-

25 eluded f/rom protection under section 302, if the design is a substantial

26 revision, adaptation, or rearrangement of said subject matter: Pro-

27 tvided, That such protection shall be available to a design employing

28 subject matter protected under title I of this Act, or title 35 of the

29 United States Code or this title. only if such protected subject mnatter

30 is employed with the consent of the proprietor thereof. Such pro-

31 tection, shall be independent of any subsisting protection in subject

32 matter employed in the design, and shall not be construed as securing

33 any right to subject matter excluded from protection or as extending

34 any subsisting protection.
35 COM.lMENCEMENT OF PROTECTION

36 SA:C. 304. (a) The protection provided for a design under this title
37 shall commence upon7 the date when the design is first made public.

38 (b) A desigan is made public when, by the proprietor of the design
39 or with his consent, an. existing useful article embodying the design

40 is anywhere publicly exhibited, publicly distributed, or offered for

41 sale or sold to the public.
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1 TERAM OF PROTECTION

2 Ssc. 305. (a) Subject to the provisions of this title, the protection

3 herein provided for a design shall continue for a term of five years

4 from the date of the commencement of protection as provided in sec-

5 tion 304(a), but if a proper application for reneiwal is received by the

6 Administrator during the year prior to the expiration of the five-year

7 term, the protection herein provided shall be extended fo? an addi-

8 tional period of five years from the date of expiration of the first five

9 years.

10 (b) If the design notice actually applied shotws a date earlier than

11 the date of the commenceement of protection as provided in section

12 304(a), protection shall termniate as though the ternm had commlenlced

13 at the earlier date.

14 (c) Where the distinguishilng elements of a desig~n are in substanl-

15 tially the same form in a number of different useful articles, the

16 design shall be protected as to all such articles when protected as

17 to one of them, but not more than one registration shall be required.

18 Upon expiration or termination of protection in a particular design

19 as provided in this title all rights under this title in said design shall

20 termninate, regardless of the number of different articles in which7 the

21 design may have been utilized during the term of its protection.

22 THE: DoESION NOTICE

23 S&'c. 306. (a) WVhenever any design for which protection is sought

24 under this title is made public as provided in section 304(b), the

25 proprietor shall, subject to the provisions of section '307, mark it or
26 have it marked legibly with a design notice consisting of the fol7ow0ing

27 three elements:

28 (1) the words "Protected Design", the abbreriation "Prot'd

29 Des." or the letter "D" within a circle thus O;

30 (2) the year of the date on which the design was first made

31 public; and

32 (3) the name of the proprietor, Can abbreviationt by which the

33 name can be recognized, or a generally accepted alternative desig-

34 nation of the proprietor; any distinctive identification of the

35 proprietor may be used if it has been approved and recorded by

36 the Administrator before the design marked with such idectifica-

37 tion is made public.

38 After registration the registration, number may be used instead of

39 the elements specified in (2) and (3) hereof.

40 (b) The notice shall be so located and applied as to give reasonable
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1 notice of design protection while the useful article embodying the

2 design is passing through its normal channels of commerce. T'his re-

3 quiremetnt nmay be fulfilled. in. the case of sheetlike or strip materials

4 bearing repetitive or continuous designs, by application of the notice

5 to each repetition, or0 to the margin, selrage, or reverse side of the ma-

6 terial at reasonably frequent iamtervals, or to ta.gs or labels affixed to

7 the material at such interlals.

8 (c) When the proprietor of a design has complied with the provi-

9 sions of this section, protection under this title shall not be affected by

10 the renmoval, destrluction, or obliteration by others of the design notice

11 onl an article.

12 EFFECT OF OMISSION OF1 NOTICE

13 SEc. 307. The omission of the 7notice prescribed in section 306 shall

14 not cause loss of the protection or prevent recovery for infringe2ment

15 against any person who, after written notice of the design protection,

16 begins an undertaking leading to infringement: Provided, That such

17 omissionl shall pre vent any recovery tunder section 322 against a person

18 who began an, undertaking leading to infringement before receivingg

19 wtritten notice of the design protection, and no injulnction shall be

20 had unless the proprietor of the desig¢n shall reimburse said person

21 for any reasonable expenditure or contractual obligation in connec-

22 tion, with such undertaking incurred before written notice of design

23 protection, as the court in its discretion shall direct. The burden

24 of proving written, notice shall be on the proprietor.

25 INFRINGEMENT

26 - Sii'y. 308. (a) It shall be in'fringesment of a design protected under

27 this title for any person, without the consent of the proprietor of

28 the design, 'within the United States or its territories or possessions

29 ad duri'ng the term of stch. protection, to-

30 (1) make, hare mnade, or import, for sale or for use in trade,

31 any infringivg article as defined in subsection (d) hereof; or

32 (2) sell o07 distribute for sale or for use in trade any such

33 in.fringing article: Provided. howerer, That a seller or distributor

34 of any such article 7rwho did not make or import the same shall be

35 deened to be an. ivfringer only 'if-

36 (i) he indutced or acted in. collusion wqith a man7ufacturer to

37 make, or an importer to import such article (merely purechas-

38 ing or giving an order to purchase in the ordinary course of

39 butsiness shall not of itself constitute such inducement or

40 collusion); or
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1 (ii) he refuses or fails upon the request of the proprietor

2 of the design to make a prompt and full disclosure of his

3 source of such article, and he orders or reorders such article

4 after having received notice by registered or certified mail

5 of the protection subsisting in the design.

6 (b) It shall be not infringement to make, have made, import, sell,

7 or distribute, any article embodying a design created without knowl-

8 edge of, and copying from, a protected design.

9 (c) A person who incorporates into his own product of manufacture

10 an infringing article acquired from others in the ordinary course of

11 business, or who, without knowledge of the protected design, makes or

12 processes an infringing article for the account of another person in the

13 ordinary course of business, shall not be deemed an infringer except

14 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

15 this section. Accepting an order or reorder from the source of the in-

16 fringing article shall be deemed ordering or reordering within the

17 meaning of clause (ii) of paragraph (a) (2) of this section.

18 (d) An "infringing article" as used herein is any article, the design

19 of which has been copied from the protected design, without the con-

20 sent of the proprietor: Provided however, That an illustration or

21 picture of a protected design in an advertisement, book, periodical,

22 inewspaper, photograph, broadcast, motion picture, or similar medium.

23 shall not be deemed to be an infringing article. An article is not an

24 infringing article if it embodies, in common with the protected design,

25 only elements described in subsections (a) through (d) of section 302.

26 (e) The party alleging rights in a design in any action or0 proceed-

27 ing shall have the burden of affirmnatively establishing its originality

28 whenever the opposing party introduces an earlier work w-hich is

29 identical to such design, or so similar as to make a prima facie show-

30 ing that such design was copied fromn such work.

31 APPLICATION FOR REGISTRATION

32 - SEC. 309. (a) Protection under this title shall be lost if application

33 for registration of the design is not made within six months after the

34 date on which the design was first made public as provided in section

35 304(b).

36 (b) Application for registration or renewal may be made by the

37 proprietor of the design.

38 (c) The application for registration shall be mode to the Adminis-

39 trator and shall state (1) the name and address of the author or
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2 if different fromn the author; (3) the specific name of the article, in-

3 dicating its utility; (4) the date when the design was first made public

4 as provided in section 304(b); and (5) such other information as may

5 be required by the Administrator. The application for registration

6 may include a description setting forth the salient features of the de-

7 sign, but the absence of such a description shall not prevent registra-

8 tion under this title.

9 (d) The application for registration shall be accompanied by a

10 statement under oath by the applicant or his duly authorized agent or

11 representative, setting forth that, to the best of his knowledge and be-

12 lief (1) the design is original and was created by the author or authors

13 named in the application; (2) the design has not previously been regis-

14 tered on behalf of the applicant or his predecessor in title; (3) the de-

15 sign has been made public as provided in section 304(b); and (4) the

16 applicant is the person entitled to protection and to registration under

17 this title. If the design has been lmade npublic with the design notice

18 prescried in section .306. the statement shall also describe the exact

19 form, and position of the design notice.

20 (e) Error in any statement or assceition as to the utility of the article

21 named in the application, the design of which is sought to be regis-

22 tered, shall not affect the protection secured under this title.

23 (f) Errors in omitting a joint author or in naming an alleged joint

24 author shall 'not affect the validity of the' registration, or the actual

25 owzonership or the protection of the design: Provided, That the name of

26 one individual ( who was in fact all author is stated in the application.

27 WVhere the design was made within the regular scope of the author's

28 emnployment and indieidtual authorship of the design is difficult or im-

29 possible to ascribe and the application so states, the name and address

30 of the employer for whom the design was made may be stated instead

31 of that of the individual author.

32 (g) The application, for registtration shall be accompanied by two

33 copies of a drawirg o0r other pictorial rep7resentation of the useful

34 article having one or more views, adequate to show the design, in a

35 for't and style suitable for reproduction, *urhich shall be deemed a

36 part of the application.

37 (h) Related 2Csefl ar'tile7s hating common design features may be

38 inclluded in the samie application utnder stuch conditions as may be pre-

39. scribed by the Administrato r.
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1 BENEFI,'T OF EARLIER FILING DAT'E IN FOREIGN COUNTRY

2 S;.c. 310. An application for registration of a design filed in this

3 country by any person who has, or whose legal representative or pred-

4 ecessor or successor in title has previously regularly filed an applica-

5 tion for registration of the same design in a foreign co untry which af-

6 fords similar privileges in the case of applications filed in the United

7 States or to citizens of the United States shall have the same effect

8 as if filed in this country on the date on which the application was

9 first filed in any such foreign country, if the application in this country

10 is filed within six months from the earliest date on which any such

11 foreign application was filed.
12 OATHS AND ACKNOWLEDGMENTS

13 SEC. 311. Oaths and acknowledgments required by this title may be

14 made before any person in the United States authorized by law to

15 administer oaths, or, when made in a foreign co?,ntry, before any

16 diplomatic or consular officer of the United States authorized to ad-

17 minister oaths, or before any official authorized to administer oaths in

18 the foreign country concerned, whose authority shall be proved by a

19 certificate of a diplomatic or consular officer of the United States, and

20 shall be valid if they comply with the 7aws of the state or country

21 where made.
22 EXAMINATION OF APPLICATION AND ISSUE. OR REFUSAL OF REGISTRATION

23 SEc. 312. (a) Upon the filing of an application for registration in

24 proper form as provided in section 309, and upon payment of the fee

25 provided in section 315, the Administrator shall determine whether

26 or not the application relates to a design which on its face appears to

27 be subject to protection under this title, and if so, he shall register the

28 design. Registration under this subsection shall be announced by

29 publication.

30 (b) If, in his judgment, the application for registration relates to

31 a design which on its face is not subject to protection under this title,

32 the Administrator shall send the applicant a notice of his refusal to

33 register and the grounds therefor. Within three months from the date

34 the notice of refusal is sent, the applicant may reqtcest, in writing, re-

35 consideration of his application. After consideration of such a reqlrest,

36 the Administrator shall either register the design or send the applicant

37 a notice of his final ref lsal to register.

38 (c) Any person who believes he is or will be damaged by a registra-

39 tion under this title may, upon payment of the prescribed fee, apply

40 to the Administrator at any time to cancel the registration on the
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1 ground that the design is not subject to protection undcr the provisions

2 of this title, stating the reasons therefor. Upon receipt of an applica-
3 tion for cancellation. the Adiministrator shall send the proprietor of

4 the design, as shown in the records of the Office of the Adlninistrator, a

5 notice of said application, and the proprietor shall have a period of

6 three months fronm the date such notice was mailed in which to present

7 arguments in support of the validity of the registration. It shall also

8 be within the authority of the Administrator to establish, by regula-

9 tion, conditions under which the opposing parties may appear and be

10 heard in support of their arguments. If, after the periods provided for

11 the presentation of arguments have expired, the Administrator deter-

12 mines that the applicant for cancellation has established that the de-

13 sign is not subject to protection under the provisions of this title, he

14 shall order the registration stricken from? the record. Cancellation

15 under this subsection shall be announced by publication, and notice of

16 the Administrator's final determination with respect to any application

17 for cancellation shall be sent to the applicant and to the proprietor

18 of record.

19 (d) Remedy against a final adverse determniation under subpara-

20 graphs (b) and (c) above may be had by means of a civil action

21 against the Administrator pursuant to the provision of section 1361 of

22 title 28, United States Code, if commenced within such time after such

23 decision, not less than 60 days, as the Administrator appoints.

24 (e) When a design has been registered undler this section, the lack

25 of utility of any article in which it has been embodied shall be no

26 defense to an infringement action under section 320, and no ground

27 for cancellation under subsection (c) of this section or under sec-

28 tion 323.

29 CERTIFICATION OF REGISTRATION

30 SEC. 313. Certificates of registration shall be issued in the name of
31 the United States under the seal of the Office of the Administrator and

32 shall be recorded in the official records of that Office. The certificate

33 shall state the name of the useful article, the date of filing of the appli-

3 cation, the date on which the design was first macec public as provided

35 in section 304 (b) or any earlier date as set forth in section 305 (b), and

36 shall contain a reproduction of the drawing or other pictorial repre-

37 sentation shlowing the design. Where a description of the salient fea-

38 tures of the design appears inl the application, this description shall

39 also appear in the certificate. A renewal certificate shall contain the

40 date of renewzal registration in addition to the foregoing. A certificate
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1 of initial or renewal registration shall be admitted in any court as

2 prima facie evidence of the facts stated therein.

3 PUBLICATION OF ANNOUNCEMENTS AND INDEXES

4 SE'C. 314. (a) The Administrator shall publish lists and indexes of

5 registered designs and cancellations thereof and may also publish the

6 drawing or other pictorial representations of registered designs for

7 sale or other distribution.

8 (b) The Administrator shall establish and mnaintain a file of the

9 drawings or other pictorial representations of registered designs, which

10 file shall be available for use by the public under such conditions as

11 the Administrator may prescribe.

12 FEES

13 SEc. 315. (a) There shall be paid to the Administrator the following

14 fees:

15 (1) On filing each application for registration or for renewal of reg-
16 istration of a design, $15.

17 (2) For each additional related article included in one application,
18 $10.

19 (3) For recording assignment, $3 for the first six pages, and for each
20 additional two pages or less, $1.

21 (4) For a certificate of correction of an error not the fault of the

22 Office, $10.

23 (5) For certification of copies of records, $1.

24 (6) On filing each application for cancellation of a registration,
$15.25

26 (b) The Administrator may establish charges for naterials or serv-
27 ices furnished by the Office, not specified above, reasonably related to

28 the cost thereof.
REGULATIONS

29 ,SEC. 316. The Administrator smay establish regulations not incon-
30

sistent with law for the administration of this title.
31 COPIES OF RECORDS

32 Sxc. 317. Upon payment of the prescribed fee, any person may ob-

33 tain a certified copy of any official record of the Office of the Adminis-

34 trator, which copy shall be admissible in evidence with the same effect

35 as the original.

36 CORRECTION OF ERRORS IN CERTIFICATES

37 Sl'c. 318. The Administrator may correct any error in a registration

38 incurred through the fault of the Office, or, upon payment of the re-

39 quired fee, any error of a clerical or typographical nature not the fault

40 of the Office occurring in good faith, by a certificate of correction under
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1 seal. Such registration, together .with the certificate, shall thereafter

2 have the same effect as if the same had been originally issued in such

3 corrected form.

4 OWNERSHIP AND TRANSFER

5 S'c. 319. (a) The property right in a design subject to protection

6 under this title shall vest in the author, the legal representatives of a

7 deceased author or of one under legal incapacity, the employer for

8 whom the author created the design in the case of a design made

9 'within the regular scope of the author's employment, or a, person to

10 whom the rights of the author or of such employer have been tranls-

11 ferred. The person or persons in whom the property right is vested

12 shall be considered the proprietor of the design.

13 (b) The property right in a registered design, or a design for which

14 an application for registration has been or may be filed, may be as-

15 signed, granted, conveyed, or mortgaged by an instrument in writing,

16 signed by the proprietor, or may be bequeathed by will.

17 (c) An acknowledgement as provided in section 311 shall be prima

18 facie evidence of the execution of an assignment, grant, conveyance,

19 or mortgage.

20 (d) An assignment, grant, conveyance, or mortgage shall be void

21 as against any subsequent purchaser or mortgage for a valuable con-

22 sideration, without notice, unless it is recorded in the Offce' of the

23 Ad7?ministrator within three months fromn its date of execution or prior

24 to the date of such subsequent purchase or mortgage.

25 REMEDY FOR INFRINGEMENT

26 SEc. 320. (a) The proprietor of a design shall have remedy for in-
27 fringement by civil action instituted after issuance of a certificate of

28 7registration of the design.

29 (b) The proprietor of a design may have judicial review of a final
30 refusal of the Administrator to register the design, by a civil action

31 brought as for infringement if commenced within the time specified

32 in section 312(d), and shall have remedy for infringement by the same

33 action if the court adjudges the design subject to protection under this

34 title: Provided, That (1) he has previously duly filed aqnd duly pros-

35 ecuted to such final refusal an application in proper form for regis-

36 tration of the designs, and (2) he causes a copy of the complaint in

37 action to be delivered to the Administrator within ten days after the

38 commencement of the action, and (3) the defendant has committed acts

39 in respect to the design which would constitute infringement with

40 respect to a design protected under this title.
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1 INJUNCTION

2 SEC. 321. The several courts having jurisdiction of actions under

3 this title may grant injunctions in accordance with the principles of

4 equity to prevent infringement, including in their discretion, prompt

5 relief by temporary restraining orders and preliminary injunctions.

6 RECOVERY FOR INFRINGEMENT, AND SO FORTH

7 SEc. 322. (a) Upon finding for the claimant the court shall award

8 him damages adequate to compensate for the infrinlgement, but in

9 no event less thaAi the reasonable value the court shall assess them.

10 In either event the court may increase the damages to such amount,

11 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

12 court shall appear to be just. The damages awarded in any of the

13 above circumstances shall constitute compensation and not a penalty.

14 The court may receive ea pert testimony as an aid to the determination

15 of damages.

16 (b) No recovery under paragraph (a) shall be had for any infringe-

17 ment committed more than three years prior to the filing of the

18 complaint.

19 (c) The court may award reasonable attorney's fees to the prevail-

20 ing party. The court may also award other eapenses of suit to a

21 defendant prevailing in an action brought under section 320(b).

22 (d) The court may order that all infringing articles, and any plates,

23 molds, patterns, models, or other means specifically adapted for mak-

24 ing the same be delivered up for destruction or other disposition as

25 the court may direct.

26 POWER OF COURT OVER REGISTRATION

27 -SEC. 323. In any action involving a design for which protecction is

28 sought under this title, the court when appropriate may order registra-

29 tion of a design or the cancellation of a registration. Any such order

30 shall be certified by the court to the Administrator, who shall make

31 appropriate entry upon the records of his Office.

32_ LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED
33 SEC. 324. Any person who shall bring an action for infringement

34 knowing that registration of the design was obtained by a false or

35 fraudulent representation materially affecting the rights under this

36 title, shall be liable in the sum of $1,000, or such part thereof as the

37 court may determine, as compensation to the defendant, to be charged

38 against the plaintiff and paid to the defendant, in addition to such

39 costs and attorney's fees of the defendant as may be assessed by the

40 court.
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PENALTY FOR FALSE MIARKING

1 SEC. 325. (a) Whoever, for the purpose of deceiving the public,

2 7marks upon, or applies to, or uses in advertising in connection with any

3 article made, used, distributed, or sold by him, the design of which

4 is not protected under this title, a design notice as specified in secbion

5 306 or any other words or symbols intmporting that the design is pro-

6 tected undler this title, knowing that the design is not 'so protected,

7 shall be fined not more than $500 for every such offense.

8 (b) Any person may sue for the penalty, in which event, one-half

9 shall go to the person suing and the other to the use of the United

10 States.

11 PENALTY FOR FALSE REPRESENTATION

12 SEC. 326. Whoever kn7owingly makes a false representation mate-

13 rially affecting the rights obtainable under this title for the purpose

14 of obtaining registration of a design under this title shall be fined

15 not less than $500 and not more than $1,000, and any rights or privi-

16 leges he may have in the design under this title shall be forfeited.

17 RELATION TO COPYRIGHlT LAW

18 S:c. 327. (a) Nothing in this title shall affect any right or remnedy

19 now or hereafter held by any person under title I of this Act.

20 (b) When a pictorial, graphic, or sculptural work in which copy-

21 right subsists under title I of this Act is utilized in an original orna-

22 mental design of a useful article, by the copyright proprietor or under

23 an express license from him, the design shall be eligible for protection

24 under the provisions of this title.
25 RELATION TO PATENT LAW

26 SEc. 328. (a) Nothing in this title shall affect any right or remedy

27 available to or held by any person under title 35 of the United States

28 Code.

29 (b) The issuance of a design patent for an ornamental design for

30 an article of manufacture under said title 35 shall terminate any pro-

31 tection of the design under this title.

32 COMMON LAW AND OTHER RIGHTS UNAFFECTED

33 SEc. 329. Nothing in this title shall annul or limit (1) common laiw

34 or other rights or remedies, if any, available to or held by any person

35 with respect to a design which has not been made public as provided

36 in section 304(b), or (2) any trademark right or right to be protected

37 against unfair competition.

38 ADMINISTRATOR

39 Sic. 330. The Administrator and Office of the Administrator re-

40 ferred to in this title shall be such officer and office as the President

41 may designate.
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1 SEVERABILITY CLAUSE

2 SEC. 331. If any provision of this title or the application of such

3 provision to any person or circumstance is held invalid, the remainder

4 of the title or the application to other persons or circumstances shall

5 not be affected thereby.

6 AMENDMIENT OF OTHER STATUTES

7 SEC. 332. (a) Subdivision a(2) of section 70 of the Bankruptcy

8 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

9 by inserting "designs," after "patent rights," and "design registra-

10 tion," after "application for patent,".

11 (b) Title 28 of the United States Code is almended-

12 (1) by inserting "designs," after "patents,:' in the first sentence

13 of section 1338(a) ;

14 (2) by inserting ", design,' after "patent" in the second sen-

15 tence of section 1338(a);

16 (3) by inserting "design," after "copyright," in section 1338

17 (b);

18 (4) by inserting "and register designs" after "copyrights" in

19 section 1440; and

20 (5) by revising section 1498(a) to read as follows:

21 "(a) Whenever a registered design or invention is used or manu-

22 factured by or for the United States without license of the owner

23 thereof or lawful right to use or manufacture the same, the owner's

24 . remedy shall be by action against the United States in the Court of

25 Claims for the recovery of his reasonable and entire compensation

26 for such use and manufacture.

27 "For the pu'rposes of this section, the use or manufacture of a

28 registered design or an invention described in and covered by a patent

29 of the United States by a contractor. a subcontractor, or any person,

30 firm, or corporation for the Government and with the authorization

31 or consent of the Governnment, shall be construed as use or manufac-.

32 ture for the United States.

33 "The court shall not award compensation under this section if

34 the claim is based on the use or manufacture by or for the United

35 States of any article owned, leased, used by, or in the possession of

36 the United States, prior to, in the case of an invention, July 1, 1918,

37 and in the case of a registered design, July 1, 1976.

38 "A Government employee shall have the right to bring suit against

39 the Government under this:section except where he was in a position

40 to order, influence, or induce use of the registered design or invention

41 by the Government. This section shall not confer a right of action on
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1 any registrant or patentee or ally assignee of such registrant or pat-

2 entee with respect to aly design created by or invention discovered or

3 invented by a person ,while in the emnployment or service of the United

4 States, where the design or invention was related to the official func-

5 tions of the employee, in cases in which such functions included re-

6 search and development, or in the making of which Government timle,

7 materials, or facilities weere used."

8 TIIE OF TAKING EFFECT

9 SEC. 333. This title shall take effect one year after enactment of this

10 Act.

11 NO RETROACTIVE EFFECT

12 Stc. 334. Protection under this title shall not be available for any

13 design that has been made public as provided in section 304(b) prior

14 to the effective date of this title.

15 SHORT TITLE

16 SEc'. 335. This title may be cited as "The Design Protection Act of

17 1973."
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93D CONGRESS
2D SESSION 1

,[Report No.93-983]'

IN THE SENATE OF THE UNITED STATES

MARCH 26,1973

Mr. MCCLELLAN introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

JULY 3, 1974

Reported, under authority of the order of the Senate of June 27, 1974, by
Mr. MCCLELLAN, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

JULY 9, 1974

Referred to the Committee on Commerce with instructions to report back
not later than July 24, 1974

A BILL
For the general revision of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the

2 United States of America in Congress assembled,

3 TITLE I-GENERAL REVISION OF COPYRIGHT LAW

4 SEC. 101. Title 17 of the United States Code, entitled "Copyrights,"

5 is hereby amended in its entirety to read as follows:

6 - TITLE 17-COPYRIGHTS
CHAPTER SeC.

1. SUBJECT MATTER AND SCOPE OF COPYRIGHT __________________________ 101

2. COPYRIGHT OWNERSHIP AND TRANSFER -_____________--____----______ 201

3. DURATION OF COPYRIGHT -_____________________3-..____ 301
4. COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION_-________-__._______- 401

5. COPYRIGHT INFRINGEMENT AND REMEDIES _________________-_________ 501
6. MANUFACTURING REQUIRE3MENT AND IMsPORTATION _________--- ___---- 601

7. COPYRIGHT OFFICE_ ___-_-__-__-__-_____._______________________-_-_ 701

8. COPYRIGHT ROYALTY TRIBUNAL---______-- ________._________ _ .....---- 801

7 : Chapter 1.-SUBJECT MATTER AND SCOPE OF

8 COPYRIGHT
Sec.
101. Definitions.
102. Subject matter of copyright: In general.
103. Subject matters of copyright: Compilations and derivative works.

II-O
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1 TITLE 17-COPYRIGHTS--Continued
2 Chapter L.-SUBJECT MATTER AND SCOPE OF

3 COPYRIGHT-Continued
gec.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Government works.
106. Exclusive rights in copyrighted tworks.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.
109. Limitations on exclusivc rights: Effect of transfer of particular copy or

pho norecord.
110. Limitations ott cclutsive rights: Exemption of certain perfortuanecs and

displays.
1L1. Limitations on cxclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusivc rights in pictorial, graphic, and sculptutral tworks.
114. Scope of cxclirsive rights in sound recordings.
115. Scope of exclusive rights in nondramatic mutsical iworks: Compulsory license

for making and distributing phonorecords.
116. Scope of exclusive rights in nondramatic musical icorks and sound record-

ings: Public performances by means of coinoperated phonorecord players.
117. Scope of exclusive rights: Use in conjutnction with computers and similar

information s8ystems.

4 § 101. Definitions

5 As used in this title, the following terms and their variant formns

6 mean the following:

7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accompanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in

14 which the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes.

18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by him.

20 A "collective work" is a work, such as a periodical issue, an-

21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are

23 assembled into a collective whole.

24 A "compilation" is a work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authoorship. The term "coin-

28 pilation" includes collective -zqorks.

29 "Copies" are material objects, other than phonorecords, in which
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1 a work is fixed by any method now known or later developed, and

2 from which the work can be perceived, reproduced, or otherwise

3 communicated, either directly or with the aid of a machine or

4 device. The term "copies" includes the material object, other than

5 a phoilorecord, in wlich th e work is first fixed.

6 "Copyright owner," with respect to any one of the exclusive

7 rights comprised in a copyright, refers to the owner of that par-

8 ticular right.

9 A work is "created" when it is fixed in a copy or phonorecord

10 for the first time; where a iwork is prepared over a period of time,

11 the portion of it that has been fixed at any particular time con-

12 stitutes the work as of that time, and where the work has been

13 prepared in different rversions, each 'version constitutes a separate

14 work.

15 A "derivative work" is a work based upon one or more pre-

16 existing works, such as a translation, musical arrangement, dram-

17 atization, fictionalization, motion picture version, sound record-

18 ing, art reproduction, abridgment, condensation, or any other

19 form in which a work may be recast, transformed, or adapted. A

20 work consisting of editorial revisions, annotations, elaborations,

21 or other modifications which, as a whole, represent an original

22 work of authorship, is a "derivative work."

23 A "device," "machine;" or "process" is one now known or later

24 developed.

25 To "display" a work means to show a copy of it, either directly

26 or by means of a film, slide, television image, or any other device

27 or process or, in the case of a motion picture or other audiovisual

28 work, to show individual images nonsequentially.

29 A work is "fixed" in a tangible medium of expression when its

30 embodiment in a copy or phonorecord, by or under the authority

31 of the author, is sufficiently permanent or stable to permit it to

32 be perceived, reproduced, or otherwise communicated for a period

33 of more than transitory duration. A work consisting of sounds,

34 images, or both, that are being transmitted, is "fixed" for pur-

35 poses of this title if a fixation of the work is being made simultane-

36 ously with its transmission.

37 The terms "including" and "such as" are illustrative and not
38 limitative.

39 A "joint work" is a work prepared by two or more authors

40 with the intention that their contributions be merged into insepa-

41 rable or interdependent parts of a unitary whole.
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1 "Literary works" are works other than audiovisual works,

2 expressed in words, numbers, or other verbal or numerical sym-

3 bols or indicia, regardless of the nature of the material objects,

4 such as books, periodicals, manuscripts, phonorecords, or film, in

5 which they are embodied.

6 "Motion pictures" are audiovisual works consisting of a series

7 of related images which, when shown in succession, impact an

8 impression of motion, together with accompanying sounds, if any.

9 To "perform" a work means to recite, render, play, dance, or

10 act it, either directly or by means of any device or process or, in

11 the case of a motion picture or other audiovisual work, to show its

12 images in any sequence or to make the sounds accompanying it

13 audible, and, in the case of a sound recording, to make audible

14 the sounds fixed in it.

15 "Phonorecords" are material objects in which sounds other than

16 those accompanying a motion picture or other audiovisual work,

17 are fixed by any method nolo known or later developed, and from

18 which the sounds can be perceived, reproduced, or otherwise com-

19 municated, either directly or with the aid of a machine or device.

20 The term "phon.orecords" includes the material object in which

21 the sounds are first fixed.

22 "Pictorial, graphic, and scuilptural tworks" include two-dimen-

23 sional and three-dimensional works of fine, graphic, and applied

24 art, photographs, prints and art reproductions, maps, globes.

25 charts, plans, diagrams, and models.

26 A "pseudonymous work" is a work on the copies or phoro-

27 records, of which the author is identified under a fictitious name.

28 "Publication" is the distribution of copies or photorecords of a

29 work to the public by sale or other transfer of ownership, or by

30 rental, lease, or lending. The offering to distribute copies or

31 phonorecords to a group of persons for pyurposes of further dis-

32 tributtion, public performance, or public display, constitutes

33 putblication. A public performance or display of a work does not

34 of itself constitute publication..

35 To perform or display a work "publicly" means:

36 (1) to performv or display it at a place open to the public or

37 at any place Where a substantial number of persons outside

38 of a cormnal circle of a family and its social acquaintances is

39 gathered;



1 (2) to transmit or otherwise commvunicate a performance

2 or display of the work to a place specified by clause (1) or to

3 the public, by means of any device or process, whether the

4 members of the public capable of receiving the performance

5 or display receive it in the same place or in separate places

6 and at the same time or at different times.

7 "Sound recordings" are works that result from the fixation of

8 a series of musical, spoken, or other sounds, but not including the

9 sounds accompanying a motion picture or other audiovisual work,

10 regardless of the nature of the material objects. such as disks,

11 tapes, or other phonorecords, in which they are embodied.

12 "State" includes the District of CUolumbia and the Common-

13 wealth of Puerto Rico, and any territories to which this title is

14 made applicable by an act of Congress.

15 A "transfer of copyright ownership" is an assignment, mort-

16 gage, exclusive license, or any other conveyance, alienation, or

17 hypothecation of a copyright or of any of the exclusive rights

18 comprised in a copyright, whether or not it is limited in time or

19 place of effect, but not including a nonexclusive license.

20 A "transmission program" is a body of material that, as an

21 aggregate, has been produced for the sole purpose of transmnission

22 to the public in sequence and as a unit.

23 To "transmit" a performance or display is to communicate it by

24 any device or process whereby images or sounds are received

25 beyond the place from which they are sent.

26 The "United States," when used in a geographical sense, com-

27 prises the several States, the District of Columbia and the Conm-

28 monwealth of Puerto Rico, and the organized territories under

29 the jurisdiction of the United States Government.

30 A "useful article" is an article having an intrinsic utilitarian

31 function that is not merely to portray the appearance of the

32 article or to coney information. An article that is normally a part

33 of a useful article is considered a "useful article."

34 The author's "widow" or "widower" is the author's surviving

35 spouse under the law of his domicile at the time of his death,

36 whether or not the spouse has later remarried.

37 A "work of the United States Government" is a work prepared

38 by an officer or employee of the United States Governme77nt as part

39 of his official duties.
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1 A "work made for hire" is:

2 (1) a work prepared by an employee. within, the scope of

3 his employmcnt; or

4 -(2) a work specially ordered or commissioned for use as

5 a contribution to a collective work, as a part of a motion pic-

6 ture or other audiovisual work, as a trarnslation, as a supple-

7 mnentary work, as a compilation, as an instructional text, as

8 a test, as answer material for a test, as a photographic or

9 other portrait of one or more persons, or as an atlas, if the

10 parties expressly agree in a written instrument signed by

11 them that the worok shall be considered a work made for hire.

12 A "supp7ementary work" is a woork prepared for publication

13 as a secondary adjunct to a work by another author for the

14 purpose of introducing, concluding, illustrating, explaining,

15 revising, commenting upon, or assisting in the use of the other

16 work, such as forewords, afterwords, pictorial illustrations,

17 maps, charts, tables, editorial notes, musical arrangements,

18 answer material for tests, bibliographies, appendixes, and

19 indexes. An "instructional text" is a literary, pictorial, or

20 graphic work prepared for publication with the purpose of

21 use in systematic instructional activities.

22 § 102. Subject matter of copyright: In general

23 (a) Copyright protection subsists, in accordance wcith this title, in

24 original works of authorship fixed in any tangible medium of expres-

25 sion, now known or later developed, from which they can be perceived,

26 reproduced, or otherwise communicated, either directly or with the aid

27 of a machine or device. Works of authorship include the following

28 categories:

29 (1) literary works;

30 (2) mtusical works, including any accompanying words;

31 (3) dramatic works, including any accompanying music;

32 (4) pantomimes and choreographic works;

33 (5) pictorial, graphic, and sculptural works;

34 (6) motion pictures and other audiovisual 'works;

35 (7) sound recordings.

36 (b) In no case does copyright protection for an original work of

37 authorship extend to any idea, plan, procedure, proccss, system,

38 method of operation, concept, principle, or disco:very, regardless of the

39 form in which it is described, explaived, illustrated, or embodied in

40 such work.



1 § 103. Subject matter of copyright: Compilations and derivative

2 works

3 (a) The subject matter of copyright as specified by section 102 in-

4 oeudes compilations and derivative works, but protection for a work

5 employing pre-existing material in which copyright subsists does not

6 extend to aony part of the work in which such material has been used

7 unlawfully.

8 (b) The copyright in a compilation or derivative work extends

9 only to the material contributed by the author of such work, as dis-

10 tinguished from the pre-existing material employed in the work,

11 and does not imply any exclusive right in the pre-existing material.

12 The copyright in such work is independent of, and does not affect

13 or enlarge the scope, duration, ownership, or subsistence of, any copy-

14 right protection in the pre-existing material.

15 § 104. Subject matter of copyright: National origin

16 (a) UNPUBLISHED WoRKs.-The works specified by sections 102 and

17 103, while unpublished, are subject to protection under this title with-

18 out regard to the nationality or domicile of the author.

19 (b) PUBLISHED WoRKs.-The works specified by sections 102 and

20 103, when published, are subject to protection under this title if-

21 (1) on the date of first publication, one or more of the authors

22 is a national or domiciliary of the United States, or is a national,

23 domiciliary, or sovereign authority of a foreign nation that is a

24 party to a copyright treaty to which the United States is also a

25 party; or

26 (2) the work is first published in the United States or in a for-

27 eign nation that, on the date of first publication, is a party to the

28 Universal Copyright Convention of 1952; or

29 (3) the work is first published by the United Nations or any

30 of its specialized agencies, or by the Organization of American

31 States; or

32 (4) the work comes within the scope of a Presidential procla-

33 mation. Whenever the President finds that a particular foreign

34 nation extends, to works by authors who are nationals or domicili-

35 aries of the United States or to works that are first published in

36 the United States, copyright protection on substantially the same

37 basis as that on which the foreign nation extends protection to

38 works of its own nationals and domiciliaries and works first pub-

39 lished in that nation, he may by proclamation extend protection

40 under this title to works of which one or more of the authors is,
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1 on the date of first publication, a national, domiciliary, or sov-

2 ereign authority of that nation, or which was first published in

3 that nation. The President may revise, suspend, or revoke any

4 such proclamation or impose any conditions or limitations on

5 protection under a. proclamation.

6 (c) The expropriation, by a governmental organization of a for-

7 eign country, of a copyright, o)i the right to secure a copyright, or

8 any right comprised in a copyright, or any right in a work for Qwhich

9 copyright m?,ay be secured. or the transfer of a copyright or of any such

10 right, or the powoer to authorize any use of the work thereunder, from

11 the au6thor or copyright owlner to a governmental agency of a foreign

12 country pursiuant to any 7law, decree, regulation, order or other action

13 of the government effecting or, requiring sutch transfer, shall not be

14 given effect for the prposes of this title.

15 §105. Subject matter of copyright: United States Government

16 works

17 Copyright protection under this title is not available for any work

18 of the United States Government, but the Tinited States Government

19 is not precluded from. receiving and holding copyrights transferred

20 to it by assignment, bequest, or otheroise.

21 § 106. Exclusive rights in copyrighted works

22 Subject to sections 107 through 117, the owner of copyright inder

23 this title has the exclusive rights to do and to authorize any of the

24 following:

25 (1) to reproduce the copyrighted ,work in copies or phono-

26 records;

27 (2) to prepare derivative .works based upon the copyrighted

28 work;

29 (3) to distribute copies or phonorecords of the copyrighted

30 work to the putblic by sale or other transfer of ownership, or by

31 rental, lease, or lending;

32 (4) in the case of literary, munsical, dramatic, and choreographic

33 'works. pantomi7mes, nmotion pictures and other audiovisual works,

34 and sound recordings, to perfodrm the copyrighted work publicly;

35 (5) in the case of literary, musica7, dramatic and choreographic

36 works, pantomimes, and pictorial. graphic, or sculptural works,

37 including the individual images of a nmotion picture or other

38 audiovisual work, to display the copyrighted work publicly.

39 § 107. Limitations on exclusive rights: Fair use

40 Notwithstanding the provisions of section 106, the fair use of a
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1 copyrighted work, including such use by reproduction in copies or

2 phonorecords or by any other means specified by that section, for pur-

3 poses such as criticism, comment, news reporting, teaching, scholar-

4 ship, or research, is not an infringement of copyright. In determining

5 whether the use made of a work in any particular case is a fair use

6 the factors to be considered shall include:

7 (1) the purpose and character of the use;

8 (2) the nature of the copyrighted work;

9 (3) the amount and substantiality of the portion used in re-

10 lation to the copyrighted work as a whole; and

11 (4) the effect of the use upon the potential market for or value

12 of the copyrighted work.

13 § 108. Limitations on exclusive rights: Reproduction by libraries

14 and archives

15 (a) Notwithstanding the provisions of section 106, it is not an in-

16 fringement of copyright for a library or archives, or any of its em-

17 ployees acting within the scope of their employment, to reproduce no

18 more than one copy or phonorecord of a work, or distribute such copy

19 or phonorecord, under the conditions specified by this section, if:

20 (1) The reproduction or distribution is made without any pur-

21 pose of direct or indirect commercial advantage; and

22 (2) The collections of the library or archives are (i) open to the

23 public, or (ii) available not only to researchers affiliated with the

24 library or archives or with the institution of which it is a part, but

25 also to other persons doing research in a specialized field,

26 (3) The reproduction or distribution of the work includes a

27 notice of copyright.

28 (b) The rights of reproduction and distribution under this section

29 apply to a copy or phonorecord of an unpublished work duplicated in.

30 facsimile fornm solely for purposes of preservation and security or for

31 deposit for research use in another library or archives of the type de-

32 scribed by clause (2) of subsection (a), if the copy or phonorecord

33 reproduced is currently in the collections of the library or archives.

34 (c) The right of relrodluction under this section applies to a copy

35 or phonorecord of a published work duplicated in facsimile form solely

36 for the purpose of replacement of a copy or phonorecord that is dam-

37 aged, deteriorating, lost, or stolen, if the library or archives has, after

38 a reasonable effort, determined that an unused replacement cannot be

39 obtained at a fair price.

40 (d) The lights of reproduction and distribution under this section

S. 1361 -- 2
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1 apply to a copy, made from the collection of a, library or archives

2 where the user makes his request or from that of another library or

3 archives, of 'no more thanl one article or other contribution to a copy-

4 righted collection or periodical issue, or to a copy or phonorecord of a

5 small part of any other copyrighted work, if:

6 (1) The copy becomes the property of the user, and the library

7 or archives has had no notice that the copy would be used for any

8 purpose other than 'Pivate study, scholarship, or research; and

9 (2) The library or archives displays prominently, at the place

10 where orders are accepted, and includes on its order form, a warn-

11 ing of copyright in accordance with requiremesnts that the Reg-

12 ister of Copyrights shall prescribe by regulation.

13 (e) The rights of reproduction and distribution under this section

14 apply to the entire qcork, or to a substantial part of it, made from the

15 collection of a library or archives where the user makes his request or

16 from that of another library or archives, if the library or archives has

17 first determined, on the basis of a reasonable investigation that a copy

18 or phonorecord of the copyrighted work cannot be obtained at a fair

19 price, if:

20 (1) The copy becomes the property of the user, and the library

21 or archives has had no notice that the copy iwould be used for any

22 purpose other than private study, scholarship. or research; and

23 (2) The library or archives displays promniently, at the place

24 owhcre orders are accepted. and includes on its order form, ,a warn-

25 ing of copyright in accordance with requir7een ts that the Register

26 of Copyrights shall prescribe by regulation.

27 (f) N'othing in, this section--

28 (1) s/tall be costrued to imnpose liability for copyright in-

29 fr'iigemCent upon a librar'y or' archives or0its emiployees for the un-

30 sulperocised u.xe of reproducing equipment 7located o its premises,

31 p'rovlded that such equipme7 t displays a notice that the makilg

32 of a copy ?ay be subject to the copyright law;

33 (2) excu.ses a person7. wIho uses such r'eproducilng equipment or

34 wuho requests a copy utnder subsection (d) fromn liability folr copy-

35 right infringemen.t for any such act, or for any later usce of such

36 copy, if it exceeds fair use as provided by section 107;

37 (3) in. any way affect.s the right of fair use as provided by see-

38 tion 107, or any cotlractual obligations assumed at any time by

39 the library or archices when. it obtained a copy or phonorecord of

40 a wo0rk in its collectionw.

41 (g) The rights of rep7roduction and distributionz uzder this sectiont



1 exteind to the isolated and unrelated reproduction or distribution of a

2 single copy or phonorecorld of the sanze 7material on separate occasions,

3 but do not extend to cases where the library or archives, or its em-

4 ployee:

5 (1) is aware or' has substantial reasonl to believe that it is en-

6 gaging in the related oJr conlcerted reproduction or distribution of

7 l.ultiple copies or phonorecor'ds of the same material, whether

8 made on, one occasion, or, over a period of time, and whlther in.

9 tended for aggregate use by one or more individuals or for sep-

10 aicate use by the individual members of a group; or

11 (2) engages in, the systematic reproduction or distribution of

12 single or multiple copies or phonorecords of material described

13 in subsection (d).

14 (h) The rights of reproduction and distribution1 under this section

15 dlo 'not apply to a mnusical work, a pictorial, graphic or sculptural work,

16 or a motion. picture or other audio-visual work, except that no such

17 7imitation shall apply with respect to rights granted by subsections

18 (b) and (c).

19 § 109. Limitations on exclusive rights: Effect of transfer of par-

20 ticular copy or phonerecord

21 (a) :Notwithstanding the provisions of section 106(3), the owner of

22 a pa'rticutla copy orm phonorecor'd lawfully made under this title, or any

23 per'son, authorized by hiin, is entitled, without the authority of the

24 copy,right ownel,, to sell or otherwiise dispose of the possession of that

25 copy or' phonor'ecord.

26 (b) NAotwithstanding the p)rovisions of section 106(5), the owner

27 of a partic(ular copy lawfully mrade undelc this title, or any per'son

28 "authorizJied by him, is entitled, without the authoarity of the copyright

29 ownier, to display that copy publicly, either di;rectly or by the projec-

30 tion. of no mzo0re thtan one image at a time, to viewers presaent at the

31 p)1tce whe7c the copy is located.

32 (c) The privileges prescribed by subsections (a) and (b) do 7,ot,
33 c'unless autholrized by the copyright owner, extend to any persoln who

34 has acquired possessionl of the copy or phono'record from7 the copy-
35 right owner, by rental, lease, loan, or othercwise, without acquiring

36 owUn'ership of it.
37 § 110. Limitations on exclusive rights: Exemption of certain per-

38 formances and displays

39 NotwvithZstading the provisions of section 106, the following are not

40 infringements of copyright:

41 (1) perfornlance or display of a work by instrluctors or pupils



1 in the course of face-to-face teaching activities of a nonprofit

2 educational institution, in a classroom or similar place devoted

3 to instruction, unless, in the case of a motion picture or other

4 audiovisual work, the performance, or the display of individual

5 images, is given by means of a copy that was not lawfully made

6 under this title and that the person responsible for the perform-

7 ance knew or had reason to believe was not lawfully made;

8 (2) performance of a nondramatic literary or musical work or

9 of a sound recording, or display of a work, by or in the course of

10 a transmission, if :

11 (A) the performance or display is a regular part of the

12 systematic instructional activities of a governmental body or

13 a nonprofit educational institution; and

14 (B) the performance or display is directly related and of

15 material assistance to the teaching content of the transmis-

16 sion; and

17 (C) the transnmission is made primarily for:

18 (i) reception in classrooms or similar places normally

19 devoted to instruction, or

20 (ii) reception by persons to whom the transmission is

21 directed because their disabilities or other special circumn-

22 stances prevent their attendance in classrooms or similar

23 places normally devoted to instruction, or

24 (iii) reception by officers or employees of governmen-

25 tal bodies as a part of their official duties or employ-

26 ment;

27 (3) performance of a nondramatic literary or musical work

28 or of a dramatico-musical work of a religious nature, or of a sound

29 recording, or display of a work, in the course of services at a place

30 of worship or other religious assembly;

31 (4) perfor'mance of a noiidramatic literary or musical work or

32 of a sound recording, otherwise than in a transmission to the pub-

33 lic without any purpose of direct or indirect commercial advan-

34 tage and without payment of any fee or other compensation for

35 the perfomzanlce to any of its performers, pronmoters, or orga-

36 nizers, if :

37 (A) there is no direct or indirect admission charge, or

38 (B) the proceeds. after deducting the reasonable costs of

39 producing the perfor?.ance, are used exc7usively for educa-

40 tional, religious, o0r charitable purposes and not for private
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1 financial gain, except where the copyright owner has served

2 notice of his objections to the performance under the follow-

3 ing conditions:

4 (i) The notice shall be in writing and signed by the

5 copyright owner or his duly authorized agent; and

6 (ii) The notice shall be served on the person respon-

7 sible for the performance at least seven days before the

8 date of the performance, and shall state the reasons for

9 his objections; and

10 (iii) The notice shall comply, in form, content, and

11 manner of service, with requirements that the Register

12 of Copyrights shall prescribe by regulation;

13 (5) communication of a transmission embodying a performance

14 or display of a work by the public reception of the transmission

15 on a single receiving apparatus of a kind commonly used in pri-

16 vate homes, unless:

17 (A) a direct charge is made to see or hear the transmis-

18 sion; or

19 (B) the transmission thus received is further transmitted

20 to the public;

21 (6) performance of a nondramatic musical work or of a sound

22 r'ecording in the course of an annual agricultural or horticultural

23 fair or exhibition conducted by a governmental body or a non-

24 profit agricultural or horticultural organization;

25 (7) performance of a nondramatic musical work or of a sound

26 recording by a vending establishment open to the public at large

27 without any direct or indirect admission charge, where the sole

28 purpose of the performance is to promote the retail sale of copies

29 or phonorecords of the work and the performance is not trans.

30 mitted beyond the place where the establishment is located.

31 § 111. Limitations on exclusive rights: Secondary transmissions

32 (a) CERTAIN SECONDARY TRANSMISSIoNs EXEMPTED.-The second-

33 ary transmission of a primary transmission embodying a performance

34 or display of a work is not an infringement of copyright if:

35 (1) the secondary transmission is not made by a cable system,

36 and consists entirely of the relaying, by the management of a

37 hotel, apartment house, or similar establishment, of signals trans-

38 mitted by a broadcast station. licensed by the Federal Comnvmunica-

39 tions Commission, within the local service area of such station, to

40 the private lodSgings of guests or residents of such establishment,
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1 and no direct charge is made to see or hear the secondary trans-

2 mission; or

3 (2) the secondary transmission is made solely for the purpose

4 and under the conditions specified by clause (2) of section 110; or

5 (3) the secondary tragsmiission is made by a comwon, contract,

6 or special carrier w~ho has no direct or indirect control over the

7 content or selection of the primary transnmissio*n or over the par-

8 ticular recipients of the secondary transmission, and whose ac-

9 tivities with respect to the secondary transmission consist solely of

10 providing wires, cables, or other communications channels for the
11 use of others: Provided, That the provisions of this clause extend

12 only to the activities of said carrier with respect to secondary

13 transmissions and do not exeempt from liability the activities of

14 others with respect to their owne primary or secondary tr7nsm)is-

15 sion; or

16 (4) the secondary transmission is not made by a cable system but
17 is made by a governm?nental body, or other nonprofit organization,

18 without any purpose of direct or indirect commercial advantage,

19 and without charge to the recipients of the secondary transmission

20 other than assessments necessary to defray the actual and reason-

21 able costs of mabintaining and operating the secondary transmis-

22 sion service.

23 (b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CON-

24 TROLLED GRoUe.-Notwithstanding the provisions of subsections (a)

25 and (c), the secondary transmission to the public of a primary trans-

26 mission embodying a perforawnce or display of a work is actionable as

27 an act of infringement under section .501, and is fully subject to the

28 remedies provided by sections 502 through 506, if the primary trans-

29 mission is not made for reception by the public at large but is con-

30 trolled and limited to reception, by particular members of the public.

31 (c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-

32 (1) Subject to the provisions of clause (2) of this subsection, sec-

33 ondary transmissions to the public by a cable system, of a primary

34 transmission made by a broadcast station licensed by the Federal Coin-

35 municationts Commission awnd embodying a performance or display of a

36 work shall be subject to compulsory licensing upon compliance with

37 the requirements of subsection (d) in the following cases:

38 (A) Where the signals comprising the primary transmission

39 are exclusively aural and the secondary transmission is per-



1 missible under the rules, regulations or authorizations of the

2 Federal Communications Commission; or

3 (B) Where the community of the cable system is in whole or in

4 part within the local service area of the primary transmitter; or

5 (C) Where the carriage of the signals comprising the second-

6 ary transmission is permissible under the rules, regulations or

7 authorizations of the Federal Communications Commission.

8 (2) Notwithstanding the provisions of clause (1) of this subsection,

9 the secondary transmission to the public by a cable system of a primary

10 transmission made by a broadcast station licensed by the Federal

11 Communications Commission and embodying a performance or dis-

12 play of a work is actionable as an act of infringement under section

13 .501, and is fully subject to the remedies provided by sections 502

14 through 506, in the following cases:

15 (A) Where the carriage of the signals comprising the secondary

16 transmission is not permissible under the rules, regulations or

17 authorizations of the Federal Communications Commission; or

18 (B) Where the cable system, at least one month before the date

19 of the secondary transmission, has not recorded the notice speci-

20 fled by subsection (d).

21 -(d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE

22 SYSTEMS.-

23 (1) For any secondary transmission to be subject to compulsory

24 licensing under subsection (c), the cable system shall at least one month

25 before the date of the secondary transmission or within 30 days after

26 the enactment of this Act, whichever date is later, record in the Copy-

27 right Office, a notice including a statement of the identity and address

28 of the person who owns or operates the secondary transmission service

29 or has power to exercise primary control over it together with the name

30 and location of the primary transmitter, or primary transmitters, and

31 thereafter, from time to time, such further information as the Register

32 of Copyrights shall prescribe by regulation to carry out the purposes

33 of this clause.

34 '(2) A cable system whose secondary transmissions have been subject

35 to compulsory licensing under subsection (c) shall, during the months

36 of January, April, July, and October, deposit with the Register of

37 Copyrights, in accordance with requirements that the Register shall

38 . prescribe by regulation-
39 (A) A statement of account, covering the three months next
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1 preceding, specifying the number of channels on which the cable

2 system made secondary transmissions to its subscribers, the names

3 and locations of all primary transmitters whose transmissions

4 were further transmitted by the cable system, the total number

5 of subscribers to the cable system, and the gross amounts paid to

6 the cable system irrespective of source and separate statements of

7 the gross revenules paid to the cable system for advertising, leased

8 channels, and cable-casting for which a per-program or per-

9 channel charge is made and by subscribers for the basic service of

10 providing secondary transmissions of primary broadcast trans-

11 mitters; and

12 (B) A total royalty fee for the period covered by the state-

13 ment, computed on the basis of specified percentages of the gross

14 receipts from subscribers to the cable service during said period

15 for the basic service of providing secondary transmissions of

16 primary broadcast transmitters, as follows:

17 (i) 1/2 percent of any gross receipts up to $40,000;

18 (ii) 1 percent of any gross receipts totalling more than

19 $40,000 but not more than $80,000;

20 (iii) 1/2 percent of any gross receipts totalling more than

21 $80,000, but not more than $120,000;

22 (iv) 2 percent of any gross receipts totalling more than

23 $120,000, but not more than $160)000; and

24 (v) 21/2 percent of any gross receipts totalling more than

25 $1600 00.

26 (3) The royalty fees thus deposited shall be distributed in accord-

27 ance with the following procedures:

28 (A) During the month of July in each year, every person claiming

29 to be entitled to compulsory license fees for secondary transmissions

30 made during the preceding twelve-month period shall file a claim

31 with the Register of Copyrights, in accordance with requirements that

32 the Register shall prescribe by regulation. Notwithstanding any pro-

33 visions of the antitrust laws (as designated in section 1 of the Act of

34 October 15, 1914, 38 Stat. 730, Title 15 U.S.C. section 12, and any

35 amendments of such laws), for purposes of this clause any claimants

36 may agree among themselves as to the proportionate division of com-

37 pulsory licensing fees among them, may lump their claims together

38 and file them jointly or as a single claim, or may designate a common

39 agent to receive payment on their behalf.

40. (B) After the first day of August of each year, the Register of



1 Copyrights shall determnine whether there exists a controversy concern-

2 ing the statement of account or the distribution of royalty fees. If he

3 determines that no such controversy exists, he shall, after deducting

4 his reasonable administrative costs under this section, distribute such

5 fees to the copyright owners entitled, or to their designated agents.

6 If he finds the existenhce of a controversy he shall certify to that fact

7 and proceed to constitute a panel of the Copyright Royalty Tribunal

8 in accordance with section 803. In such cases the reasonable adminis-

9 trative costs of the Register under this section shall be deducted prior

10 to distribution of the royalty fee by the tribunal.

11 (C) During the pendency of any proceeding under this subsection,

12 the Register of Copyrights or the Copyright Royalty Tribunal shall

13 withhold from distribution an amount sufficient to satisfy all claims

14 with respect to which a controversy exists, but shall have discretion

15 to proceed to distribute any amounts that are not in controversy.

16 (e) DEFINITIONS.-

17 As used in this section, the following terms and their variant forms

18 mean the following:

19 A "primary transmission" is a transmission made to the public

20 by the transmitting facility whose signals are being received and

21 further transmitted by the secondary transmission service. regard-

22 less of where or when the performance or display .was first

23 transmitted.

24 A "secondary transmission" is the further transmitting of a

25 primary transmission simultaneously with the primary trans-

26 mission or nonsimultaneously with the primary transmission if by

27 a "cable system" not located in whole or in part within the bound-

28 ary of the forty-eight contiguous States.

29 A "cable system" is a facility, located in any State, Territory,

30 Trust Territory or Possession that in whole or in part receives

31 signals transmitted or programs broadcast by one or more tele-

32 vision broadcast stations licensed by the Federal Communications

33 Commission and makes secondary transmissions of such signals

34 or programs by wires, cables, or other communications channels

35 to subscribing members of the public who pay for such service.

36 For purposes of determining the royalty fee under subsection

37 (d) (2) (B), two or more cable systems in contiguous communi-

38 ties under common ownership or control or operating from} one

39 headend shall be considered as one system.

40 The "local service area of a primary transmitter" comprises

S. 1361 -- 3
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1 the area in whi,ch a television broadcast station is entitled to

2 insist upon its signal being retransmitted by a cable system

3 pursuant to the rules and regulations of the Federal Communica-

4 tions Commission.

5 § 112. Limitations on exclusive rights: Ephemeral recordings

6 (a) Notwithstanding the provisions of section 106, and except in the

7 case of a motion picture or other audiovisual 'work, it is not an infringe-

8 ment of copyright for a transmitting organization entitled to transmit

9 to the public a pePformance or display of a work, under a license or

10 transfer of the copyright or under the limitations on exclusive rights

11 in sound recordings specified by section 114(a), to make no more than

12 one copy or phonorecord of a particular transmission program em-

13 bodying the performance or display, if-

14 (1) the copy or phonorecord is retained and used solely by the

15 transmitting organization that made it, and no further copies or

16 phonorecords are reproduced from it; and

17 (2) the copy or phonorecord is used solely for the transmitting

18 organization's oumwn transmissions within its local service area, or

19 for purposes of archival preservation or security; and

20 (3) unless preserved exclusively for archival purposes, the copy

21 or phonorecord is destroyed within six months from the date the

22 tran.smission program was first transmitted to the public.

23 (b) Notwithstanding the provisions of section 106, it is not an in-

24 fringement of copyright for a governmental body or other nonprofit

25 organization entitled to transmit a performance or display of a work,

26 under section 110(2) or under the limitations on exclusive rights in

27 sound recordings specified by section 114(a), to mnake no more than

28 thirty copies or phonorecords of a particular transmission program

29 embodying the performance or display, if-

30 (1) no further copies or phonorecords are reproduced from the

31 copies or phonorecords made under this clause; and

32 (2) except for one copy or phonorecord that may be preserved

33 exclusively for archival purposes, the copies or phonorecords are

34 destroyed within seven years from the date the transmission pro-

35 gram was first transmitted to the public.

36 (c) Notwithstanding the provisions of section 106, it is not an in-

37 fringement of copyright foe a governmental body or other nonprofit

38 oTganization to make for distribution no more than one copy or phono-

39 record for each transmitting organization specified in clause (2) of this

40 subsection of a particular transmission program embodying a perform-
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1 ance of a nondramatic musical work of a religious nature, or of a sound

2 recording of such a musical work, if-

3 (1) there is no direct or indirect charge 'for making or dis-

4 tributing any such copies or phonoreco.rds; and

5 (2) none of such copies or phonorecords is used for any per-

6 formance other than a single transmission to the public by a trans-

7 mitting organization entitled to transmit to the public a perform-

8 ance of the work under a license or transfer of the copyright;

9 and

10 (3) except for one copy or phonorecord that may be preserved

11 exclusively for archival purposes, the copies or phonorecords are

12 all destroyed within one year from the date the transmission pro-

13 gram was first transmitted to the public.

14 (d) The transmission program embodied in a copy or phonorecord

15 made under this section is not subject to protection as a derivative

16 work under this title except with the express consent of the owners of

17 copyright in the pre-existing works employed in the program.

18 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

19 tural works

20 (a) Subject to the provisions of clauses (1) and (2) of this sub-

21 section, the exclusive right to reproduce a copyrighted pictorial,

22 graphic, or sculptural work in copies under section 106 includes the

23 right to reproduce the work in or on any kind of article, whether use-

24 fid or otherwise.

25 (1) This title does not afford, to the owner of copyright in a

26 work that portrays a useful article as such, any greater or lesser

27 rights with respect to the making, distribution, or display of the

28 useful article so portrayed than those afforded to such works

29 under the lawe, whether title 17 of the common law or statutes of a

30 State, in effect on Decenmber 31, 1974, as held applicable and con-

31 strued by a court in an action brought uouder this title.

32 (2) In the case of a work lawfully reproduced in useful articles

33 that have been offered for sale or othei distribution to the public,

34 copyright does not include any right to prevent the making, dis-

35 tribution, or display of pictures or photographs of such articles

36 in connection with advertisements or commentaries related to the

37 distribution or display of such articles, or in connection with news

38 reports.

39 (b) When a pictorial, graphic, or sculptural work in which copy-

40 right subsists under this title is utilized in an original ornamental
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1 design of a useful article, by the copyright proprietor or under an

2 express'license from him, the design shall be eligible for protection

3 under the provisions of title III of this Act.

4 (c) Protection under this title of a work in which copyright subsists

5 shall terminate with respect to its utilization in useful articles when-

6 ever the copyright proprietor has obtained registration of an orna-

7 mental design of a useful article embodying said work under the pro-

8 visions of title III of this Act. Unless and until the copyright pro-

9 prietor has obtained suech registration, the copyright pictorial, graphic,

10 or sculptural work shall continue in all respects to be covered by and

11 subject to the protection afforded by the copyright subsisting under

12 this title. Nothing in this section shall be deemed to create any addi-

13 tional rights or protection under this title.

14 (d) Nothing in this section shall affect any right or remedy held

15 by any person under this title in a work in wohich copyright was sub-

16 sisting on the effective date of title III of this Act, or with respect to

17 any utilization of a copyrighted work other than in the design of a

18 useful article.

19 § 114. Scope of exclusive rights in sound recordings

20 (a) LIMITATIONS ON ExCLUSIVE RlGHTs.-The exclusive rights of

21 the owner of copyright in a soulnd recording are limited to the rights
22 specified by clauses (1), (3), and (4) of section 106. The exclusive

23 rights of the owner of copyright in a sound recording to reproduce and

24 perform7 it are limited to the rights to duplicate the sound recording

25 in the form of phonorecords or copies of audiovisual works that

26 directly or indirectly recapture the actual sounds fixed in the record-

27 ing, and to perform those actual sounds. These rights do not extend

28 to the making or duplication of another sound recording that is an

29 independent fixation of other sounds, or to the performance of other

30 sounds, even though such sounds imitate or simulate those in the copy-

31 righted sound recording.

32 (b) PERFORMANCE RaIHTS DISTINCT.-The exclusive right to per-

33 form publicly, by means of a phonorecord, a copyrighted literary,

34 musical, or dramatic work, and the exclusive right to perform publicly

35 a copyrighted sound recording, are separate and independent rights

36 under this title.

37 (c) COMPULSORY LICENSE FOR PUBLIC PERFORMANCE OF SOUND

38 RECORDINGS.-

39 (1) Subject to the provisions of sections 111 and 116, the public

40 performance of a sound recording is subject to compulsory licens-
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1 ing under the conditions specified by this subsection, if phono-

2 records of it have been distributed to the public under the

3 authority of the copyright owner.

4 (2) Any person who wishes to obtain a compulsory license under

5 this subsection shall fulfill the following requirements:

6 (A) He shall at least one month before the public perform-

7 ance and thereafter at intervals and in accordance with re-

8 quirements that the Register of Copyrights shall prescribe

9 by regulation, record in the Copyright Office a notice stating

10 his identity and address and declaring his intention to obtain

11 a compulsory license under this subsection;

12 (B) Deposit with the Register of Copyrights, at annual

13 intervals in accordance with requirements that the Register

14 of Copyrights shall prescribe by regulation, a statement of

15 account and a total royalty fee for the period covered by the

16 statement, based on the royalty rates specified by clause (4).

17 (3) In the absence of a negotiated license, failure to record the

18 notice, file the statement, or deposit the royalty fee prescribed

19 by clause (2) renders the public performance of a sound record-

20 ing actionable as an act of infringement under section 501 and

21 fully subject to the remedies provided by sections 502 through

22 505, but not including the criminal remedies provided by section

23 506.

24 (4) The annual royalty fees under this subsection may, at the

25 user's option, be computed on either a blanket or a prorated basis.

26 Although a negotiated license may be substituted for the compul-

27 sory license prescribed by this subsection, in no case shall the

28 negotiated rate amount to less than the applicable rate provided

29 by this clause. The following rates shall be applicable:

30 (A) For a radio or television broadcast station licensed by

31 the Federal Communications Com-ission, the royalty rate

32 shall be as follows:

33 (i) in the case of a broadcast station with gross receipts

34 from its advertising sponsors of more than $25,000 but

35 less than $100,000 a year, the yearly performance royalty

36 payment shall be $250; or

37 (ii) in the case of a broadcast station with gross receipts

38 from its advertising sponsors of more than $100,000 but

39 less than $200,000 a year, the yearly performnance royalty

40 shall be $750; or
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1 (iii) in the case of a broadcast station with gross re-

2 ceipts from its advertising sponsors of more than $200,000

3 a year, the blanket rate shall be one percent of the net

4 receipts from advertising sponsors during the applicable

5 period. The alternative Inorated rate is a fraction of one

6 percent of such net receipts, based on a calculation made

7 in accordance with a standard formula that the Register

8 of Copyrights shall prescribe by regulation, taking into

9 account the amount of the station's conmmercial time de-

10 voted to playing copyrighted sound recordings and

11 whether the station is a radio or television broadcaster.

12 (B) Subject to section 111, for background music services

13 and other transmitters of performances of sound recordings

14 the blanket rate is 2 percent of the gross receipts from sub-

15 scribers or others who pay to receive the transmission during

16 the applicable period. The alternative prorated rate is a frac-

17 tion of 2 percent of such gross receipts, based on a calculation

18 made in accordance with a standard formula that the Register

19 of Copyrights shall prescribe by regulation, taking into ac-

20 count the proportion of time devoted to musical performances

21 by the transmitter during the applicable period, and the ex-

22 tent to which the transmitter is also the owner of copyright

23 in the sound recordings performed during said period.

24 (C) For an operator of coin-operated phonorecord players,

25 as that term is defined by section 116, and for a cable system,

26 as that term is defined by section 111, the compulsory licensing

27 rates shall be governed exclusively by those respectire sec-

28 tions, and not by this subsection.

29 (D) For all other users not otherwise exempted, the blanket

30 rate is $25 per year for each location at which copyrighted

31 sound recordings are performed. The alternative prorated

32 rate shall be based on the number of separate performances

33 of such works during the year and, in accordance with a

34 standard formula that the Register of Copyrights shall pre-

35 scribe by regulation, shall not exceed $5 per day of use.

36 (d) EXEMPTIONS.-In addition to users exempted from liability by

37 section 110 or subject to the provisions of section 111 or 116, any

38 person who publicly performs a copyrighted sound recording and who

39 would otherwise be subject to liability for such performance is ex-

40 empted from liability for infringement and from the compulsory
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1 licensing requirements of this section, during the applicable annual

2 period, if-

3 (1) In the case of a broadcast station, its gross receipts from

4 advertising sponsors were less than $25,000; or

5 (2) In the case of a background music service or other transmit-

6 ter of performances of sound recordings, its gross receipts from

7 subscribers or others who pay tp receive the transmission were less

8 than $10,000.

9 (e) DISTRIBUTION OF ROYALTIES.-

10 (1) During the month of September in each year, every person

11 claiming to be entitled to compulsory license fees under this sec-

12 tion for performances during the preceding twelve-month period

13 shall file a claim with the Register of Copyrights, in accordance

14 with requirements that the Register shall prescribe by regulation.

15 Such claim shall include an agreement to accept as final, except as

16 provided in section 809 of this title, the determination of the Copy-

17 right Royalty Tribunal in any controversy concerning the distri-

18 bution of royalty fees deposited under subclause (B) of subsection

19 (c) (2) of this section to which the claimant is a party. Notwith-

20 standing any provisions of the antitrust laws (the Act of Oc-

21 tober 15, 1914, 38 Stat. 730, and any amendments of any such

22 laws), for purposes of this subsection any claimants may agree

23 among themselves as to the proportionate division of compulsory

24 licensing fees among them, may lump their claims together and

25 file them jointly or as a single claim, or may designate a common

26 agent to receive payment on their behalf.

27 (2) After the first day of October of each year, the Register of

28 Copyrights shall determine whether there exists a controversy con-

29 cerning the distribution of royalty fees deposited under subclause

30 (B) of subsection (c) (2). If he determines that no such contro-

31 versy exists, he shall, after deducting his reasonable administra-

32 tive costs under this section, distribute such fees to the copyright

33 owners and performers entitled, or to their designated agents.

34 If he finds that such a controversy exists he shall certify to that

35 fact and proceed to constitute a panel of the Copyright Royalty

36 Tribunual in accordance with section 803. In such cases the reason-

37 able administrative costs of the Register under this section shall be

38 deducted prior to distribution of the royalty fee by the tribunal.

39 (3) For the purposes of this sectio--

40 (A) One half of all royalties to be distributed shall be paid
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1 to the copyright owners, and the other half shall be paid to

2 the performers, of the sound recordings for which claims have

3 been made under clause (1); and

4 (B) During the pendency of any proceeding under this

5 section, the Register of Copyrights or the Copyright Royalty

6 Tribunal shall withhold from distribution an amount suffi-

7 cient to satisfy all claims with respect to which a controversy

8 exists, but shall have discretion to proceed to distribute any

9 amounts that are not in controversy.

10 (f) RELATION TO OTHER SECTIONS.-The public performance of

11 sound recordings by means of secondary transmissions and coin-oper-

12 ated phonorecord players is governed by sections 111 and 116, respec-

13 tively, and not by this section, except that there shall be an equal

14 distribution of royalty fees for such public performances between

15 copyright owners and performers as provided by subsection (e) (3) (A)

16 of this section.

17 (g) DEFINITIONS.-AS used in this section, the following terms and

18 their variant forms mean the following:

19 (1) "Commercial time" is any transmission program, the time

20 for which is paid for by a commercial sponsor, or any transmis-

21 sion program that is interrupted by a spot commercial announce-

22 ment at intervals of less than fourteen and one-half minutes.

23 (2) "Performers" are musicians, singers, conductors, actors,

24 narrators, and others whose performance of a literary, musical.

25 or dramatic work is embodied in a sound recording.

26 (3) "Net receipts from advertising sponsors" constitute gross

27 receipts from advertising sponsors less any commissions paid by a

28 radio station to advertising agencies.

29 § 115. Scope of exclusive rights in nondramatic musical works:

30 Compulsory license for making and distributing phono-

31 records

32 In the case of nondramatic musical works, the exclusive rights pro-

33 vided by clauses (1) and (3) of section 106, to make and to distribute

34 phonorecords of such works, are subject to compulsory licensing under

35 the conditions specified by this section.

36 (a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-

37 (1) When phonorecords of a notndramatic musical work have

38 been distributed to the public under the authority of the copyright

39 owner, any other person may, by complying with the provisions

40 of this section, obtain a compulsory license to make and distribute
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1 phonorecords of the work. A person may obtain a compulsory

2 license only if his primary purpose in making phonorecords is to

3 distribute them to the public for private use. A person may not

4 obtain a compulsory license for use of the work in the duplication

5 of a sound recording made by another.

6 (2) A compulsory license includes the privilege of making a

7 musical arrangement of the work to the extent necessary to con-

8 form it to the style or manner of interpretation of the perform-

9 ance involved, but the arrangement shall not change the basic

10 melody or fundamental character of the work, and shall not be

11 subject to protection as a derivative work under this title, except

12 with the express consent of the copyright owner.

13 (b) NOTICE OF INTENTION TO OBTAIN COMPULSORY LICENSE; DEsIa-

14 NATION OF OWNER OF PERFORMANCE RIGHT.-

15 (1) Any person who wishes to obtain a compulsory license

16 under this section shall, before or within thirty days after making,

17 and before distributing any phonorecords of the work, serve notice

18 of his intention to do so on the copyright owner. If the registra-

19 tion or other public records of the Copyright Office do not identify

20 the copyright owner and include an address at which notice can

21 be served on him, it shall be sufficient to file the notice of intention

22 in the Copyright Office. The notice shall comply, in form, con-

23 tent, and manner of service, with requirements that the Register

24 of Copyrights shall prescribe by regulation.

25 (2) If the copyright owner so requests in writing not later than

26 ten days after service or filing of the notice required by clause (1),

27 the person exercising the compulsory license shall designate, ons

28 a label or container accompanying each phonorecord of the work

29 distributed by him, and in the form and manner that the Register

30 of. Copyrights shall prescribe by regulation, the name of the

31 copyright owner or his agent to whom royalties for public per-

32 formance of the work are to be paid.

33 (3) Failure to serve or file the notice required by clause (1), or

34 to designate the name of the owner or agent as required by clause

35 (2), forecloses the possibility of a compulsory license and, in the

36 absence of a negotiated license, renders the making and distribu-

37 tion of phonorecords actionable as acts of infringement under

38 section 501 and fully subject to the remedies provided by sections

39 502 through 506.

S. 1361 -- 4
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1 (c) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.-

2 (1) To be entitled to receive royalties under a compulsory

3 license, the copyright owner must be identified in the registration

4 or other public records of the Copyright Office. The owner is

5 entitled to royalties for phonorecords manufactured andl distrib-

6 uted after he is so identified but he is not entitled to recover for

7 any phonorecords previously manufactured and distributed.

8 (2) Except as provided by clause (1), the royalty under a

9 compulsory license shall be payable for every phonorecord manu-

10 factured and distributed in accordance with the license. With

11 respect to each work embodied in the phonorecord, the royalty

12 shall be either three cents, or three quarter cent per minute of

13 playing time or fraction thereof, whichever amount is larger.

14 (3) Royalty payments shall be made on or before the twentieth

15 day of each month and shall include all royalties for the month

16 next preceding. Each mnonthly payment shall be accompanied

17 by a detailed statement of account, owhich shall be certified by a

18 Certified Public Accountant and comply in for,,n content, and

19 manner of certification wUith requirements that the Register of

20 Copyrights shall prescribe by regulation.

21 (4) If the copyright owner does not receive the monthly pay-

22 ment and statement of account when clue, he may give written

23 notice to the licensee that, unless the default is remedied within

24 thirty days from the date of the notice, the compulsory license

25 will be automatically terminated. Such ternmination renders the

26 making and distribution of all phognorecords, for which, the roy-

27 alty had not been paid, actionable as acts of in.fringenment ',der

28 section 501 and fully subject to the remedies provided by sections

29 502 through 506.

30 § 116. Scope of exclusive rights in nondramatic musical works and

31 sound recordings: Public perffl. : ancec by means of coin-

32 operated phonorecord player:

33 (a) LiMITATION ON ExCLUSIVE RloHT.-In tlhe case of a non-

34 drzamatic m..~.ieal work cmbodled in af pho)oreeord, and isn the ease

35 of a sound recording, the exrchlSie right utder elatuse (.4) of section

36 1OG to per)form. the ,wor k 7pUr77ir7y by )meanr7s of a coin-operated. phono-

37 r¢cord pla7yer is 7i7ited as fo77llo0s:

38 (1) The proplietoi, of thte estbisl.shewt in. 7which. the pub7ic

39 ~per'for)nmancee takes place is 'not 7iable for in.frinigelmendt wtith. re-

40 spect to such public peirformanaice ?unless:
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1 (A) he is the operator of the phonorecord player; or

2 (B) he refuses or fails, within one month after receipt by

3 registered or certified mail of a request, at a time dburing

4 0which, the certificate required by subclause (1) (C) of sub-

5 section. (b) is not affixed to the phonorecord player, by the

6 copyright oiwner, to make full disclosure, by registered or

7 certified mail, of the identity of the operator of the plihao-

8 reco rd player.

9 (2) The operator of the coin-operated phonorecord player may

10 obtain a comnpulsory license to perfolr the work publicly on that

11 phonorecord player by filing the application, afflxing the certifi-

12 cate, and paying the royalties prorided by subsection (b).

13 (b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, AF-

14 FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPUL-

15 SORY LICENSE.-

16 (1) Any operator who wishes to obtain a compulsory license

17 for the public performalce of works o01 a coiin-operated phono-

18 record player shall fulfill the fol77lwing requirements:

19 (A) Before or within one month aofter such perfolmnaces

20 are made ade ailable on. a particular phonorecord player, and

21 durinlg the month of January in each. succeeding year that

22 such performances are made available in that particular

23 phonorecord player, he shall file in. the Copyright Office, in.

24 accordalnce with. requiremens thtat the Register of Copyrights

25 shall pre.seibe by regulation, an application containling the

26 Iname anwd address of the operator of the phoo1record player

27 and the man7ufacturer and serial n7umber or other explicit

28 identification. of the phonor7eord player, a(nd in addition to

29 the fee prescribed by clause (9) of section, 70S(a), he shall

30 deposit with the Register of Copyrights a royalty fee for

31 the current calendar year of $8 for that particular phono-

32 7frecord player. If s.c.h performances are made arailab7e on a

33 particular phonorecofrd player for the first time after July 1

34 of any year, the royalty fee to be deposited for the re1-mainder

35 of that year shall be $4.00.

36 (B) Within twenty days o f receipt of an app7ication and a

317 ~ royalty fee purstuantf to subcr7ause (L), the Register of Copy-

38 rights shall issue to the applicanit a certificate for the pho7no-

39 record player.

40 (C) On or beforle Mlarch 1 of the year in which. the certifi-

41 cate prescribed by subclause (B) of this clause is issued, or
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1 within ten days after the date of issue of the certificate, the

2 operator shall affix to the particular phonorecord player, in a

3 position where it can be readily examined by the public, the

4 certificate, issued by the Register of Copyrights under sltb-

5 clause (B), of the latest application made by him under sub-

6 clause (A) of this clause with respect to that phonorecord

7 player.

8 (2) Failure to file the application, to affix the certificate or to

9 pay the royalty required by clause (1) of this subsection renders

10 the public performance actionable as an act of infringement under

11 section 501 and fully subject to the remedies provided by section

12 502 through 506.

13 (c) DISTRIBUTION OF ROYALTIES.-

14 (1) During the month of January in each year, every person

15 claiming to be entitled to compulsory license fees under this section

16 for performances during the preceding twelve-month period shall

17 file a claim with the Register of Copyrights, in accordance with

18 requirements that the Register shall prescribe by regulation. Such

19 claim shall include an agreement to accept as final, except as pro-

20 vided in section 809 of this title, the determination of the Copy-

21 right Royalty Tribunal in any controversy concerning the distri-

22 bution of royalty fees deposited under subelalse (a) of subsec-

23 tion (b) (1) of this section to uwhich the claimant is a party. Not-

24 withstanding any provisions of the antitrust laws (the Act of

25 October 15, 1914, 38 Stat. 730, and any amendments of any such

26 laws), for purposes of this subsection any claimants may agree

27 among themselves as to the proportionate division of compulsory

28 licensing fees among them, ?nay lump their claims together and

29 file them jointly or as a single claims or may designate a common

30 agent to receive paymenet on their behalf.

31 (2) After the first day of October of each year, the Register of

32 Copyrights shall determ7nie whether there exists a controversy

33 concerning the distribution of royalty fees deposited under sub-

34 clause (A) of subsection (b) (1). If he determines that no such

35 controversy exists, he shall. after deducting his reasonable ad-

36 ministrative costs eunder this section, distribute such fees to the

go7 copyright owners and perfo7nrmers entitled, or to their designated

38 agents. If he finds that such a controversy exists he shall certify

39 to that fact and proceed to constitute a panel of the Copyright

40 Royalty Tribunal in accordance with section 803. In such cases the
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1 reasonable administrative costs of the Register under this section

2 shall be deducted prior to distribution of the royalty fee by the

3 tribunal.

4 (3) The fees to be distributed shall be divided as follows:

5 (A) One eighth of the fees to be distributed shall be allo-

6 cated to copyright owners and performers of sound record-

7 ings, and the remainder to owners of copyright in nondra-

8 matic musical works;

9 (B) The fees allocated to copyright owners and performers

10 of sound recordings shall be divided equally between them, as

11 provided by section 114 (f) ;

12 (C) The fees allocated to owners of copyright in nondra-

18 matic m/usical works shall be distributed as follows:

14 (i) Every copyright owner not affiliated with a per-

15 forming rights society shall receive the pro rata share

16 of the fees to be distributed to which such copyright

17 owner proves his entitlement; and

18 (ii) The performing rights societies shall receive the

19 remainder of the fees to be distributed in such pro rata

20 shares as they shall by agreement stipulate among them-

21 selves, or, if they fail to agree, the pro rata share to

22 which such performing rights societies prove their

23 entitlement.

24 (D) During the pendency of any proceeding under this

25 section, the Register of Copyrights or the Copyright Royalty

26 Tribunal shall withhold from distribution an account suffi-

27 cient to satisfy all claims with respect to which a controversy

28 exists, but shall have discretion to proceed to distribute any

29 amounts that are not in controversy.

30 (4) The Register of Copyrights shall promulgate regulations

31 under which persons who can reasonably be expected to have

32 claims may, during the year in which performances take place,

33 without expense to or harassment of operators or proprietors of

34 establishments in which phonorecord players are located, have

35 such access to such establishments and to the phonorecord players

36 located therein and such opportunity to obtain information with

37 respect thereto as may be reasonably necessary to determine, by

38 sampling procedures or otherwise, the proportion of contribution

39 of the musical works of each such person to the earnings of the

40 phonorecord players for which fees shall have been deposited.
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1 Any person who alleges that he has been denied the access per-

2 mitted under the regulations prescribed by the Register of Copy-

3 rights may bring on an action in the United States District Court

4 for the District of Columbia for the cancellation of the compul-

5 sory license of the phonorecord player to which such access has

6 been denied, and the court shall have the power to declare the

7 compulsory license thereof invalid from the date of issue thereof.

8 (d) CRIMINAL PENALTIES.-Any person who knowlingly makes a

9 false representation of a material fact in an application filed under

10 clause (1) (A) of subsection (b), or who knowingly alters a certificate

11 issued under clause (1) (B) of subsection (b) or knowingly affxes

12 such a certificate to a phonorecord player other than the one it covers,

13 shall be fined not more than $2,500.

14 (e) DEFINITIONS.-As used in this section, the following terms and

15 their variant forms mean the following:

16 (1) A "coin-operated phonorecord player" is a machine or de-

17 vice that:

18 (A) is employed solely for the performance of non-

19 dramatic musical works by means of phonorecords upon

20 being activated by insertion of a coin;

21 (B) is located in an establishment making no direct or

22 indirect charge for admission;

23 (C) is accompanied by a list of the titles of all the musical

24 works available for performance on it, which list is affixed to

25 the phonorecord player or posted in the establishment in a

26 prominent position where it can be readily examined by the

27 public; and

28 (D) affords a choice of works available for performance

29 and permits the choice to be made by the patrons of the

30 establishment in which it is located.

31 (2) An "operator" is any person who, alone or jointly with

32 others:

33 (A) owns a coin-operated phonorecord player; or

34 (B) has the power to make a coin-operated phonorecord

35 player available .for placement in an establishment for pur-

36 poses of public performance; or

37 (C) has the power to exercise. primary control over the

38 selection of the musical works made available for public

39 performance in a coin-operated phonorecord player.

40 (3) A "performing rights society" is an association or corpora-

41 tion that licenses the public performance of nondramatic musical



1 works on behalf of the copyright owners, such as the American

2 Society of Comrnposers, Authors and Publishers, Broadcast Music,

3 Inc., and SESAC, Inc.

4 § 117. Scope of exclusive rights: Use in conjunction with com-

5 puters and similar information systems

6 Notwithstanding the provisions of sections 106 through 116, this

7 title does not afford to the owner of copyright in a work any greater

8 or lesser rights with respect to the use of the work in conjunction with

9 automatic systems capable of storing, processing, retrieving, or trans-

10 ferring information, or in conjunction with any similar device, ma-

11 chine, or process, thant those afforded to works under the law, whether

12 title 17 or the common law or statutes of a State, in effect on Decem-

13 ber 31, 1974, as held applicable and construed by a court in an action

14 brought under this title.

15 Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201. Ownership of copyright.
202. Ownership of copyright as distinot from ownership of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.
205. Recordation of transfers and other documents.

16 § 201. Ownership of copyright

17 (a) INITIAL OWNERSHIP.-Copyright in work protected under this

18 title vests initially in the author or authors of the work. The authors

19 of a joint work are co-owners of copyright in the work.

20 (b) WORKS MADE FOR HIRE.-In the case of a work made for hire,

21 the employer or other persons for whom the work was prepared is

22 considered the author for purposes of this title, and, unless the parties

23 have expressly agreed otherwise in a written instrument signed by

24 them, otwns all of the rights comprised in the copyright.

25 (c) CONTRIBUTIONS TO COLLECTIVE WORKS.-Copyright in each sep-

26 arate contribution to a collective work is distinct from copyright in

27 the collective work as a whole, and vests initially in the author of the

28 contribution,. In the absence of an express transfer of the copyright

29 or of any rights under it, the owner of copyright in the collective

30 work is presumed to have acquired only the privilege of reproducing

31 and distributing the contribution as part of that particular collective

32 work, any revision of that collective work, and any later collective

33 work in the same series.

34 (d) TRANSFER OF OWNERSHIP.-

35 (1) The ownership of a copyright may be transferred in whole

36 or in part by any means of conveyance or by operation of law, and
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1 may be bequeathed by will or pass as personal property by the

2 applicable laws of interstate succession.

3 (2) Any of the exclusive rights comprised in a copyright,

4 including any subdivision of any of the rights specified by section

5 106, may be transferred as provided by clause (1) and owned sepa-

6 rately. The owuner of any particular exclusive right is entitled, to

7 the extent of that right, to all of the protection and remedies

8 accorded to the copyright owner by this title.

9 §202. Ownership of copyright as distinct from ownership of

10 material object

11 Ownership of a copyright, or of any of the exclusive rights under

12 a copyright, is distinct from ownership of any material object in

13 which the work is embodied. Transfer of ownership of any material

14 object, including the copy or phonorecord in which the work is first

15 fixed, does not of itself convey any rights in the copyrighted work

16 embodied in the object; nor, in the absence of an agreement, does

17 transfer of ownership of a copyright or of any exclusive rights under

18 a copyright convey property rights in any material object.

19 § 203. Termination of transfers and licenses granted by the author

20 (a) CONDITIONS FOR TERMINATION.-In the case of any work other

21 than a work made for hire, the exclusive or nonexclusive grant of a

22 transfer or license of copyright or of any right under a copyright,

23 executed by the author on or after January 1, 1975, otherwise than

24 by will, is subject to termination under the following conditions:

25 (1) In the case of a grant executed by one author, termination

26 of the grant may be effected by that author or, if he is dead, by

27 the person or persons who, under clause (2) of this subsection,

28 own and are entitled to exercise a total of more than one half of

29 that author's termination interest. In the case of a grant executed

30 by two or more authors of a joint work. termination of the grant

31 may be effected by a majority of the authors who executed it;

32 if any of such authors is dead, his termination interest may be

33 exercised as a unit by the person or persons -who, under clause (2)

34 of this subsection, own and are elntitled to exercise a total of more

35 than one half of his interest.

36 (2) Where an author is dead, his or her termination interest is

37 owned, and may be exercised, by his wcidow (or her widower) and

38 children or grandch ilden1 as follows:

39 (A) The widow (or wiidowner) owins the author's entire ter-

40 ruination interest ul7ess there are any surviving children or
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1 grandchildren of the author, in which case the widow (or

2 widower) owns one half of the author's interest;

3 (B) The author's surviving children, and the surviving

4 children of any dead child of the author, own the author's

5 entire termination interest unless there is a widow (or wid-

6 ower), in which case the ownership of one half of the author's

7 interest is divided among them,;

8 (C) The rights of the author's children and grandchildren

9 are in all cases divided among then and exercised on a per

10 stirpes basis according to the number of his children repre-

11 sented; the share of the children of a dead child in a termina-

12 tion interest can be exercised only by the action of a majority

13 of them.

14 (3) Termination of the grant may be effected at any time during

15 a period of five years beginning at the end of thirty-five years from

16 the date of execution of the grant; or, if the grant covers the right

17 of publication of the work, the period begins at the end of thirty-

18 five years from the date of publication of the work under the grant

19 or at the end of forty years from the date of execution of the

20 grant, whichever term ends earlier.

21 (4) The termination shall be effected by serving an advance

22 notice in writing, signed by the number and proportion of owners

23 of termination interests required under clauses (1) and (2) of this

24 subsection, or by their duly authorized agents, upon the grantee

25 or his successor in title.

26 (A) The notice shall state the effective date of the termina-

27 tion, which shall fall within the five-year period specified by

28 clause (3) of this subsection, and the notice shall be served

29 not less than two or more than ten years before that date. A

30 copy of the notice shall be recorded in the Copyright Office

31 before the effective date of termination, as a condition to its

32 taking effect.

33 (B) The notice shall comply, in form, content, and man-

34 ner of service, with requirements that the Register of Copy-

35 rights shall prescribe by regulation.

36 (5) Termination of the grant may be effected notwithstand-

37 ing any agreement to the contrary, including an agreement to

38 make a will or to make any future grant.

39 (b) EFFECT OF TfRMINATION.-Upon the effective date of termina-

40 tion, all rights under this title that were covered by the terminated

S. 1361 -- 5
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1 grant revert to the author, authors. and other persons owning termi-

2 nation interests under clauses (1) and (2) of subsection (a), includ-

3 ing those owners who did not join in signing the notice of termination

4 under clause (4) of subsection (a), but with the following limitations:

5 (1) A derivative work prepared under authority of the grant

6 before its termination may continue to be utilized under the terms

7 of the grant after its termination, but this privilege does not ex-

8 tend to the preparation after the termination of other derivative

9 works-based upon the copyrighted work covered by the terminated

10 grant.

11 (2) The future rights that will revert upon termination of the

12 grant become vested on the date the notice of termination has

13 been served as provided by clause (4) of subsection (a). The

14 rights vest in the author, authors, and other persons named in,

15 and in the proportionate shares provided by, clauses (1) and (2)

16 of subsection (a).

17 (3) Subject to the provisions of clause (4) of this subsection,

18 a further grant, or agreement to make a further grant, of any

19 right covered by a terminated grant is v alid only if it is signed by

20 the same number and proportion of the owners, in whom the

21 right has vested under clause (2.) of this subsection, as are re-

22 quired to terminate the grant under clauses (1) and (2) of sub-

23 section (a). Such further grant or agreement is effective with

24 respect to all of the persons in whom the right it covers has vested

25 under clause (2) of this subsection, including those who did not

26 join in signing it. If any person dies after rights under a termi-

27 nated grant have vested in him-, his legal representatives, lega-

28 tees, or heirs at law represent him for purposes of this clause.

29 (4) A further grant, or agreement to make a further grant, of

30 any right covered by a terminated grant is valid only if it is made

31 after the effective date of the termination. As an exception, how-

32 ever, an agreement for such a further grant may be made between

33 the persons provided by clause (3) of this subsection and the

34 original grantee or his successor in title, after the notice of temni-

35 nation has been served as provided by clause (4) of subsection (a).

36 (5) Termination of a grant under this section affects only those

37 rights covered by the grant that arise under this title, and in no

38 way affects rights arising under any other Federal, State, or for-

39 eign laws.

40 (6) Unless and until termination is effected under this section,



35

1 the grant, if it does not provide otheroise, continue.s in effect for

2 the term of copyright provided by this title.

3 §204. E~xecution of transfers of cop7yrfht ownership

4 (a) A transfer of copyright ownership, other than by operation of

5 law, is not valid unless an instrument of conveyance, or a note or

6 memorandum. of the transfer, is in writing and signed by the owner

7 of the rights conveyed or his duly authorized agent.

8 (b) A certificate of acknowledgement is not required for the valid-

9 ity of a transfer, but is prinma facie evidence of the execution of the

10 transfer if:

1t (i) in the case of a transfer executed in the United States, the

12 certificate is issued by a person authorized to administer oaths

13 within the United States; or

14 (2) in the case of a transfer executed in a foreign country, the

15 certificate is issued by a diplomatic or consular officer of the

16 United States, or by a person authorized to administer oaths

17 whose authority is proved by a certificate of such an officer.

18 § 205. Recordation of transfers and other documents

19 (a) CONDITIONS FOR RECORDATION.-Any transfer of copyright own-

20 ership or other document pertaining to a copyright may be recorded

21 in the Copyrigh t Office if the documevnt filed for recordation bears the

22 actual signature of the person who executed it, or if it is accompanied

23 by a sicorn or official certification that it is a true copy of the original

24 signed, document.

25 (b) CERTIFICATE OF RECORDATION.-The Register of Copyrights

26 shall, upon receipt of a document as provided by subsection (a) and

27 of the fee provided by section 708?, record the document and return it

28 with a certificate of recordation.

29 (c) RECORDATION AS CONSTRUCTIVE NOTICE.-Recordation of a docu-
30 ment in the Copyright Office gives all persons constructive 'Notice of the

31 facts stated in the recorded documnent. but only if:

32 (1) the document, or material attached to it. specifically identi-

33 fies the work to which it pertains so that, after the document is

34 indexed by the Register of Copyrights, it would be revealed by a

35 reasonable search.unzder the title or registration number of the

36 work; and

37 (2) registration has been made for the work.

38. (d) RECORDATION AS PREREQUISITE TO INFRINGEMENT SrIT.-No

39 person claiming by virtue of a transfer to the owner of copyright or

40 of any exc7usive right under a copyright is entitled to institute an in-
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1 fringement action under this title until the instrument of transfer

2 under which he claims has been recorded in the Copyright Office, but

3 suit may be instituted after suech recordation on a cause of action that

4 arose before recordation.

5 (e) PRIORITY BETWEEN CONFLICTING TRANSFERS.-As between two

6 conflicting transfers, the one executed first prevails if it is recorded, in

7 the manner required to give constructive notice under subsection (c)

8 within one month after its execution in the United States or within two

9 months after its execution abroad, or at any time before recordation in

10 such 7manner of the later transfer. Otherwlise tile later transfer prevails

11 if recorded first in such mamnner. and if taken in good faith, for valu-

12 able consideration or o n the basis of a binding promise to pay royal-

13 ties, and without notice of the earlier transfer.

14 (f) PRIORITY BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND

15 NolEXCLUSIVE LICENSE.-A nonexclusive license, whether recorded

16 or not. prevails over a conflicting transfer of copyright ownership if

17 the license is evidenced by a wcritten irstrunent signed by the owner of

18 the rights licensed or his duly authorized agent, and if:

19 (1) the license was taken before execution of the transfer; or

20 (2) the license was taken in good faith before recordation of

21 the transfer and without notice of it.

22 Chapter 3.-DURATION OF COPYRIGHT
See.
301. Pre-emption ioith respect to other lawls.
302. Duration of copyright: Works created on or after January 1, 197.5.
303. Dutratior of copyright: Works created but not published or copyrighted

before January 1, 1975.
.304. Dtration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

23 § 301. Pre-emption with respect to other laws

24 (a) On and after January 1, 1975, all rights in the nature of copy-

25 right in. worke that come within the subject matter of copyright as

26 specified by sections 10(2 and 103. whether created before or after that

27 date and whether published o07 unpublished. are governed exclusively

28 by this title. Thereafter, no person is entitled to copyright, literary

29 prJoperty rights, or any equivalent legal or equitable right in any such

30 uwork u.7!er the common law or statutes of any State.

31 (b) Nothing in this title annuls or limits any rights or remedies

32 under the common law or statutes of any State with respect to:

33 (1) unpu.blished material that does not come within the subject

34 nmatter of copyright as specified by sections 102 and 103, includving

35 works of authorship not fixed in any tangible medium of ex-

36 pression,
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1 (2) any cause of action arising from undertakings commenced

2 before January 1,1975;

3 (3) activities violating rights that are not equivalent to any of

4 the exclusive rights within the general scope of copyright as speci-

5 fled by section 106, including breaches of contract, breaches of

6 trust, invasion of privacy, defamation, and deceptive trade prac-

7 tices such as passing off and false representation.

8 § 302. Duration of copyright: Works created on or after Janu-

9 ary 1, 1975

10 (a) IN GENERAL.-Copyright in a work created on or after January

11 1, 1975, subsists from its creation and, except as provided by the

12 following subsections, endures for a term consisting of the life of the

13 autthor and fifty years after his death.

14 (b) JOINT WoRKS.-In the case of a joint work prepared by two

15 or more authors who did not work for hire, the copyright endures for

16 'z tenrm consisting of the life of the last surviving author and fifty

17 years after his death.

18 (c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE

19 FOR HIRE.--In the case of an anonymous work, a pseudonymous work

20 or a work made for hire, the copyright endures for a termn of seventy-

21 five years from the year of its first publication, or a term of one

22 hundred years from the year of its creation, whichever expires first.

23 If, before the end of such term, the identity of one or more of the

24 authors of an anonymous or pseudonymous work is revealed in the

25 records of a registration made for that work under subsection (a)

26 or (d) of section 407, or in the records provided by this subsection,

27 the copyright in the work endures for the term specified by subsections

28 (a) or (b), based on the life of the author or authors whose identity

29 has been revealed. Any person having an interest in the copyright in

30 an anonymous or pseudonymous twork may at any time record, in

31 records to be maintained by the Copyright Office for that purpose, a

32 statement identifying one or .more authors of the work; the statement

33 shall also identify the person filing it, the nature of his interest, the

34 source of his information, and the particular work affected, and shall

35 comply in form and content 'with requirements that the Register of

36 Copyrights shall prescribe by regulation.

37 (d) RECORDS RELATING' TO DEATH OF AUTHIORS.-Any person having

38 an interest in a copyright may at any time record in the Copyright

39 Office a statemcnt of the date of death of the author of the copy-

40 righted work, or a statement that the author is still living on a par-
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1 ticular date. The statement shall identify the person filing it, the

2 nature of his interest, and the source of his information, and shall

. comply in form and content with requirements that the Register

4 of Copyrights shall prescribe by regulation. The Register shall

5 maintain current records of information relating to the death of

6 authors of copyrighted works, based on such recorded statements

7. and, to the extent he considers practicable, on data contained in any

8 of the records of the Copyright Office or in other reference sources.

9 (e) PRESUMPTION AS TO AUTHOR'S DEATH.-After a period of seventy-

10 five years from the year of first publication of a work, or a period

11 of one hundred years from the year of its creation, whichever expires

12 first, any person woho obtains from the Copyright Office a certified

13 report that the records provided by subsection (d) disclose nothing

14 to indicate that the author of the work is living, or died less than fifty

15 years before, is entitled to the benefit of a presumption that the author

16 has been dead for a least fifty years. Reliance in good faith upon this

17 presumption shall be complete defense to any action for infringement

18 under this title.

19 §303. Duration of copyright: Works created but not published

20 or copyrighted before January 1, 1975

21 Copyright in a work created before January 1, 1975, but not there-

22 tofore in the public domain or copyrighted, subsists from January 1,

23 1975, and endures for the term provided by section 9302. In no case,

24 however, shall the term of copyright in such a work expire before

25 December 31, 1999; and, if the work is published on or before Decem-

26 ber 31, 1999, the term of copyright shall not expire before Decem-

27 ber 31, 2024.

28 § 304. Duration of copyright: Subsisting copyrights

29 (a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any

30 copyright, the first termn of which is subsisting on January 1, 1975,

31 shall endure for twenty-eight years from the date it was originally

32 secured: Provided, That in the case of any posthumous work or of any

33 periodical, cyclopedic, or other composite work upon which the copy-

34 right was originally secured by the proprietor thereof, or of any work

35 copyrighted by a corporate body (otherwise than as assignee or li-

36 censee of the individual author) or by an employer for whonz such

37 work is made for hire, the proprietor of such copyright shall be en-

38 titled to a renewal and extension of the copyright in such work for the

39 further term of forty-seven years when application for such renewal

40 and extension shall have been made to the Copyright Office and duly
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1 registered therein within one year prior to the expiration of the origi-

2 nal term of copyright: And provided further, That in the case of any

3 other copyrighted work, including a contribution by an individual

4 author to a periodical or to a cyclopedic or other composite work, the

5 author of such work, if still living, or the widow, widower, or children

6 of the author, if the author be not living, or if such author, widow,

7 widower, or children be not living, then the author's executors, or in

8 the absence of a will, his next of kin'shall be entitled to a renewal and.

9 extension of the copyright in such work for a further term of forty-

10 seven years when application for such renewal and extension shall

11 have been made to the Copyright Office and duly registered therein

12 within one year prior to the expiration of the original term of copy-

13 right: And provided further, That in default of the registration of

14 such application for renewal and extension, the copyright in any work

15 shall terminate at the expiration of twenty-eight years from the date

16 copyright was originally secured.

17 (b) COPYRIGHTS IN THEIR RENEWAL TERM OR REGISTERED FOR RE-

18 NEWAL BEFORE JANUARY 1, 1975.-The duration of any copyright, the

19 renewal term of which is subsisting at any time between December 31,

20 1973, and December 31, 1974, inclusive, or for which renewal registra-

21 tion is made between December 31, 1973, and December 31, 1974,

22 inclusive, is extended to endure for a term of 75 years from the date

23 copyright was originally secured.

24 (c) TERMINATION OF TRANSFERS AND LICENSES COVERING Ex-

25 TENDED RENEWAL TERM.-In the case of any copyright subsisting in

26 either its first or renewal term on January 1, 1975, other than a copy-

27 right in a work made for hire, the exclusive or nonexclusive grant of a

28 transfer or license of the renewal copyright or of any right under it,

29 executed before January 1, 1975, by any of the persons designated by

30 the second proviso of subsection (a) of this section, otherwise than by

31 will, is subject to termination under the following condition:

32 (1) In the case of a grant executed by a person or persons other

33 than the author, termination of the grant may be effected by the

34 surviving person or persons who executed it. In the case of a

35 grant executed by one or more of the authors of the work, termina-

36 tion of the grant may be effected, to the extent of a particular

37 author's share in the ownership of the renewal copyright, by the

38 author who executed it or, if such author is dead, by the person or

39 persons who, under clause (2) of this subsection, own and are
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1 entitled to exercise a total of more than one half of that author's

2 termination interest.

3 (2) Where an author is dead, his or her termination interest is

4 owned, and may be exercised, by his widow (or her widower) and

5 children or grandchildren as follows:

6 (A) The widow (or widower) owns the .author's entire

7 termination interest unless there are any surviving children

8 or grandchildren of the author, in which case the widow (or

9 widower) owns one half of the author's interest;

10 (B) The author's surviving children, and the surviving

11 children of any dead child of the author, own the author's

12 entire termination interest unless there is a widow (or wid-

13 ower), in which case the ownership of one half of the author's

14 interest is divided among them;

15 .(C) The rights of the author's children and grandchildren

16 are in all cases divided among them and exercised on a per

17 stirpes basis according to the number of his children repre-

18 sented; the share of the children of a dead child in a termi-

19 nation interest can be exercised only by the action of a ma-

20 iority of them.

21 (3) Termination of the grant may be effected at any time dur-

22 ing a period of five years beginning at the end of fifty-six years

23 fromn the date copyright was originally secured, or beginning on

24 January 1,1975, whichever is later.

25 (4) The termination shall be effected by .serving an advance

26 notice in writing upon the grantee or his successor in title. In the

27 case of a grant executed by a person or persons other than the

28 author, the notice shall be signed by all of those entitled to termi-

29 nate the grant under clause (1) of this subsection, or by their duly

30 authorized agents. In the case of a grant executed by one or more

31 of the authors of the work, the notice as to any one author's share

32 shall be signed by him or his duly authorized agent or, if he is

33 dead. by the number and proportion of the owners of his termina-

34 tion. interest required under clauses (1) and (2) of this subsection,

35 or by their duly authorized agents.

36 (A) The notice shall state the effective date of the termi-

37 nation., which shall fall within the five-year period specified

38 by clause (3) of this subsection, and the notice shall be served

39 not less than two or more than ten years before that date. A

40 copy of the notice shall be recorded in the Copyright Office
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1 before the effective date of termination, as a condition to its

2 taking effect.

8 (B) The notice shall comply, in form, content, and manner

4 of service, with requirements that the Register of Copyrights

5 shall prescribe by regulation.

6 (5) Termination of the grant may be effected notwithstanding

7 any agreement to the contrary, including an agreement to make a

8 will or to make any future grant.

9 (6) In the case of a grant executed by a person or persons other

10 than the author, all rights under this title that were covered by

11 the terminated grant revert, upon the effective date of termination,

12 to all of those entitled to terminate the grant under clause (1) of

13 this subsection. In the case of a grant executed by one or more

14 of the authors of the work, all of a particular author's rights

15 under this title that were covered by the terminated grant revert,

16 upon the effective date of termination, to that author or, if he is

17 dead, to the persons owning his termination interest under clause

18 (2) of this subsection, including those owners who did not join

19 in signing the notice of termination under clause (4) of this sub-

20 section. In all cases the reversion of rights is subject to the follow-

21 ing limitations:

22 (A) A derivative work prepared under authority of the

23 grant before its termination may continue to be utilized under

24 the terms of the grant after its termination, but this privilege

25 does not extend to the preparation after the termination of

26 other derivative works based upon the copyrighted work

27 covered by the terminated grant.

28 (B) The future rights that will revert upon termination

29 of the grant become vetoed on the date the notice of termi-

30 nation, has been served as provided by clause (4) of this

31 subsection.

32 (C) Where an author's rights revert to two or more per-

33 sons under clause (2) of this subsection, they shall vest in

34 - those persons in the proportionate shares provided by that

35 clause. In such a case, and subject to the provisions of sub-

36 clause (D) of this clause, a further grant, or agreement to

37 make a further grant, of a particular author's share with

38 respect to any right covered by a terminated grant is valid

39 only if it is signed by the same number and proportion of

40 the owers, in, whom the right has vested under this clause,

S. 1361 -- 6
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1 as are required to terminate the grant under clause (2) of

2 this subsection. Such further grant or agreement is effective

3 with respect to all of the persons in whom the right it

4 covers has vested under this subclause, including those who

5 did not join in signing it. If any person dies after rights

6 under a terminated grant have vested in him, his legal repre-

7 sentatives, legatees, or heirs at law represent him for purposes

8 of this subclass.

9 (D) A further grant, or agreement to make a further
10 grant, of any right covered by a terminated grant is valid

11 only if it is made after the effective date of the termination..

12 As an exception, however, an agreement for such a further

13 grant may be made between the author or any of the per-

14 sons provided by the first sentence of clause (6) of this

15 [subsection, or betweenl the persons provided by subclause

16 (C) ] of this clause, and the original grantee or his successor

17 in title, after the notice of termination has been served as

18 provided by clause (4) of this subsection.

19 (E) Termination of a grant under this subsection affects

20 only those rights covered by the grant that arise under this

21 title, and in no way affects rights arising under any other

22 Federal, State, or foreign laws.
23 (F) Unless and until termination is effected under this

24 section, the grant, if it does not provide otherwoise, continues

25 in effect for the remainder of the extended renewoal termn.

26 § 305. Duration of copyright: Terminal date
27 All terms of copyright provided by sections .302 through 304 run to

28 the end of the calendar year in which they would otherwise expire.

29 Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND
30 REGISTRATION.

Sec.
401. Notice of copyr'ight: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
403. Notice of copyright: Publications incorporating United States Government

works.
404. Notice of copyright: Contributions to collective works.
405. Notice of copyright: Onission of notice.
406. Notice of copyright: Error in name or date.
407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
I410. Registration of claim and issuance of certificate.
411. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for infringement.
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1 § 401. Notice of copyright: Visually perceptible copies

2 (a) GENERAL REQUIREMENT.-Whenever a work protected under this

3 title is published in the United States or elsewhere by authority of

4 the copyright owner, a notice of copyright as provided. by this section

5 shall be placed on all publicly distributed copies from which the work

6 can be visually perceived, either directly or with the aid of a machine

7 or device.

8 (b) FORM OF NoTICE.-The notice appearing on the copies shall con-

9 sist of the following three elements:

10 (1) the symbol © (the letter C in a circle), the word "Copy-

11 right," or the abbreviation "Copr.";

12 (2) the year of first publication of the work; in the case of

13 compilations or derivative works incorporating previously pub-

14 lished material, the year date of first publication of the compila-

15 tion or derivative 'work is sufficient. The year date may be om;tted

16 where a pictorial, graphic, or sculptural work, with accompanying

17 text matter, if any, is reproduced in or on greeting cards, post-

18 cards, stationery, jewelry, dolls, toys, or any useful articles;

19 (3) the name of the owner of copyright in the work, or an ab-

20 breviation by which the name can be recognized, or a generally

21 known alternative designation of the owner.

22 (c) POSITION OF NOTIcE.-The notice shall be affixed to the copies iu

23 such manner and location as to give reasonable notice of the claim

24 of copyright. The Register of Copyrights shall prescribe by regula-

25 tion, as examples, specific methods of affixation and positions of the

26 notice on various types of works that will satisfy this requirement, but

27 these specifications shall not be considered exhaustive.

28 § 402. Notice of copyright: Phonorecords of sound recordings

29 (a) GENERAL REQUIREMENT.-Whenever a sound recording protect-

30 ed under this title is published in the United States or elsewhere by

31 authority of the copyright owner, a notice of copyright as provided

32 by this section shall be placed on all publicly distributed phonorecords

33 of the sound recording.

34 (b) FORM OF NoTIcE.-The notice appearing on the phonorecords shall

35 consist of the following three elements:

36 (1) the symbol ( (the letter P in a circle);

37 (2) the year of first publication of the sound recording;

38 (3) the name of the owner of copyrights in the sound record-

39 ing, or an abbreriation by which the amene canl be recognized, or a

40 generally known alter)native designation of the owner; if the
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1 producer of the sound recording is lanaed on, the phonorecord

2 labels or containers, and if no other nalme appears in. conjunction

3 qwith the notice, his ,name shall be considered a part of the notice.

4 (c) POSITION OF NoTIcE.-The notice shall be placed on the surface

5 of the phonorecord, or onr the phonorecord label or container, in such

6 manner and location as to gice reasonable notice of the claim of

7 copyright.

8 §403. Notice of copyright: Publications incorporating United

9 States Government works

10 Whenever a work is published in copies or phonorecords consistibg

11 preponderantly of one or more works of the tUnited States Govern-

12 ment, the notice of copyright provided by section 401 or 402 shall

13 also include a statement identifying, either a.ffirmatively or negatively,

14 those portions of the copies or phonlorecords embodying any work or

15 works protected under this title.

16 § 404. Notice of Copyright: Contributions to collective works

17 (a) A separate contribution to a collectir e work may bear its own

18 notice of copyright, as provided by sections 401 through 403. How-

19 ever, a single notice applicable to the collective work as a whole is

20 sufficient to satisfy the requirements of sections 401 through 403 with

21 respect to the separate contributions it conltains (not including adver-

22 tisements inserted on behalf of perso8ns other than the owner of copy-

23 right in the collective work), regardless of the ownership of copyright

24 in the contributions and whether or not they hare been previously

25 published.

26 (b) Where the person. lamied in. a single ,notice applicable to a col-

27 lective work as a whole is not the owner of copyright in a separate

28 contribution that does not bear its own notice, the case is governed

29 by the provisions of section 406(a).

30 § 405. Notice of copyright: Omission of notice

31 (a) EFFECT OF OMISSION ON COPYRIlHT.-The omission of the copy-

32 right notice described by sections 401 through 403 from copies or

33 phonorecords publicly distributed by authority of the copyright ozowner

34 does not invalidate the copyright in a 'work if:

35 (1) the notice has been omitted from no more than a relatively

36 small number of copies or phornorecords (distributed to the public;

37 or

38 (2) registration for the work has been made before or is made

39 within five years after the publication without notice, and a rea-

40 sonable effort is made to add notice to all copies or phonorecords
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1 that are distributed to the public in the United States after the

2 omission has been discovered; or

3 (3) the notice has been omitted in violation of an express re-

4 quirement in writing that, as a condition of the copyright owner's

5 authorization of the public distribution of copies or phonorecords,

6 they bear the prescribed notice.

7 (b) EFFECT OF OMISSION ON INNOCENT INFRINoERS.-Any person
8 who innocently infringes a copyright, in reliance upon an authorized

9 copy or phonorecord from which the copyright notice has been omitted,

10 incurs no liability for actual or statutory damages under section 504

11 for any infringing acts committed before receiving actual notice that

12 registration for the work had been made under section 408, if he proves

13 that he was misled by the omission of notice. In a suit for infringe-

14 ment in such a case the court may allow or disallow recovery of any

15 of the infringer's profits attributable to the infringement, and may

16 enjoin the continuation of the infringing undertaking or may require,

17 as a condition for permitting the infringer to continue his undertak-

18 ing, that he pay the copyright oumer a reasonable license fee in an

19 amount and on terms fixed by the court.

20 (c) REMOVAL OF NoTrcE.-Protection under this title is not affected by

21 the removal, destruction, or obliteration of the notice, without the

22 authorization of the copyright owner. from any publicly distributed

23 copies of phonorecords.

24 § 406. Notice of copyright: Error in name or date

25 (a) ERROR IN NAME.-Where the person named in the copyright notice

26 on copies o07 phonowrecords publicly distributed by authority of the

27 copyright owner is not the owner of copyright, the validity and own-

28 ership of the copyright are not affected. In such a case, however,

29 any person who innocently begins an undertaking that infringes the

30 copyright has a complete defense to any action for such infringement

31 if he proves that he iwas misled by the notice and began the undertak-

32 ing in good faith under a purlported transfer or license from the person

33 named therein, unless before the undertaking was begun:

34 (1) registration, for the work had been made in the name of

35 the oioner of copyright; or

36 (2) a document executed by the person named in the notice

37 and showing the owonership of the copyright had been recorded.

38 The person named in the notice is liable to account to the copyright

39 owner for all receipts from purported transfers or licenses made by

40 him under the copyright.
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1 (b) ERROR IN DATE.-When the year date in the notice on copies or

2 phonorecords distributed by authority of the copyright owner is

3 earlier than the year in which publication first occurred, any period

4 computed from the year of first publication under section 302 is to be

5 computed from the year in the notice. Where the year date is more

6 than one year later than the year in which publication first occurred,

7 the work is considered to have been published without any notice and

8 is governed by the pror-isionls of section 405.

9 (C) OMIssION OF NAME OR DATr.-Where copies or phonorecords

10 publicly distributed by authority of the copyright owner contain no

11 name or no date that could reasonably be considered a part of the

12 notice, the work is considered to have been published without any

13 notice and is governed by the provisions of section. 405.

14 § 407. Deposit of copies or phonorecords for Library of Congress

15 (a) Except as provided by subsection (c), the owner of copyright

16 or of the exclusive right of publication in a work published with no-

17 tice of copyright in the United States shall deposit, within three

18 months after the date of such publication:

19 (1) two complete copies of the best edition; or

20 (2) if the work is a sound recording, two complete phono-

21 records of the best edition, together with any printed or other

22 visually-perceptible material published with such phonorecords.

23 This deposit is not a condition of copyright protection.

24 (b) The required copies or phonorecords shall be deposited in the

25 Copyright Office for the use or disposition of the Library of Congress.

26 The Register of Copyrights shall, when requested by the depositor

27 and upon payment of the fee prescribed by section 708, issue a receipt

28 for the deposit.

29 (c) The Register of Copyrights may by regulation exempt any

30 categories of material from the deposit requirements of this section,

31 or require deposit of only one copy of phonorecord with respect to

32 arny categories.

33 (d) At any time after publication of a work as provided by sub-

34 section (a), the Register of Copyrights may make written demand

35 for the required deposit on any of the persons obligated to make the

36 deposit under subsection (a). Unless deposit is made within three

37 months after the demand is received, the person or persons on whom

38 the demand was made are liable:

39 (1) to a fine of not more than. $250 for each work; and

40 (2) to pay to the Library of Congress the total retail price of
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1 the copies or phoVnorecords demalded, or, .if no retail price has

2 been fixed, the reasonable cost to the Library of Congress of

3 ac'juiing them.

4 § 408. Copyright regisXration in general

5 (a) REaISTRAT.ION PERMISSIVE.-At any time during the subsistence

6 of copy7right i n any published o0r unpub7ished ?work, the owloer of copy-

7 right or of any exclusit'e 'right in the wcork may obtain registration1 of

8 the copyright clcim by delivering to the Copyright Office the deposit.

9 specified by this section, together with the application and fee specified

10 by secNtios 4(0 atnd 708. Subject to the proisions of section 405(a),

11 such registration is not a condition of copyright protection.

12 (b) DEPOSIT FOR COPYRIGHT REGIaSTRATION.-Except as provided by

13 subsectiont (c), the material deposited for registration shall include:

14 (1) in the case of an. unpublished work, one complete copy or

15 phonorIecoi'rd;

16 (2) in the case of a published 1work, ttwo complete copies or0

17 pho7orecordsl of the best edition;

18 (3) in the case of a 7cork first published abroad,. one complete

19 copy orl phonoreco'rd as so published;

20 (.) inr the case of a cont ibu tion to a collectire work? one com-

21 plete copy or phonorecordl of the best edition of the collectire

22 IWorlk.

23 ('opics or' phoworecords deposited for the Library of Cogress under

24 section 407 may be used to satisfy the deposit provisions of th is section,

25 if they are accompanied by the prescr'ibed application an d fee. and by

26 anly additional idlentifying material that the Register may, by regula-

27 tion, reqluire.

28 (c) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPosIT.-The

29 RIegister. of Copyrights is authorized to specify by regulation the

30 adlministrative classes into whZich awor7ks are to be placed for purposes of

31 deposit anId ?registration, and. the nature of the copies or phonorecords

32 to be deposited in the various classes specified. The regulationls may

33 require or permit, for particular classes, the deposit of identifying

34 material instead of copies or phonorecords, the deposit of only one copy

35 or phonorecord wohere two would normally be re]quired, or a single

36 registration for a group of related works. 'This admini.strative classi-

37 fication of aworks has no significance with. respect to the subject matter

38 of copyright or the exclusive rights pro rided by this title.

39 (d) CORRECTIONS AND AMPLIFICATIONS.-The Register may also

40 cstablish, by regulation. forma7 procedwr-es for the fi7ing of an applica-
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1 tion for supplementary registration, to correct an error il. a copyright

2 regist ration or to amplify the infornmation gicen in a registration. Such

3 application shall be accompanied by the fee provided by section 708,

4 and shall clearly identify the registration to be corrected or amplified.

5 The information, contained in a supp7lementary registration augm7ents

6 but does not supersede that contained in the earlier registration.

7 (e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED WoRK.-Reg-

8 istration for the first published edition of a work previously registered in

9 unpublished form may be made even though the work as published is

10 substantially the same as the unpublished version.

11 § 409. Application for registration

12 The application for copyright regi.stratio shall be made on a form

13 prescribed by the Register of Copyrights and shall include:

14 (1) the name and address of the copyright clainant;

15 (2) in the case of a work other than an anonymous or pseudony-

16 wus workl , the namne ald nationality or7 domicile of the author or

17 authors and, if one or more of the authors is dead, the dates' of

18 their deaths;

19 (3) if the work is anonymous oi pseudon)ym)ou8s. the nationality

20 or domicile of the author or authors;

21 (4) in the case of a work made for hire. a statement to this

22 effect;

23 (5) if the copyright claimant is not fthe author, a brief state-

24 ment of how the claimant obtained owlnership of the copyright;

25 (6) the title of the work. together with any prezious or alterna-

26 tir tles under which the work can. be identified;

27 (7) the year in which. creatioin of the work' was co mpleted;

28 (8) if the -work has been published, the date and nation of its

29 first publicatio'n;

30 (9) in the case of a compilation or decreatire work, an identi-

31 fication of any pre-existing work or works that it is based on or

32 incorporates, and a brief, general statement of the additional

33 material corered by the copyright claim being registered;

34 (10) in the case of a published 7work containing material of

35 ,which copies are required by section 601 to be manufactured in

36 the United States, the names of the persons or organizations

37 twho perforlned the processes specified by subsection (c) of sec-

38 tion 6'01 with respect to that nmaterial, anl the places where those

39 processes were performed; and
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1 (11) any other ihnfolmatiol, regarded by the Register of Copy-

2 rights as bearing upon the preparation or identification of the

8 work or the existence, ownership, or duration of the copyright.

4 §410. Registration of claim and issuance of certificate

5 (a) When, after examination, the Register of Copyrights deter-

'6 mines that, in accordance 'with the provisions of this title, the material

7 deposited constitutes copyrightable subject matter and that the other

8 legal and formal requirements of this title have been met, he shall reg-

9 ister the claim and issue to the applicant a certificate of registration

10 under the seal of the Copyright Office. The certificate shall contain

11 the information given in the application, together with the number

12 and effective date of the registration.

13 (b) In any case in which the Register of Copyrights determines

14 that, in accordance with the provisions of this title, the material de-

15 posited does o10t constitute copyrightable subject matter or that the

16 claim is invalid for any other reason, he shall refuse registration and

17 shall notify the applicant il writing of the reasons for his action.

18 (c) In asny judicial proceedings the certificate of a registration made

19 before or woithin file years after first publication of the work shall

20 constitute prima facie e?vidence of the validity of the copyright and

21 of the facts stated in the certificate. The e-iddetiary ,weight to be

22 accorded the certificate of a registration made thereafter shall be

23 within the discretion of the court.

24 (d) The effective date of a copyright registration is the day on

25 which an application, deposit, an(l fee, which are later deterrmined by

26 the Register of Copyrights or by a court of competent jurisdiction to

27 be acceptable for registration, hare all been received in the Copyright

28 Office.

29 § 411. Registration as prerequisite to infringement suit

30 (a) Subject to the provisions of subsection (b), no action for in-

31 fringement of the copyright in any worZk shall be instituted until

32 registration of the copyright claim has been made in accordance with

33 this title. In any case, howev'er, where the deposit, application) and fee

34 required for regi.stration have been delivered to the Copyright Office

35 in. proper for)?, and registration has been refused, the applicant is

36 entitled to institute an. action. for infringement if notice thereof, with

37 a copy of the complaint, is served on the Register of Copyrights. The

38 Register may, at his option, become a pa'rty to the action withJ respect

39 to the issue of registrability of the copyright claimn by entering his
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1 appearance within sixty days after such service, but his failure to do

2 so shall not deprive the court of jurisdiction to determnine that issue.

8 (b) In the case of a work consisting of so801nds images, or both, the

4 first fixation of which is made simnultalneously with its transrnission,

5 the copyright owner may either before or after such fixation takes

6 place, institute an action for infringement under section 501, fully

7 subject to the remedies provided by sections 502 through 506, if, in

8 accordance with requirements that the Register of Copyrights shall

9 prescribe by regulation, the copyright owner--

10 (1) serves notice upon the infringer, not less than ten or nore

11 than thirty days before such fixation, identifying the -work andl

12 the specific time and source of its first transmnission, and declar-

13 ing an intention to sectre copyright in the work; and

14 (2) makes registration for the work within three nmo7ths after

15 its first transmission.

16 §412. Registration as prerequisite to certain remedies for

17 infringement

18 In any action under this title, other than an action instituted under

19 section 411 (b), no award of statutory damages or of attorney's fees, as

20 provided by sections 504 and 505, shall be made for:

21 (1) any infringement of copyright in an unpublished work

22 colmmenced before the effective date of its registration; or
23 (2) any infringement of copyright commenced after first pub-

24 lication of the work and before the effective date of its registra-
25 tion, unless such registration is made woithin three months after

26 its first publication.

27 Chapter 5.-COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringemenlt: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of actions.

28 § 501. Infringement of copyright

29 (a) Anyone who violates any of the exclusive rights of the copy-

80 right owner as prov ided by sections 106 through 117, or who imports

81 copies or phonorecords into the United States in violation of section

32 602. is an infringer of the copyright.

33 (b) The legal or beneficial owuner of an exclusive 'right under a



1 copyright is entitled, subject to the requirements of sections 205(d)

2 and 411, to institute an action for any infringement of that particular

8 right committed wohile he is the owner of it. The court may require

4 him to serve written notice of the action with a copy of the complaint

5 upon any person shown. by the records of the Copyright Office or

6 otherwise, to have or claimn an interest in the copyright, and shall re-

7 quire that such notice be served upon any person wlwse interest is

8 likely to be affected by a decision in the case. The court may require

9 the joinder. and shall permit the intervention, of any person having

10 or, claiming an interest in the copyright.

11 (c) For any secondary transmission by a cable system that eam-

12 bodies a performance or a display of a work wohich is actionable as an

13 act of infringement under subsection (c) of section 111, a television

14 broadcast station holding a copyright or other license to transmit or

15 perform the same version of that work shall, for purposes of subsection

16 (b) of this section, be treated as a legal or beneficial owoner if such

17 secondary transmission occurs within the local service area of that

18 television station.

19 § 502. Remedies for infringement: Injunctions

20 (a) Any coturt having jurisdiction of a civil action arising under

21 this title may, subject to the provisions of section 1498 of title 28,

22 grant temporary and final injunctions on such terms as it may deem

23 reasonable to prevent or restrain infringement of a copyright.

24 (b) Any such injunction may be served anywhere in the United

25 States on the person enjoined; it shall be operative throughout the

26 United States and shall be enforceable, by proceedings in contempt or

27 otherwoise, by any United States court having jurisdiction of that per-

28 won. The clerk of the court granting the injunction shall, when

29 relquested by any other court in. which. enforcement of the injunction is

30 sought, transmit promptly to the other court a certified copy of all the

31 papers in. the case on file in his office.

32 § 503. Remedies for infringement: Impounding and disposition of

33 infringing articles

34 (a) At any time while tan actiont under this title is pending, the

35 cour0t may order the impounding, on such terms as it may deem rea-

36 sonable. of all copies or phonorecords claimed to have been made or

37 uMsed in violation of the copyright owner's exclusive rights, and of all

38 plates, molds. matrice8,. nasters, tapes, film negatives, 07 other articles

39 by means. of wohich, such copies or phonorecords may be reproduced.

40 (b) As part of a final judgment or decree. the court may order the



52

1 destruction or other reasos.able disposition of all copies or phono-

2 records found to have been made or used in violation of the copyright

8 owm'r.s exclusire rights, Calnd of all plates, molds, matrices, masters ,

4 tape8, filmn. negativcs, or other articles by 'means of which such copies

5 or phonorecords nmay be reproduced.

6 § 504. Remedies for infringement: Damages and profits

7 '(a) IN GENERAL.-Except as otherwise provided by this title, an in-

8 fringer of copyright is liable for either:

9 (1) the copyright owners actual damages and any additional

10 p)rofits of the infringer, as provided by subsection (b); or

11 (2) statutory damnages, as provided by subsection (c).

12 (b) ACTUAL DAMAGES AND PROFITS.-The copyright owner is entitled

13 to recover the actual damages suffered by him as a result of the in-

14 fringement, anl ad ay profits of the infringer that are attributable

15 to the infringemert and are inot taken into account in computitng the

16 actual damages. In establishing the infringer's profits, the copyright

17 ownier is required to present proof only of the itnfringer's gross revelue,

18 and the infringer is required to prove his deductible expenses and the

19 elemrent.s of profit attributable to factors other than the copyrighted

20 work.

21 (c) STATUTORY DAMAGES.-

22 (1) Except as provided by clause (2) of this subsection, the

28 copyright owner may elect, at any time before final judgment is

24 rendered, to recover, instead of actual damages and profits, an

25 award of statutory damages for all infringements involved in

26 the action, with respect to any one work, for which any one

27 . infringer is liable individually, or for which any two or more

28 inf'ringers are liable jointly and severally, in a sum of not less

29 than $250 or mnore than $10,000 as the court considers just. For

30 the purposes of this subsection, all the parts of a compilation

31 or) derivative work constitute one work.

32 (2) In. a case where the copyright owner sustains the burden

33 of proving, and the court fniuls, that infringeme nt was committed

34 willfully, the court in its discretion may increase the award of

35 statutory damages to a sum of not more than $50,000. In a case

36 where the infringer sustains the burden of proving, and the court

37 finds, that he was not aware and had no reason to believe that his

38 acts constituted an infringement of copyright, the court in its

39 discretion may reduce the award of statutory damages to a sum

40 of not less than $100. In a case where an instructor, librarian or



1 archivist in a no)Jprofit educational institution, library, or ar-

2 chive8, who ifrhigled by reproducing a copyrighted work iin

8 copies or phonorecords, sustains the burden of proving that he

4 believed and had reasonable grounds for believing that the repro-

5 duction was a fair use undler ection 107, the court in its discretion

6 may remit statutory damages in whole or in part.

7 § 505. Remedies for infringement: Costs and attorney's fees

8 In any civil action funder this title, the court in its discretion may

9 allow the recovery of full costs by or against any party other than

10 the United States or an officer thereof. Except as otherwise provided

11 by this title, the court may also award a reasonable attorney's fee to

12 the prevailing party as part of the costs.

13 § 506. Criminal offenses

14 (a) CRIMINAL INFRINBGEMNT.-Any person who infringes a copy-

15 right willfully and for purposes of commercial advantage or private

16 financial gain shall be fined not more than $2,500 or imprisoned not

17 more than one year, or both, for the first such offense, and shall be fined

18 not more than $10,000 or imprisoned not more than three years, or

19 both, for any subsequent offense, provided however, that any person

20 who infringes willfully and for purposes of commercial advantage

21 or private financial gain the copyright in a sound recording afforded

22 by subsections (I) and (3) in Section 106 shall be fined not more than

23 $25,000 or imprisoned for not more than three years, or both, for the

24 first such offense and shall be -fined not more than $50,000 or impris-

25 oned not more than seven years, or both, for any subsequent offense.

26 (b) FRAUDULENT COPYRIGHT NoTIcE.-Any person who, with fraud-

27 ulent intent, places on any article a notice of copyright or words of

28 the same purport that he knows to be false, or who, with fraudulent

29 intent, publicly distributes or imports for public distribution any

30 article bearing such notice or words that he knows to be false, shall be

31 fined not more than $2,500.

32 (c) FRAUDULENT REMOVAL OF COPYRIGHT NOTICE.-Any person who,

33 with fraudulent intent, remnoves or alters any notice of copyright

34 appearing on a copy of a copyrighted work shall be fined not more

35 than $2,500.

36 (d) FALSE REPRESENTATION.-Any person who knowingly makes a

37 false representation of a material fact in the application for copyright

38 registration provided for by section 409, or in any written statement

39 filed in connection with the application, shall be fined not more than

40 $2,500.
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1 § 507. Limitations on actions

2 (a) CRIMINAL PROCEEDINGS.-NO criminal proceeding shall be main-

8 tained under the provisions of this title unless it is commenced within

4 three years after the cause of action arose.

5 (b) CIVIL ACTIONS.-No civil action shall be maintained under the

6 provisions of this title unless it is commenced within three years after

7 the claim accrued.

8 § 508. Notification of filing and determination of actions

9 (a) Within one month after the filing of any action under this title,

10 the clerks of the couIrts of the United States shall send written notifica-

11 tion to the Register of Copyrights setting forth, as far as is shown

12 by the papers filed in the court, the names and addresses of the parties

13 and the title, author, and registration number of each work involved

14 in the action. If any other copyrighted work is later included in the

15 action by amendment, answer, or other pleading, the clerk shall also

16 send a notification concerning it to the Register within one month

17 after the pleading is filed.

18 (b) Within one month after any final order or judgment is issued

19 in the case, the clerk of the court shall notify the Register of it,

20 sending him a copy of the order or judgment together with the written

21 opinion, if any, of the court.

22 (c) Upon receiving the notifications specified in this section, the

23 Register shall make them a part of the public recorids of the Copyright

24 Ofie.

25 Chapter 6.--MANUFACTURING REQUIREMENT AND

26 IMPORTATION
Sec.
601. Manufacture, importation, and public distribution of certain copies.
602. Infrlnging importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles.

27 § 601. Manufacture, importation, and public distribution of cer-

28 tain copies

29 (a) Except as provided by subsection (b): the imponrtation into or

30 public distribution in the United States of copies of a work consisting

31 preponderantly of nondramatic literary material that is in the English

32 language and is protected under this title is prohibited unless the

33 portions consisting of such material have been manufactured in the

34 United States or Canada.

35 (b) The provisions of subsection (a) do not apply:

36 (1) where, on the date when importation is sought or rpublic

37 distribution in the United States is made, the author of any sub-
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1 stantial part of such material is neither a rational nor a domicil-

2 iary of the United States or. if he is a national of the United

8 States,; has been domiciled outside of the United States for a

4 continuous period of at least one year immediately preceding that

5 date; in the case of uork mnade for hire, the exemption provided

6 by this clause does not apply unless a substantial part of the work

7 was prepared for an employer or other person who is not a na-

8 tional or domiciliary of the United States or a domestic corpora-

9 tion or enterprise;

10 (2) where the Bureau of Customs is presented with an import

11 statement issued under the seal of the Copyright Offeie, in which

12 case a total of no more than two thousand copies of any one such

13 work shall be allowed entry; the imnport statement shall be issued

14 upon request to the copyright owner or to a person designated by

15 him at the time of registration for the work under section 408

16 or at any time thereafter;

17 (3) where importation is sought under the authority or for the

18 use, other than in sclools, of the governnment of the United States

19 or of any State or political subdivision of a State;

20 (4) where importation, for use and not for sale, is sought:

21 (A) by any person with respect to no more than one copy

22 of any one work at any one time;

23 (B) by any person arriving from. abroad, with respect to

24 copies forming part of his personal baggage; or

25 (C) by an organization, operated for scholarly, educa-

26 tional, or religious pur7poses and not for private gain, -with

27 respect to copies intended to form a part of its library;

28 (5) where the copies are reproduced in raised characters for

29 the use of the blind;

30 (6) where, in addition to copies imported under clauses (3)

31 and (4) of this subsection, no more than two thousand copies of

32 any one such work, which have not been manufactured in the

33 United States or Canada, are publicly distributed in the United

34 States.

35 (c) The requirement of this section that copies be manufactured in

36 the United States or Canada is satisfied if:

37 (1) in the case where the copies are printed directly from type

38 that has been set, or directly from plates made from such type,

39 the setting of the type and the making of the plates have been

40 performed in the United States or Canada; or
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1 (2) in the case where the making of plates by a lithographic

2 or photoengraving rn'ocess is a final or intermediate step preceding

3 the printing of the copies, the making of the plates has been per-

4 formesed in the United States or Canada; andl

5 (3) in any case. the printing or other final process of 2producing

6 vmultiple copies and any binding of the copies have been performed

7 in the United States or Canada.

8 (d) Inportatio7n or public distribution, of copies in) violationm of

9 this sectio-n does not invalidate protection for a work ulder this title.

10 IlHoweeer;, in any civil action or criminal proceeding for infringement

11 of the exclusive rights to reproduce and distribute copies of the work,

12 the infr-inge. has a comlplete defense -with. respect to all of the non-

13 dramatic literary material comprised in the work and any other parts

14 of the work in lwhich the exclusive rights to reproduce and distribute

15 copies are owneed by the same person. who owns such exclusive rights

16 . in the nondramatic literairy vmaterial, if he p1oves:

17 (1) that copies of the work hare been imported into or p7ublicly

18 distributed in the United States in :violation1 of this section by or

19 with, the authority of the owlner of such exclusive rights; and

20 (2) that the infringing copies were ma:nufactured in the United

21 States or (Canada in. accorldance 7with the prlovisions of subsection1

22 (c) ; and

23 (3) that the infringemlent was commnenced before the effectire

24 date of registration. for an authorized edition of the work, the

25 copies of which have been manufactured in the United States or

26 Canada in accordanmce with the pro?'iSions. of subsection (c).

27 (e) In any action for infringement of the exclusive rights to repro-

28 duce and distribute copies of a work containing material required by

29 this section to be nmanufactwr'ed in the United States or Canada, the

30 copyright ow1ner shall set forth in the complaint the names of the per-

31 sons or organizations who perfomned the processes specified by subsee-

32 tion (c) with respect to that material, and the places where those

33 processes were performned.

34 § 602. Infringing importation of copies or phonorecords

35 (a.) Importation into the United States, 2without the authority of

36 the owlcer of copyright under this title, of copies or phonor.ecords of

37 a work that hare been acquired abroad is an in.fringcnzent of the

38 ex.cllsire riglht to distribute copies or phonorecords under section 106,

39 actionable ulder section 501. This subsection does not apply to:

40 (1) impor'tation of copies or phonorecords unlder the autthority

41 or for the use of the gocermlent of the United States or of any
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1 State or political subdivision of a State but not including copies

2 or pho'norecords for uwe in schools, or copies of any audiovisual

3 lwork imported for purposes other than archival use;

4 (2) importation, for the private use of the importer and not

5 for distribution, by any person with respect to no more than one

6 copy or phonorecord of any one work at any one time, or by any

7 person arriving from abroad with respect to copies or pholno-

8 records forming part of his personal baggage; or

9 (3) importation by or for an organization operated for schol-

10 arly. educatio7nal, or religious purposes and not for private gain.

11 with ?respect to no more than one copy of an audiovsual work

12 solely for its archival purposes. and no more than five copies or

13 Zphonlorecords of any other work for its library lending or archival

14 purposes.

15 (b) In a case where the making of the copies or phonorecords woudd

16 have constituted an infringe7zen't of copyright if this title had bee'n

17 applicable, their importation is prohibited. In a case where the copies

18 or phonorecords were lawfully made, the Bureau of Customs has no

19 authority to prevent their importation unless the provisions of section

20 601 are applicable. In either case, the Secretary of the Treasury is

21 authorized to prescribe, by regulation, a procedure under which any

22 person claiming an interest in the copyright in a particular 'work may,

23 upon payment of a specified fee, be entitled to notification by the

24 Burea2u of the importation of articles that appear to be copies or

25 phonorecords of the work.

26 § 603. Importation prohibitions: Enforcement and disposition of

27 excluded articles

28 (a) The Secretary of the Treasury and the Postmaster General shall

29 separately or jointly make regulations for the enforcement of the pro-

30 visions of this title prohibiting importation.

31 (b) These regulations may require, as a condition for the exclusion

32 of articles lunder section 602 :

33 (1) that the person seeking exclusion obtaicn a court order en-

34 joining importation of the articles; or

35 (2) that he furMish lproof, of a specified nature and in accord-

36 ance 'with prescribed procedures, that the copyright in which he

37 claims an interest is ralid and that the importation would violate

38 the prohibition in. section 6092; he vmay also be required to post a

39 surety bond for any injury that may re.tiut if the detention or

40 exclusion of the articles pro res to be unjustified.

41 (c) Articles imported in violation of the importati)on prohibitions
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1 of this title tare subject to seizure and forfeiture in the same manter as

2 property importedl in violationl of the customs ?revenue lalws. For-

S fe ited articles shall be destroyed as directed by the Secretary of the

4 T're(t.stry or the cortl, as the case may be; howevzer. the articles may be

5 retutrned to the coultry of export iwheerer it is sl8o7,nw to the satisfac-

6 tion of the Secretawry of the T'reasury that the ilporter had no reason-

7 able grolurds for believring that his acts coanstituted a violation of law.

Chapter 7.-COPYRIGHT OFFICE

Sec.
701. Tlc ('opyright Office: Gnce'rtl responsibilities atnd organization.
702. Copyright Office regulations.
70.1. ff(cctiv(a tdute of actions in Copyright Office.

70!.. Rcetcntiol andl disposition of articles deposited inl. Copyrighyt Office.
70J. Copyright Office records: Preparation, mainitenance, public inspectiol, and

scorch ing.
706. Copics of Copyright Office records.
707. C(opyriqght Office forms ald publications.
708. Copy righ t Office fe(es.
709. Delay in delivery caused by disruption of postal or other services.

9 § 701. The Copyright Office: General responsibilities and orga-

10 nization

11 (a) All administratire fucttions and dutties tunder this title, ex-

12 cept as otherwise specified, are the responsibility of the Register of

13 Copyrights as director of the Copyright Office in the Library of Con-

14 gress. The Register of Copyrights, together with the subordinate of-

15 ficers and employees of the Copyright Office, shall be appointed by

16 the Librarian of Congress, and shall act under his general direction

17 and supervision.

18 (b) The Register of Copyrights shall adopt a seal to be used on

19 and after January 1, 1975, to authenticate all certified documents issued

20 by the Copyright Office.

21 (c) The Register of Copyrights shall make an annual report to

22 the Librarian of Congress of the woork and accomplishments of the

23 Copyright Office during the previous fiscal year. The annual report

24 of the Register of Copyrights shall be published separately and as

25 a part of the annual report of the Librarian of Congress.

26 § 702. Copyright Office regulations

27 The Register of Copyrights is authorized to establish regulations

28 not inconsistent with law for.the administration of the fulnctions and

29 duties made his responsibility under this title. All regulations estab-

30 lished by the Register under this title are subject to the approval of the

31 Librarian of Congress.
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1 § 703. Effective date of actions in Copyright Office

2 In any case in, which time limits are prescribed under this title

3 for the performance of an action in the Copyright Offleice, and in

4 which the last day of the prescribed period falls on a Saturday, Sun-

5 (lay, holiday or other non-business day within the District of Co-

6 lumbia or the Federal Government, the action may be taken on the

7 next succeeding business day, and is effective as of the date when the

8 period expired.

9 § 704. Retention and disposition of articles deposited in Copy-

10 right Office

11 (a) Upon their deposit in the Copyright Office under sections 407
12 and 408, all copies, phonorecords. and identifying material, including

13 those deposited in connection with claims that hav'e been refused

14 registration, are the property of the United States Government.

15 (b) In the case of published works, all copies, phonorecords, and

16 identifying material deposited are available to the Library of Con-

17 gress for its collections, or for exchange or transfer to any other

18 library. In the case of unpublished works, the Library is entitled .to

19 select any deposits for its collections.

20 (c) Deposits not selected by the Library under subsection (b), or

21 identifying portions or reproductions of them, shall be retained under
22 the control of the Copyright Office, including retention in Govern-

23 ment storage facilities, for the longest period considered practicable

24 and desirable by the Register of Copyrights and the Librarian of

25 Co0ngress. After that period it is within the joint discretion of the

26 Register and the Librarian. to order their destruction or other disposi-

27 tion; but. in the case of u/npublished works, no deposit shall be de-

28 stroyed or othemoise disposed of during its term of copyright.

29 (d) The depositor of copies, phonorecords, or identifying material

30 under section 408. or the copyright owner of record, may request

31 retention., under the control of the Copyright Office, of one or more

32 of such articles for the f ull term, of copyright in the work. The Register

33 of Copyrights shall prescribe, by regulation, the! conditions under

34 which such requests are to be made and granted, and shall fix the

35 fee to be charged under section. 708(a) (12) if the request is granted.

36 § 705. Copyright Office records: Preparation, maintenance, pub-

37 lic inspection, and searching

38 (a) The Register of Copyrights shall proride and keep in the Copy-

39 right Offlce records of all deposits. registrations. recordations, and
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1 other actions taken under this title, and shall prepare indexees of all

2 such records.

3 (b) Such records and indexes, as 'cell as the articles deposited in

4 connection with corn pleted copyright registrations and retained under

5 the control of the Copyright Office, shall be ope~n to public inspection.

6 (c) Upont 7request and payment of the fee specified by section. 708.

7 the Copyright Office shall make a 8earch of its public records. indexes,

8 and deposits, and shall fur)nish, a report of the infonlnation they dis-

9 close 'with respect to any particl7ar deposits: registrations, or recorded

10 documevnts.

11 § 706. Copies of Copyright Office records

12 (a) Copies may be made of any public records or indexes of the

13 Copyright Office; additional certificates of copyright registration and

14 copies of any public records or indexes may be furnished upon request

15 and payment of the fees specified by section 708.

16 (b) Copies or reproductions of deposited articles retained under

17 the control of the Copyright Office shall be authorized or furnished

18 only under the con1ditios specified by the Copyright Office regulations.

19 § 707. Copyright Office forms and publications

20 (a) CATALOG OF COPYRIGHT ENTRIES.-The Register of Copyrights

21 shall compile and publish at periodic intervals catalogs of all copy-

22 right registrations. These catalogs shall be divided into parts in

23 accordance with the various classes of works, and the Register has

24 discretion to determine on the basis of practicability and usefulness,

25 the form and frequency of publication of each particular part.

26 (b) OTHER PUBLICATIONS.-The Register shallfurnish,.free of charge

27 upon request, application 'forms for copyright registration and

28 general informational material in connection with the functions of the

29 Copyright Office. He also has authority to publish compilations of

30 information, bibliographies, an-l other vmaterial he considers to be

31 of value to the public.

32 (c) DISTRIBUTION OF PUBLICATIONS.-AU publications of the Copy-

33 right Offee shall be furnished to depository libraries as spcified under

34 section 1905 of title 44, United States Code, and, aside from those fur-

35 nished free of charge, shall be offered for sale to the public at prices

36 based on the cost of reproduction and distribution.

37 § 708. Copyright Office fees

38 (a) The following fees shall be paid to the Register of Copyrights:

39 (1) for the registration of a copyright claim or a supplementary
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1 registration under section 408, including the issuance of a certifi-

2 cate of registration, $6;

3 (2) for the registration of a claim to reneiwal of a subsisting

4 copyright in its first term under section 304(a), including the

5 issuance of. a certificate of registration, $4;

6 (3) for the issuance of a receipt for a deposit under section

7 407, $2;

8 (4) for the recordation:, as pro vided by section 205. of a transfer

9 of copyright ownership or other document of six pages or less.

10 covering no more than one title, $5; for each page over six and

11 for each title over one. 50 cenlts additional;

12 (5) for the filing. under section 115(b), of a notice of inte~ntion

13 to make phoioo)records, $3;

14 (6) for the recordation, under section 302(c), of a statement

15 recealinig the identity of an author of an alonlymous or pseu-

16 dony/mous work, or foir the recordationl, under section 302(d), of a

17 statemclrt relating to the death of an authol, $5 for a document of

18 six pages or less. cocering no more than one title; for each page

19 over six arnd for each title oler one, 50 cents additional;

20 (7) for the issuanlce. uder section 601, of an import state-

21 men t, $3;

22 (8) for the issuance, ,alder' section 706, of an additional certifi-

23 cate of registratiow. $2:

24 (9) for the issuance of any other certification, $3; the Register

25 . of Copyrights has discretion, on the basis of their cost, to fix the

26 fees for preparcing copies of Copyright Office records, whether

27 they arie to be certified or not;

28 (10) for the making and reporting of a search as provided by

29 section. 705, and for any related services, $5 for each hour or frac-

30 tionr of an hour consumed;

31 (11) for sany other special services reqluirincg a substantial

32 amrounrt of time or expense. such fees as the Register of Copyrights

33 may fix on* the basis of the cost of providing the service.

34 (b) 'The fees prescribed by or under this section are applicable to

35 the United States Governi7ment and any of its agencies, employees, or

36 officers, but the Register of Copyrights has discretion to waive the

37 requirement of this subsection. in occasional or isolated cases involving

38 relatively small amounts.
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1 § 709. Delay in delivery caused by disruption of postal or other

2 services

3 In any case in which the Register of Copyrights determines, on the

4 basis of such evidence as he may by regulation require. that a deposit.

5 application, fee, or any other material to be delivered to the Copyriglht

6 Office by a particular date, would have been received in the Copyright

7 Office in due time except for a general disruption o0r suspension of

8 postal or other transportation or conmmunications services, the actual

9 receipt of such material in the Copyright Ofclee within one month after

10 the date on which the Register determines that the disruption or s'us-

11 pensionr of such services has termwinated, shall be considered timely.

12 Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
803. Membership of the Tribunal.
804t. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.

O06. Reports to the Congress.
807. Effective date of royalty adjustment.
8,08. Effective date of royalty distribution.
80 9. Judicial review.

13 § 801. Copyright Royalty Tribunal: Establishment and purpose

14 (a) There is hereby created in the Library of Congress a Copyright

15 Royalty Tribunal.

16 (b) Subject to the provisions of this chapter, the purpose of the

17 Tribunal shall be: (1) to make determinations concerning the adjust-

18 ment of the copyright royalty rates specified by sections 111, 114, 115,

19 and 116 so as to assure that such rates are reasonable and in the event

20 that the Tribunal shall determine that the statutory royalty rate, or

21 a rate previously established by the Tribunal, or the revenue basis in

22 respect to section 111, does not provide a reasonable royalty fee for

23 the basic service of providing secondary transmissions of the primary

24 broadcast transmitter or is otherwise unreasonable, the Tribunal may

25 change the royalty rate or the revenue bases on which the royalty fee

26 shall be assessed or both so as to assure a reasonable royalty fee; and

27 (2) to determine in certain circumstances the distribution of the royal-

28 ty fees deposited with the Register of Copyrights under sections 111,

29 114, and 116.

30 § 802. Petitions for the adjustment of royalty rates

31 (a) On July 1, 1975, the Register of Copyrights shall cause to be

32 published in the Federal Register notice of the commencement of pro-

33 ceedings for the review of the royalty rates specified by sections 111,

34 114, 115 and 116.
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1 (b) Duriing the calendar year 1.982, and in each subsequent fifth

2 calendar year, any owner or user of a copyrighted work whose royalty

3 rates are specified by this title, or by a rate established by the Tri-

4 bunal, may file a petition with the Register of Copyrights declaring

5 that the petitioner requests an adjustment of the rate. The Register

6 shall make a determination as to whether the applicant has a signifi-

7 cant interest in the royalty rate in which an adjustment is requested.

8 If the Register determines that the petitioner has a significant interest,

9 he shall cause notice of his decision to be published in the Federal

10 Register.

11 § 803. Membership of the Tribunal

12 (a) In accordance with Section 802, or upon certifyinig the existence

13 of a controversy concerning the distribution of royalty fees deposited

14 p7ursuant to sections 111, 114 and 116, the Register shall request the

15 American Arbitration Association or any similar successor organiza-

16 tioln to furniish, a list of three members of said Association. The Reg-

17 ister shall communicate the names together with such information as

18 may be appropriate to all parties of interest. Any such party within

19 twenty days from the date said communication. is sent may submit to

20 the Register written objections to any or all of the proposed names.

21 If no such objections are received, or if the Register determines that

22 said objections are not well founded, he shall certify the appointment

23 of the three designated individuals to constitute a panel of the Tri-

24 bunal for the consideration, of the specified rate or royalty distribu-

25 tion. Such panel shall function as the Tribunal established in section.

26 801. If the Register determines that the objections to the designation

27 of one or more of the proposed individuals are well founded, the Reg-

28 ister shall request the American Arbitration Association or any sim-

29 ilar successor organization to propose the necessary number of sub-

30 stitute individuals. Upon receiving such additional names the Register

31 shall constitute the panel. The Register shall designate one member of

32 the panel as Chairman.

33 (b) If any member of a panel becomes unable to perform his duties,

34 the Register, after consultation with the parties, may provide for the

35 selection of a successor in the manner prescribed in subsection (a).

36 § 804. Procedures of the Tribunal

37 (a) The Tribunal shall fix a time and place for its proceedings and

38 shall cause notice to be giren, to the parties.

39 (b) Any organization or person entitled to participate in the pro-

40 ceedings may appear directly or be represented by counsel.



1 (c) Except as otherwise provided by laiw, the Tribunal shall deter-

2 mine its own procedure. For the purpose of carrying out the provisions

S of this chapter, the Tribunal may hold hearings, administer oaths,

4 and require, by subpoena or otherwise, the attendance and testimony

5 of witniesses and the production of documents.

6 (d) Every final decision of the Tribunal shall be in writing and

7 shallstate the reasons theerefor.

8 (e) The Tribunal shall render a final decision in each proceeding

9 withbi one year from the certification of the panel. Upon a showing

10 of good cause, the Senate Committee on the Judiciary and the House of

11 Representatives Committee on the Judiciary may waive this require-

12 ment in a particular proceeding.

13 § 805. Compensation of members of the Tribunal; expenses of the

14 Tribunal

15 (a) In proceedings for the distribution of royalty fees, the compen-

16 sation of members of the Tribunal and other expenses of the Tribuhnal

17 shall be deducted prior to the distribution of the flunds.

18 (b) In proceedings for the adjustment of royalty rates, there is

19 hereby authorized to be appropri ated such sunms as may be necessary.

20 (c) The Library of Congress is authorized to furnish facilities and

21 incidental service to the Tribunal.

22 (d) The Trib7unal is authorized to procure temporary and inter-

23 rmittent services to the same extent as is authorized by section 3109 of

24 title 5, United States Code.

25 §806. Reports to the Congress

26 The Tribunal immediately upon making a final determination in

27 any proceeding for adjustment of a statutory royalty shall transmit

28 its decision, together with the reasons therefor, to the Secretary of the

29 Senate and the Clerk of the House of Representatives for reference

30 to the Judiciary Committees of the Senate and the lHouse of

31 Representatives.

32 §807. Effective date of royalty adjustment

33 (a) Prior to the expiration of the first period of ninety calendar

34 days of contibnuous session of the Congress, following the transmittal

35 of the report specified in section 806, either House of the Congress may

36 adopt a resolution stating in substance that the House does not favor

37 the recommenlded royalty adjustment, and such adjustment, therefore,

38 shallwnot become effective.

39 (b) For the purposes of subsection (a) of this section

40 (1) Continuity of session shall be considered as broken only by

41 an adjournment of the Congress sine die, and
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1 (2) In, the compultation of the ninety-day period there shall be

2 e.lxcladed the days on which either House is not in session because

3 of an adjournment of more than three days to a day certain.

4 (c) In the absence of the passage of such a resolution by either

5 lHotse during said ninety-day period, the final determination by the

6 Trlibunal of a petition for adjustment shall take effect on the first day

7 follo wing ninety calendar days after the expiration of the period speci-

8 fled by subsection (a).

9 (d) The Register of Copyrights shall give notice of such effective

10 date by publication in the Federal Register not less than sixty days

11 before said date.

12 § 808. Effective date of royalty distribution

13 A final determination of the Tribunal concerning the distribution

14 of royalty fees deposited with the Register of Copyrights pursuant to

15 sections 111, 114, and 116 shall become effective thirty days following

16 such determination unless prior to that time an application has been

17 filed pursuant to section 809 to vacate, modify or correct the determina-

18 tion, and notice of such application has been served upon the Register

19 of Copyrights. The Register upon the expiration of thirty days shall

20 distribute such royalty fees not subject to any application filed p'ur-

21 ,suant to section 809.

22 § 809. Judicial review

23 I,, any of the following cases the United States District Court for

24 the District of Colulmbia may make an order vacating, modifying or

25 correcting a final determination of the Tribunal concerning the distri-

26 bution of royalty fees-

27 (a) Where the determination was procured by corruption, fraud,

28 or undue means.

29 (b) Where there was evident partiality or corruption in any mem-

30 ber of the panel.

31 (c) Where any nmember of the panel was guilty of any misconduct

32 by tchich the rights of any party have been prejudiced.

33 TRA NSITIONAL AND SUPPLEMENTARY PROVISIONS

34 Sx'c. 102. This title becomes effective on January 1, 1975, except as

35 otherwcise pi;cided by sectiotn 304(b) of title 17 as

36 amended by this title.

37 ,kvc. 103. This title does ',ot provide copyright protection for any

38 work that goes into the public domainl before January 1, 1975. The

39 exclusive rights, as provided by section 106 of title 17 as atended

40 by this title, to reproduce a work in phonorecords and to distribute
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1 phonorecords of the work, do not extend to any nondramnzatic musical

2 work copyrighted before July 1, 1909.

3 Sec. 104. All proclamations issued by the President under sections

4 1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

5 previous copyright statutes of the United States shall continue in

6 force until terminated, suspended. or revised by the President.

7 Sec. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

8 plenment IV, is amended to read as follows:

9 "§ 505. Sale of duplicate plates
10 "The Public Printer shall sell, under regulatioms of the Joint Com-

11 7mittee on, Printing to persons who may apply, additional or duplicate

12 stereotype or electrotype plates from ,which a Government publication

13 is printed, at a price not to exceed the cost of composition, the metal,

14 and nraking to the Government, plus 10 per centun., and the full

15 amount of the price shall be paid when the order is filed."

16 (2) The item relating to section 505 in the sectional analysis at the

17 beginning of chapter 5 of title 44, United States Code, is amnended to

18 r ead as fo7lows:

19 "505. Sale of duplicate plates."

20 (b) Section 2113 of title 44, United States Code, is amnended to read

21 as follows:

22 "§ 2113. Limitation on liability

23 "When letters and other intellectual productions (exclusive of

24 patented material, published works under copyright protection: and

25 unpublished works for which copyright registration has been made)

26 come into the custody or possession of the Administrator of General

27 Services, the United States or its agents are not liable for infringe-

28 m2ent of copyright or analogouts rights arising out of use of the Mnate-

29 rials for display, inspection, research, reproduction, or other purposes."

30 (c) In section 1498(b) of title 28 of the United States Code, the

31 phrase "section 101 (b) of title 17" is amended to read "section 504(c)

32 of title 17".

33 (d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

34 amelded, is amended by striking out "(other than by reason of sec-

35 tion 2 or 6 thereof) ".

36 (e) Section 3202(a) of title 39 of the United States Code is

37 amended by striking out clause (5). Section 3206(c) of title 39 of the

38 United States Code is amended by striking out clause (c). Section

39 3206(d) is re7numbered (c).

40 (f) In section 6 of the Standard Reference Data Act (section
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1 290(e) of title 15 of the United States Code, Supplement IV), sub-
2 section (a) is: amended to, dlete the reference to "section 8" and to
3 substitute therefor the phrase "section 105".

4 Srpc. 106. in, any case where, before January 1. 1975, a person has

5 lzwfdlly made parts of instruments serving to reproduce mechani-

6 cally a copyrighted work under the compulsory license provisions of

7 section 1(e) of title 17 as it existed on December 31, 1974, he may

8 continue to make and distribute such parts embodying the same me-

9 chanical reproduction without obtaining a new compulsory license

10 under the terms of section 115 of title 17 as amended by this title.

11 Hzowever. such parts made on or after January 1, 1975, constitute

12 phonorecords and are otheriwise subject to the provisions of said

13 section 115.

14 SAc. 107. In the case of any work in which an ad interim copyright

15 is subsisting or is capable of being secured on December 31, 1974,

16 under section 22 of title 17 as it existed on that date, copyright pro-

17 tection is hereby extended to endure for the term or terms provided

18 by section 304 of title 17 as amended by this title.

19 SEc. 108. The notice provisions of sections 401 through 403 of title

20 17 as amended by this title apply to all copies or phonorecords publicly

21 distributed on or after January 1, 1975. However, in the case of a work

22 published before January 1, 1975, compliance with the notice provi-

23 sions of title 17 either as it existed on December 31,1974, or as amended

24 by this title, is adequate with respect to copies publicly distributed

25 after Decenmber 31, 197.

26 S5c. 109. The registration of claims to copyright for which the

27 required deposit, application. and fee were received in the Copyright

28 Office before January 1, 1975, and the recordation of assignments of

29 copyright or other instruiments received in the Copyright Office before

30 January 1, 1975. shall be made in accordance with title 17 as it existed

31 on December 31,1974 .

32 SC'. 110. The demand and penalty provisions of section 14 of title

33 17 as it existed on December 31,1974/, apply to any work in which copy-

34 ,right has been secured by publication with notice of copyright on or

35 before that date, but any deposit and registration made after that date

36 in response to a demand under that section shall be made in accordance

37 iwith the provisions of title 17 as amended by this title.

38 Sz'. ill. . Section 2318 of title 18 of the United States Code is

39 amended to read as follows:
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1 "§ 2318. Transportation, sale or receipt of phonograph records

2 bearing forged or counterfeit labels

3 "WVhoever knowingly and with fraudulent intent transports, causes

4 to be transported, receives, sells, or offers for sale in interstate or

5 foreign commerce any phonograph record, disk, wire, tape, film, or

6 other article on which sounds are recorded, to which or upon which is

7 stamped, pasted, or affixed any forged or counterfeited label, knowing

8 the label to have been falsely made, forged, or' counterfeited shall be

9 fined not more than $25,000 or imprisoned for not more than three

10 years, or both, for the first such offense and shall be fined not more than

11 $50,000 or imprisoned not more than seven years or both, for any sub-

12 sequent offense."

13 SFc. 112. All causes of action that arose under title 17 before Jan-

14 uary 1, 1975, shall be governed by title 17 as it existed when the cause

15 of action arose.

16 SEc. 113. If any provision of title 17, as amended by this title, is

17 declared unconstitutional, the validity of the remainder of the title

18 is not affected.

19 TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

20 LOGICAL USES OF COPYRIGHTED WORKS

ESTABLISHMENT AND PURPOSE OF COMMISSION

21 S'c. 201. (a) There is hereby created in the Library of Congress a

22 National Commission on New Technological Uses of Copyrighted

23 Works (hereafter called the Commission).

24 (b) The purpose of the Commission is to study and compile data on:

25 (1) the reproduction and use of copyrighted works of author-

26 ship--

27 (A) in conjunction with automatic systems capable of stor-

28 ing, processing, retrieving, and transferring information, and

29 (B) by various forms of machine reproduction, not includ-

30 ing reproduction by or at the request of instructors for use

31 in face-to-face teaching activities; and

32 (2) the creation of new works by the application or intervention

33 of such automatic systems or machine reproduction.'

34 (c) The Commission shall make recommendations as to such

35 changes in copyright law or procedures that may be necessary to

36 assure for such purposes access to copyrighted works, and to provide

37 recognition of the rights of copyright owners.
MEMBERSHIP OF THE COMMISSION

38 Sec. 202. (a) The Commission shall be composed of thirteen voting

39 members, appointed as follows:
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1 (1) Four nmem)bers, to be appointed by the President, selected

2 fromn authors and other copyright owners;

8 .(2) Fourl members, to be appointed by the President, selected

4 from users of copyr)ight works;

5 (3) F&ou nongove7rnmental members to be appointed by the

6 President, selected from the public generally;

7 (4) The Librarian of Congress.

8 (b) The President shall appoint a Chairman, and a Vice Chairman

9 who shall act as Chairman in the absence or disability of the Chairman

10 or in the event of a vacancy in that office, from among the four mem-

11 bers selected from the public generally, as provided by clause (3) of

12 subsection. (a). The Register of Copyrights shall serve ex officio as

13 a nonvoting member of the Conmmission.

14 (c) Seven voting members. of the Commissiont shall constitute .a

15 quorum.

16 (d) Any vacancy in the Commnission shall not affect its powers and

17 shall be filled in the same mantner as the original appointment

18 wa8 made.
19 ICOMPENSATION OF MEMBERS OF COMMISSIONS

20 SEc. 203. (a) Members of the Commission, other than officers or

21 employees of the Federal Gocernment, shall receive compensation at

22 the rate of $100 per day while engaged in the actual performance

23 of Commission duties, plus reimbursement for travel, stbsistence, and

24 other necessary expenses in connection with such duties.

25 (b) Any members of the Commnissiono who are officers or employ-

26 ees of the Federal Governnmwenlt shall serve on the Commission with-

27 out coInpensation, but such members shall be reimbursed for travel,
27
28 subsistence, and other necessary expenses in connection with the per-

29 formance of their duties.
STAFF

30 S.:c. 204. (a) To assist in its studies, the Commissionl may appoint

31 a staff which shall be an administrative part of the Library of Con-

32 gress. The staff shall be headed by an Executive Director, who shall

33 be respoansible to the Commission for the administration of the duties

entrusted to the staff.

35 (b) lThe Commnissiol. may procure temporary and inte'rmittent serev-

36 ices to the same extent as is authorized by section 3109 of title 5, United

37 States Code, but at rates not to exceed $100 per day.
38 EXPENSES OF THE COMMISSION

39 Ssc. 205. There are hereby authorized to be appropriated such sums

40 as may be necessary to carry out the provisions of this title.



70

I REPORTS

2 Sec'. 206. (a) IVithinb one year after the first meeting of the Con-

3 mission it shall subnmit to the 1President and the Congress d preliminary

4 report on its activities.

5 (b) Within three years after the enactment of this Act the Corn-

6 mission shall submit to the President and the Congress a final report

7 on its study and investigation which shall include its recommenda-

8 tions and such proposals for legislation and administrative action as

9 may be necessary to carry out its recommendations.

10 (c) In addition to the preliminary report and final report required

11 by this section, the Commission may publish such interim reports as

12 it may determine, including but not limited to consultant's reports,

13 transcripts of testimony, seminar reports, and other Commission

14 findings.

15 POWE'RS OF THE COMMISSION

16 SEC'. 207. (a) The Commission or, with the authorization of the

17 Commission, any three or more of its members, may, for the purpose of

18 carrying out the provisions of this title, hold hearings, administer

19 oaths, and require, by subpoena or otherwise, the attendance and testi-

20 mony of witnesses and the production of documentary material.

21 (b) With the consent of the Commission, any of its members may

22 hold any meetings, seminars, or conferences considered appropriate

23 to provide a forum for discussion of the problems with which it is

24 dealing.

25 TERMINATION

26 SEC. 208. On the sixtieth day after the date of the submission of its

27 final report, the Commission shall terminate and all offices and

28 employment under it shall expire.

29 TITLE III-PROTECTION OF ORNAMENTAL DESIGNS
30 OF USEFUL ARTICLES

31 DEBSINS PROTECTED

32 SEc. 301. (a) The author or other proprietor of an original orna-

33 mental design of a useful article may secure the protection provided

34 by this title upon complying with and subject to the provisions hereof.

35 ( b) For thie purposes of this title-

36 (1) A "useful article" is an article which in normal use has an in-

37 trinsic utilitarian function that is not merely to portray the appearance

38, of the article or to convey information. An article which normally is

39 a part of a useful article shall be deemed to be a useful article.

40 (2) The "design of a st3ef l article", hereinafter referred to as a

41 "design", consists of those aspects or elements of the article, including



1 its two-dimnensional or three-dimensional features of shape and sur-

2 face, which make up the appearance of the article.

3 (3) A deslign is "ornamental" if it is intended to make the article

4 attractive or distinct in appearance.

5 (4) A design is "original" if it is the independent creation of an

6 author who didl not copy it frot awnother source.

7 DESIGNS NOT SUBJECT TO PROTECTION

8 Ss'c. 302. Protectioln under this title shall vot be available for a

9 desigln that is-

10 (a) not original;

11 (b) staple or con)mmoplatrce, such as a standard geometric figure,

12 familiar symbol, emblem. or motif, or other shape, pattern, or

13 configuration which has become common, prevalent, or ordinary;

14 (c) different from a design excluded by subparagraph (b)

15 above only in insignificant details or in elements which are vari-

16 ants commor ly usedl in the rele .anrt trades; or

17 (d) qlictated solely by a utilitarian function of the article that

18 embodies it;

19 (e) composed of three-dimne.nsional features of shape and sur-

20 face 'with respect to men's, women's, and children's apparel, in-

21 cluding undlergarment8 and outer wear.

22- REVISIONS, ADAPTATIONS, AND REARRANGEMENTS

23 Sic. 303. Protection for a design under this title shall be available

24 notwithstanding the enmployment in the 'design of subject matter ex-

25 cluded f rom protection under section 302, if the design is a substantial

26 revision, adaptation, or rearrangement of said subject matter: Pro-

27 ,rided, That such protection shall be available to a design employing

28 subject matter protected under title I of this Act, or title 35 of the

29 United States Code or this title, only if such protected subject matter

30 is employed iwith the consent of the proprietor thereof. Such pro-

31 tection shall be independent of any subsisting protection in subject

32 i.natter employed in the design, and shall not be construed as securing

33 any right to subject matter excluded from protection or as extending

34 any subsisting protection.

35 COJIIMENCEMENT OF PROTECTION

36 ASs'c. 304. (a) The protection provided for a design under this title
37 shall commence upovn the date when the design is first made public.

38 (b) A ldesign is made public when, by the proprietor of the design
39 w0 aith his consent, anl existing useful article embodying the design

40 is anywhere publicly exhibited. publicly distributed, or offered for

41 sale or sold to the public.
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1 TERM OF PROTECTION

2 SEC. 305. (a) Subject to the provisions of this title, the protection

3 herein provided for a design shall continue for a term of five years

4 from the date of the commencement of protection as provided in sec-

5 tion 304(a), but if a proper application for renewal is received by the

6 Administrator during the year prior to the expiration of the five-year

7 term, the protection herein provided shall be extended for an addi-

8 tional period of five years from the date of expiration of the first five

9 years.

10 (b) If the design notice actually applied shovws a date earlier than

11 the date of the commencement of protection as provided in section

12 304(a), protection shall terminate as'though the term had commenced

13 at the earlier date.

14 (c) Where the distinguishing elements of a design are in substan-

15 tially the same form in a numnber of different useful articles, the

16 design shall be protected as to all such articles when protected as

17 to one of them, but not more than one registration shall 'be required.

18 Upon expiration or termination of protection in a particular design

19 as provided in this title all rights under this title in said design shall

20 terminate, regardless of the number of different articles in wlhich the

21 design may have been utilized during the term of its protection.

22 THE DESIGN NOTICE

23 SEC. 306. (a) Whenever any design for which protection is sought

24 under this title is made public as provided in section 304(b), the

25 proprietor shall, subject to the provisions of section 307, mark it or

26 have it marked legibly with a design notice consisting of the following

27 three elements:

28 (1) the words "Protected Design", the abbreviation "Pr'ot'd

29 . Des." or the letter "D" within a circle thus ®;

30 (2) the year of the date on which the design was first made

31 public; and

32 (3) the name of the proprietor, an abbreviation by .which the

· 33 name can be recognized, or a generally accepted alternative desig-

34 nation of the proprietor; any distinctive identification of the

35 proprietor may be used if it has been approved and )ecordedi by

36 the Administrator before the design marked with such identifica-

637 tion is made public.

38 After registration the registration number may be used instead of

39 the elements specified in (2) and (3) hereof.

40 (b) The notice shall be so located and applied as to give reasonable
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1 notice of design protection while the useful article embodying the

2 design is passing through its normal channels of commerce. This re-

3 quirement may be fulfilled, in the case of sheetlike or strip materials

4 bearing repetitive or continuous designs, by application of the notice

5 to each repetition. or to the ntmarginl, selirage, or reverse side of the ma-

6 terial at reasonably frequent iantervals, or to tags or labels affixed to

7 the material at such interrals.

8 (c) When the proprietor of a design has complied with the provi-

9 sions of this section, protection under this title shall not be affected by

10 the remocal, destruction, or obliteration by others of the design notice

11 on an article.
12 EFFEC'' OF OMISSION OF NOTIOE

13 Sk:c. 307. TIhe omission of the notice prescribed in section 306 shall

14 not cause loss of the protection or prevent recovery for infringement

15 against any person who, after written notice of the design protection,

16 begins an undertaking leading to infringement: Provided, That such

17 omission shall prevent any recovery under section 322 against a person

18 rwho began an undertaking leading to infringement before receiving

19 written notice of the design protection, and no injunction shall be

20 had unless the proprietor of the design shall reimburse said person

21 for any reasonable expenditure or contractual obligation in connec-

22 tion iwith such undertaking incurred before written notice of design

23 protection as the court in its discretion shall direct. The burden

24 of proving iwritten notice shall be on the proprietor.

25 INFRINtEMENT

26- ,Sat-. 308. (a) It shall be infPringeiment of a design protected under

27 this title for any person, without the consent of the proprietor of

28 the design, .within the United States or its territories or possessions

29 and dluring the term of such protection, to-

30 (1) make, hare made, or import, for' sale or for use in trade,

31 any infringing article as defined in subsection (d) hereof; or

32 (2) sell or distribute for sale or for use in trade any such

33 infringing article: Provided. howeer, That a seller or distributor

34 of any such article rwho did not make or import the same shall be

35 deemed to be an infringer only if-

36 (i) he induced or acted in. collusion, with a manufacturer to

37 make, or an importer to import such article (merely purch as-

38 ing or giqving an order to purchase in the ordinary course of

39 business shall not of itself constitute such. inducement or

40 collusion); or
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1 (ii) he refuses or fails upon the request of the proprietor

2 of the design to make a prompt and full disclosure of his

3 source of such article, and he orders or reorders such article

4 after having received notice by registered or certified mail

5 of the protection subsisting in the design.

6 (b) It shall be not infringement to make, have made, import, sell,

7 or distribute, any article embodying a design created without knowl-

8 edge of, and copying from, a protected design.

9 (c) A person who incorporates into his own product of manufacture

10 an infringing article acquired from others in the ordinary course of

11 business, or who, 'without knowledge of the protected design, makes or

12 processes an infringing article for the account of another person in the

13 ordinary course of business, shall not be deemed an infringer except

14 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

15 this section. Accepting an order or reorder from the source of the in-

16 fringing article shall be deemed ordering or reordering within the

17 meaning of clause (ii) of paragraph (a) (2) of this section.

18 (d) An "infringing article" as used herein is any article, the design

19 of wqhich has been copied from the protected design, without the con-

20 sent of the proprietor: Provided however, That an. illustration or

21 picture of a protected design in an advertisement, book, periodical,

22 newspaper, photograph, broadcast, motion picture, or similar medium,

23 shall not be deemed to be an infringing article. An article is not an

24 infringing article if it embodies, in common with the protected design,

25 only elements described in subsections (a) through (d) of section 302.

26 (e) The party alleging rights in a design in any action or proceed-

27 ing shall have the burden of affirmatively establishing its originality

28 'whenever the opposing party introduces an earlier work wohich is

29 identical to such design, or so similar as to make a prima facie show-

30 ing that such design was copied from such work.

31 . APPLICATION FOR REGISTRATION

32 - SaC. 309. (a) Protection under this title shall be lost if application

33 for registration of the design is not made within six months after the

34 date on which the design was first made public as provided in section

35 304(b).

36 (b) Application for registration or renewlal may be made by the

37 proprietor of the design.

38 (c) The application for registration shall be made to the Adminis-

39 trator and shall state (1) the nai7me and address of the author or



1 authors of the design; (2) the name and address of the proprietor

2 if different from the author; (3) the specific name of the article, in-

3 dicating its utility; (4) the date when the design w'as first made public

4 as provided in section 304(b); and (5) such other information as may

5 be required by the Administrator. The application for registration

6 may include a description setting forth the salient features of the de-

7 sign, but the absence of such a description shall not prevent registra-

8 tion under this title.

9 (d) The application for registration shall be accompanied by a

10 statemenlt under oath by the applicant or his duly authorized agent or

11 representative, setting forth that, to the best of his knowledge and be-

12 lief (1) the design is original and was created by the author or authors

13 namled in the application; (2) the design has not previously been regis-

14 tered oil behalf of the applicant or his predecessor in title; (3) the de-

15 sign has been 7lade public as provided in, section 304(b); and (4) the

16 applicant is the person entitled to protection and to registration under

17 this title. If the design has been nmade public with the design notice

18 prescribed in section 3.06, the statenment shall also describe the exact

19 form and position of the design notice.

20 (e) Error in any statement or assertion as to the utility of the article

21 named in. the applicationv., the dcsign of which is sought to be regis-

22 tered, shall not affect the protection secured under this title.

23 (f) Errors in omitting a joint author or in naming an alleged joint

24 author shall not affect the validity of the- registration, or the actual

25 ownership or the protection of the design: Provided, l'hat the name of

26 one ivdinvidual who was in. fact ant author is stated in the application.

27 Wvhere the design was made within the regular scope of the author's

28 employment and individual authorship of the design is difficult or im-

29 possible to ascribe and the application so states, the name and address

30 of the employer for whom the design was made may be stated instead

31 of that of the individual author.

32 (g) 'The application, for registration shall be accompanied by two

33 copies of a drawcing or other pictorial representation of the useful

34 article having one or 9more views. adequate to show the design, in a

35 form. and style suitable for reproduction, which shall be deemed a

36 part of the application.

37 (h) Related useful articles having conmmon design features may be

38 inchtlded itn the samle applicationl under such conditions as may be pre-

39 scribed by the Adminiistrator.
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BENEIT OF EARLIER FILING DATE IN FOREIGN COUNTRY

2 S&c. 310. An application for registration of a design filed in this

3 country by any person who has, or whose legal representative or pred-

4 ecessor or successor in title has previously regularly filed an applica-

5 tion for registration of the same design in a foreign country which af-

6 fords similar privileges in the case of applications filed in the United

.7 States or to citizens of the United States shall have the same effect

8 as if filed in this country on the (late on which the application was

9. first filed in any such foreign country, if the application in this country

10 is filed within six months from the earliest date on which any such

11 foreign application was filed.
12 oaTHS AND ACKNOWVLEDGO.MENTS

13 SEC. 311. Oaths and acknowledgments required by this title may be

14 made before any person in the United States authorized by lawt to

15 administer oaths, or, when made in a foreign coluntry, before any

16 diplomatic or consular officer of the United States authorized to ad-

17 minister oaths, or before any official authorized to administer oaths in

18 the foreign country concerned, whose authority shall be proved by a

19 certificate of a diplomatic or consular officer of the United States, and

20 shall be valid if they comply with the laws of the state or country

21 where made.
22 EXAMINATION OF APPLICATION AND ISSUE' OR REFUSAL OF REGISTRATION

23 SEC. 312. (a) Upon the filing of an application for registration in

24 proper form as provided in section 309, and upon payment of the fee

25 provided in section 315, the Administrator shall determine whether

26 or not the application relates to a design which on its face appears to

27 be subject to protection under this title, and if so, he shall register the

28 design. Registration under this subsection shall be announced by

29 publication.

30 (b) If, in his judgment, the application for registration relates to

31 a design which on its face is not subject to protection under this title,

32 the Administrator shall send the applicant a notice of his refusal to

33 register and the grounds therefor. Within three months from the date

34 the notice of refusal is sent, the applicant may request, in writing, re-

35 consideration of his application. After consideration of such a request,

36 the Administrator shall either register the design or send the applicant

37 a notice of his final refusal to register.

38 (c) Any person who believes he is or will be damaged by a registra-

39 lion under this title may, upon payment of the prescribed fee, apply

40 to the Administrator at any time to cancel the registration on the
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1 ground that the design is not subject to protection under the provisions

2 of this title, stating the reasons therefor. Upon receipt of an applica-
3 tion for cancellation, the Administrator shall send the proprietor of

4 the design, as shown in the records of the Office of the Administrator, a

5 notice of said application, and the proprietor shall have a period of

6 three months from the date such notice was mailed in which to present
7 arguments in support of the validity of the registration. It shall also

8 be within the authority of the Administrator to establish, by regula-
9 tion, conditions under which the opposing parties may appear and be

10 heard in support of their arguments. If, after the periods provided for

11 the presentation of arguments have expired, the Administrator deter-

12 mines that the applicant for cancellation has established that the de-

13 sign is not subject to protection under the provisions of this title, he

14 shall order the registration stricken fromn the record. Cancellation

15 under this subsection shall be announced by publication, and notice of

16 the Administrator's final determination with respect to any application

17 for cancellation shall be sent to the applicant and to the proprietor

18 of record.

19 (d) Remedy against a final adverse determination under subpara-

20 graphs (b) and (c) above may be had by means of a civil action

21 against the Administrator pursuant to the provision of section 1361 of

22 title 28, United States Code, if commenced within such time after such

23 decision, not less than 60 days, as the Administrator appoints.

24 (e) When a design has been registered under this section, the lack

25 of utility of any article in which it has been embodied shall be no

26 defense to an infringement action under section 320, and no ground

27 for cancellation under subsection (c) of this section or under sec-

28 tion 323.
29 CERTIFICATION OF REGISTRATION

30 Src. 313. Certificates of registration shall be issued in the name of

31 the United States under the seal of the Office of the Administrator and

32 shall be recorded in the official records of that Office. The certificate

33 shall state the name of the useful article, the date of filing of the appli-

34 cation, the date on which the design was first made public as provided

35 in section 304 (b) or any earlier date as set forth in section 305(b), and

36 shall contain a reproduction of the drawing or other pictorial repre-

37 sentation showing the design. Where a description of the salient fea-

38 tures of the design appears in the application, this description shall

39 also appear in the certificate. A renewal certificate shall contain the

40 date of renewal registration in addition to the foregoing. A certificate
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1 of initial or renewal registration shall be admitted in any court as

2 prima facie evidence of the facts stated therein.
3 PUBLICATION OF ANNOUNCEMENTS AND INDEXES

4 S'c:. 314. (a) The Administrator shall publish lists and indexes of

5 registered designs and cancellations thereof and may also publish the

6 drawing or other pictorial representations of registered designs for

7 sale or other distribution.

8 (b) The Administrator shall establish and maintain a file of the
9 drawings or other pictorial representations of registered designs, which

10 file shall be available for use by the public under such conditions as

11 the Administrator may prescribe.

12 FEES

13 SECL. 315. (a) There shall be paid to the Administrator the following

14 fees:

15 (1) On filing each application for registration or for renewal of reg-
16 istration of a design, $15.

17 (2) For each additional related article included in one application,
18 $10.

19 (3) For recording assignment, $3 for the first six pages, and for each
20 additional two pages or less, $1.

21 (4) For a certificate of correction of an error not the fault of the
22 Office, $10.

23 (5) For certification of copies of records, $1.

24 (6) On filing each application for cancellation of a registration,
$15.25

26 (b) The Administrator nmay establish charges for materials or serv-
27 ices furnished by the Office, not specified above, reasonably related to

28 the cost thereof.
REGULATIONS

29 SEc. 316. 'The Administrator may establish regulations not incon-

30 sistent with law for the administration of this title.
COPIES OF RECORDS

32 SEc. 317. Upon payment of the prescribed fee, any person. may ob-

33 tain a certified copy of any official record of the Office of the Adminis-

34 trator, which copy shall be admissible in evidence with the same effect
35 as the original.

36 CORRECTION OF ERRORS IN CERTIFICATES

37 Se'c. 318. The Administrator may correct any error in a registration

38 incurred through the fault of the Office, or, upon payment of the re-

39 ~quired fee, any error of a clerical or typographical nature not the fault

40 of the Office occurring in good faith, by a certificate of correction under
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1 seal. Such registration, together with the certificate, shall thereafter

2 have the same effect as if the same had been originally issued in such

3 corrected form.

4 OWNERSHIP AND TRANSFER

5 S/'c. 319. (a) The property right in a design subject to protection

6 under this title shall vest in the author, the legal representatives of a

7 deceased author or of one under legal incapacity, the employer for

8 whom the author created the design in the case of a design made

9 within the regular scope of the author's employment, or a person to

10 whom the rights of the author or of such employer have been trans-

11 ferred. The person or persons in whom the property right is vested

12 shall be considered the proprietor of the design.

13 (b) The property right in a registered design, or a design for whkich

14 anl application for registration has been or may be filed, may be as-

15 signed, granted, conveyed, or mortgaged by an instrument in writing,

16 signed by the proprietor, or may be bequeathed by will.

17 (c) An ackinowl7edgemen7t as provided in section 311 shall be prima

18 facie evidence of the execution of an assign-ment, grant, conveyance,

19 or mortgage.

20 (d) An assignmient, grant, conveyance, or mortgage shall be void

21 as against any subsequent purchaser or mortgage for a valuable con-

22 sideration, without notice, unless it is recorded in the Office of the

23 Administrator within three months from its date of execution or prior

24 to the date of such subsequent purchase or mortgage.

25 REMEDY FOR INFRINGEMENT

26 SEc. 320. (a) The proprietor of a design shall have remedy for in-

27 fringement by cicil action instituted after issuance of a certificate of

28 registration of the design.

29 (b) The proprietor of a design may have judicial review of a final
3t refusal of the Administrator to register the design, by a civil action

31 brought as for infringement if commenced within the time specified

32 ~in section 312(d), and shall have remedy for infringement by the same

33 action if the court adjudges the design subject to protection under this

34 title: Provided. That (1) he has previously duly filed and duly pros-

35 ecuted to such final refusal an application in proper form for regis-

36 tration of the designs, and (2) he causes a copy of the complainlt in

37 action to be delivered to the Administrator within ten days after the

38 commencement of the action, and (3) the defendant has committed acts

39 in respect to the design which would constitute infringem7ent with

40 respect to a design protected under this title.
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1 INJUNOTION

2 SEc. 3B1. The'several courts having jurisdiction7 of actions under

8 this title may grant injunctions in accordance with the principles of

4 equity to prevent infringemenit, including in their discretion, prompt

5 relief by temporary restraining orders and preliminary injunctions.

6 RECOVERY FOR INFRINGEMENT, AND 80 FORTH

7 SEC. 322. (a) Upon finding for the claimant the court shall award

8 him damages adequate to compensate for the infringenment, but in

9 no event less than the reasonable value the court shall assess them.

10 In either event the court may increase the damages to such amount,

11 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

12 court shall appear to be just. The damages awarded in any of the

13 above circumstances shall constitute compensation and not a penalty.

14 The court may receive expert testimony as an aid to the determination

15 of damages.

16 (b) No recovery under paragraph (a) shall be had for any infringe-

17 ment committed more than three years prior to the filing of the

18 com plaint.

19 (c) The court may award reasonable attorney's fees to the prevail-

20 ing party. The court may also award other expenses of suit to a

21 defendant prevailing in an action brought under section 320(b).

22 (d) The court may order that all infringing articles, and any plates,

23 molds, patterns, models, or other means specifically adapted for mak-

24 ing the same be delivered up for destruction or other disposition as

25 the court may direct.
26 POWOER OF COURT OVER REGISTRATION

27 'SEc. 323. In any action involving a design for which protection is

28 sought under this title, the court when appropriate may order registra-

29 tion of a design or the cancellation of a registration. Any such order

30 shall be certified by the court to the Administrator, who shall make

31 appropriate entry upon the records of his Office.
32 LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED

33 Ssc. 324. Any person who shall bring an action for infringement

34 knowing that registration of the design was obtained by a false or

35 fraudulent representation materially affecting the rights under this

36 title, shall be liable in the sum of $1,000, or such part thereof as the

S7 court may determine, as compensation to the defendant, to be charged

38 against the plaintiff and paid to the defendant, in addition to such

39 costs and attorney's fees of the defendant as may be assessed by the

40 court.
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PENALTY FOR FALSE MARKING

1 SEC. 325. (a) Whoever, for the purpose of deceiving the public,

2 mnarks upon, or applies to, or uses in advertising in connection 'with any

3 article made, used, distributed, or sold by him, the design of which

4 is not protected under this title, a design notice as specified in section

5 306 or any other words or symbols importing that the design is pro-

6 tected under this title, knowing that the design is not 'so protected,

7 shall be fined not more than $500 for every such offense.

8 (b) Any person may sue for the penalty, in which event, one-half

9 shall go to the person suing and the other to the use of the United

10 States.

11 PENALTY FOR FALSE REPRESENTATION

12 SEc. 326. Whoever knowingly makes a false representation mate-

13 rially affecting the rights obtainable under this title for the purpose

14 of obtaining registration of a design under this title shall be fined

15 not less than $500 and not more than $1,000, and any rights or privi-

16 leges he may have in the design under this title shall be forfeited.

17 RELATION TO COPYRIGHT LAW

18 SEc. 3,7. (a) Nothing in this title shall affect any right or remedy

19 now or hereafter held by any person under title I of this Act.
20 (b) When a pictorial, graphic, or sculptural work in which copy-

21 right subsists under title I of this Act is utilized in an original orna-.

22 mental design of a useful article, by the copyright proprietor or under

23 an express license from him, the design shall be eligible for protection

24 under the provisions of this title.
25 RELATION TO PATENT LAW

26 SEC. 328. (a) Nothing in this title shall affect any right or remedy

27 available to or held by any person under title 35 of the United States
28 Code.

29 (b) The issuance of a design patent for an ornamental design for

30 an article of manufacture under said title 35 shall terminate any pro-

31 tection of the design under this title.

32 COMMON LAlW AND OTHER RIGHTS UNAFFECTED

33 SEc'. 329. Nothing in this title shall annul or limit (1) common law

34 or other rights or remedies, if any, available to or held by any person

35 with respect to a design which has not been made public as provided

36 in section 304(b), or (2) any trademark right or right to be protected

37 against unfair competition.

38 ADMINISTRATOR

39 SrX.. 330. The Administrator and Office of the Administrator re-
40 ferred to in this title shall be such officer and office as the President

41 may designate.



82

1 SEVERABILITY CLAUSE

2 SEC. 331. If any provision of this title or the application of such

3 provision to any person or circumstance is held invalid, the remainder

4 of the title or the application to other persons or circumstances shall

5 not be affected thereby.

6 AMENDfMENT OF OTHER STATUTES

7 SEC. 332. (a) Subdivision a(2) of section 70 of the Bank1ruptcy

8 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

9 by inserting "designs," after "patent rights," and "design registra-

10 tion," after "application for patent,".

11 (b) Title 28 of the United States Code is amended-

12 (1) by inserting "designs," after "patents," in the first sentence

13 of section 1338(a);

14 (2) by inserting ", design," after "patent" in the second sen-

15 tence of section 1338(a);

16 (3) by inserting "design,"' after "copyright," in section 1338

17 (b);

18 (4) by inserting "and register designls" after "copyrights" in

19 section 1440; and

20 (5) by revising section 1498(a) to read as follows:

21 "(a) Whenever a registered design or invention is used or manu-

22 factured by or for the United States without license of the owner

23 thereof or lawful right to use or manufacture the same, the owner's

24 . remedy shall be by action against the United States in the Court of

25 Claims for the recovery of his reasonable and entire compensation

26 for such use and manufacture.

27 "For the purposes of this section, the use or manufacture of a

28 registered design or an invention described in and covered by a patent

29 of the United States by a contractor, a subcontractor, or any person,

30 firnm, or corporation for the Government and with, the authorization

31 or consent of the Government, shall be construed as use or manufac-.

32 ture for the United States.

33 "The court shall not award compensation under this section if

34 the claim is based on the use or manufacture by or for the United

35 States of any article owned, leased, used by, or in the possession of

36 the United States, prior to, in the case of an invention, July 1, 1918,

37 and in the case of a registered design, July 1, 1976.

38 "A Government employee shall have the right to bring suit against

39 the Government under this:section except where he was in a position

40 to order, influence, or induce use of the registered design or invention

41 by the Government. This section shall not confer a right of action on
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1 any registian.t or patentee or ainy assignee of such registrant or pat-
2 entee with respect to anly design created by or invention discovered or
3 invented by a persoa. wchile in the employment or service of the United
4 States, whlere the design or invention ·was related to the official func-
5 tions of the employee, in eases in wqhich 8slch functions included re-
6 search and developmnent, or in the making of whichI Government time,
7 materials, or facilities were used."
8 TIME OF TAKING EFFECT

9 SEC. 333. This title shall take effect one year after enactment of this
10 Act.

11. NO RETROACTIVE EFFECT

12 SEc. 334. Protection. under this title shall not be available for any

13 design that has been made public as provided in section 304(b) prior
14 to the effective date of this title.

15 SHORT TITLE

16 SEc'. 335. This title may be cited as "The Design Protection Act of
17 1973."
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Calendar No. 995
93D CONGRESS S

2D SESSION 1361

[Report No.93-983]!

[Report No. 93-1035]

IN THE SENATE OF THE UNITED STATES

MARCH 26, 1973

Mr. MCCLELLAN introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

JULY 3, 1974

Reported, under authority of the order of the Senate of June 27, 1974, by
Mr. MCCLELLAN, with an amendment

(Strike out all after the enacting clause and insert the part printed in italic]

JULY 9, 1974

Referred to the Committee on Commerce with instructions to report back
not later than July 24, 1974

JULY 29, 1974

Reported by Mr. PASTORE, from the Committee on Commerce, with addi-
tional amendments

[Omit the part in linetype italics and insert the part in boldface type]

A BILL
For the general revision of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted by the Senate and Houe of Representatives of the

2 United States of Ameria in Congress assembled,

3 qqTLE I rr6ENEIIR ·rEVSION OF C38PYRIGfl LAW

4 Spa 101. ql'e 11 of the United S 1zr, 1iteA "Gepyright,".

5 ann _a : :+ aC He n_ C_1 .
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*(Star print)
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TITLE- 17 nCOPYRIGIT -Continued-
1. CZI-LrIZIT Novrn, Dcrzor, Ant o 40
6. CoGrrnrT I'N"M-a---- T .n. R.......um.. ----------------------- -. 1
o ,M' . ......1'! . CAl

e mm7. erwn..,p o- - - - _- - - -_ _ _ el

2 ChaptCr 1. S ECT M A TTER A D SCOPE OF C OPYRICT
5cc.

10i. Beflt ta r ..

102. Bfbjet mzattcr of copyright. In gecral.
100. gubjtct matters of copyriht: Complatziono and derivative wzro.S

106. ubjeet mattcr of copyriLht: United Statc Govcrncmcnt works.
O0. E3xclusive 21ghts in e"op.'righted Iverleff.

1"7. L1i.a.tX.ona on exclu ivc right: -Pair us.
1i Ei *t _priutin by libmra ' *d aAr cb ' ivetz.A
100. Limitations on esclusoiv rilhts: Effct of transfcr of particuflar copy or

Bphenereeard
110. Limitations on cxcluoiv iigt - eption -of certain performanecs and

III. Limitations on exlucive right: Secondary transmlssions.
-112. Limtations on excluivC rights: Ephemeral recordings.

118. Jcpc of eelusive right--i-pietrl, graphic, and sculptural works.
114. eCpc of cxcluoivc rights in sound rccerdingDs.
116. Scpe of eAlusivc righto in nondramatic muyical wcr': Compulsory licenoc

for maiAing and ditAributing phAonorcords.

TT ;4-^A _.-^. _------A * t -;!___mA _ .. L_--- - -- ._1 .... & _.-_ _L_ ..- T ___._110. Svop of cl.sive .... igt in nvndamatit ma A wor, and o..nd.r.-.o
igs: Public performancecs by mcan.s f cinoperat.ed phonorecord playcro.

117. 8cope of eafelusive rights: Usc in conjunctien with computers and similar
information eystema.

v3 101. DefinitiOn

4 As useod in this title, tho following trms and their variant forms

5 mean th followi:

6 An4 "anonymous work" is a work on the copies or phonorecords

7 of which no natural perorn is identificd as author.

8 "Audioevisual works" arm word that consist of a series of related

9 imagoo which arc intrinsically intended to be shown by the use of

10 mahineo or deviees such as projectors, viewers, or electronic

11 equipment, together with accompanying sounds, if any, regardles-s

12 of the nature of the matorial objects, such nas films or tapcs, in

13 which the works are embodied.

14 The "best odition" of a work is the edition, published in the

15 United Stateo at any time beforo the date of deposit, that the Li

16 biary of CTngress determin to beL mlost suitable fr- its purposes
17 A pcroo'o "childrcn" are his immediate offspring, whether

18 legitimato or not, and any children legally adopted by him.

19 4 "colloetive work" is a work, such as a periodical issue, an
20 thology, or encyclopedia, in which a number of contributions,

21 oonstituting separatC and independent works in themselves, ar

22 asscmbled into a collective whole.
23 A "oompilation" is a work formed by the oollection and assom



2 natod, or arranged in such a way that tho resulting work as u

3 whole contitutes an riginal work of authorship. The term "cr-n

4 pilation" includes eollective works.

5 "Copies" are matnral ob Aets, other than phonr.e. ords, in whr;I

6 A worl is fixed by any method now known or lator developod, and

7 from which the work can bo perceived, reproducod, or otherwise

8 oommunica:ted, either directly or with thc aid of a muahine or

9 devie. The term "o.pies" includs t.he material object, other than

10 wa phonorcord, in which the work is fir fixed..v

11 "Copyright ownor, " with respe t to any one of th. e exlusio.

12 rights comprised in a copyright, refers to the owner of that par

13 tieular right.

14 A work is "created" when it is fixed in a copy or phonoreoor

15 for the first time; wher. a work is prepared ovr a period of timc,

16 the portion of it that has been fixed at any particular time con

17 stitutes the work as of that time, and where th wolrk has been

18 prepared in different versions, each version constitut; s a separate

19 work.

20 A "derivative work" is a work based upon one or more prc

21 -existing works, such as a translation, musioal arrangement, dram

22 atiation, fictionalization, motion picture version, sound record-

23 ;g, art reproduetiA;n, abridgmenA;, .1ndensation, or any other.

24 frm i-n which a worlk may be recast, transformed, or adapted. A

25 work consisting of editorianl revisions, annotations, elaborations

26 or other modifioations whieh, as a .whole, represent an orignal

27 work of authnr.hip, in a "^ env*;e work.".'

28 A "device," "machine," or "proeOOs" is ono now krnown or later

29 develeped

30 To "display" a w .rk ms to sh...........w a opy of it, either dire..............

31 or by means of a film, slido, television image, or any other deovis

32 o"r pross or, in th.o eas of a motion pieture or other audiovisual

33 work, to show individual images nonseguentially.

34 A work is "fixed" in a tangible medium of expression when its

35 embedent in a copy or .onorecord, by or under thc authority

36 of the author, is suf.fintly permanont or stable t permit it to

37 be perceived, reproduced, or otherwie o.mmunioated for a period

38 of more than transitory duration. A work cons:isi f getsfound,

39 images, or bth, that arc being transmitted, is "fixed" for apu

40 poses of this title if a fixation of the work is being made simultane

41 ously -with its transmission.
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1 DThe tenrms "including" and "such ans" arep illuctrantive nnd not

2 limitntive.

3 A "joint worklf is n work prepared by two or more nuthors

4 with the intention thlat their contributions be merged into insepa.

5 rnable or interdependent parts of a unitary whole-.

6 ("Litcrary works" arc works other than naudiovisual worls,

7 expressed in words, numbers, or other verbal or numerical sym
8 bols or indicia, regardless of the nature of the material objects,

9 such as books, periodicals, manuscripts, phonorecords, or film in

10 which they are embodied.

11 A transmitting organization's "local service area" is defined

12 in aeordance with the provisions of section 111 (f) (2) (C).

13 "Motion pictures" are audiovisual works consisting of a series

14 of related images which, when shown in succesion, impart an

15 improesion of motion, together with accompanying sounds, if any.

16 To "perform" a work mens to recite, render, play, danee, or
17i act it, either dircotly or by means of any devie or proenes or-,-in

18 the ease of a motion picturo or other audiovisuanl work, to show its

19 imagne in any sequene or to make the sounds naccompanying it

20 audible, and, in the oas of a sound recording, to mnlake audibl

21 the sounds fixed in it.
22 "Phonorceords" nre material objets in w.hich s.ounds othor than

23 thoso accompanying n motion picture or othor audiovisual worfk,

24 are fixed by any method now I.own or later- develope.d, and from

25 which the sounds can be perceived, reproduced, or otherwise com
26 municatedl either dirmetly or with the aid of a machino or dEvice

27 The term "phnoec,, ords" includes the material object in which

28 the sounds arc first fixed.

29 "Pietorial, graphic, and soulptural worI.s" inlud two dimen

30 sional and three dimensional wor'ks of finec, graphic, and applied

31 art, photographs, prints and art reproductions, maps, globes,

32 charts, plans, diagrams, and models.

33 A "psoudonymous work" is a worl on Otho opi· s or. phono

34 .r. ordo, of which the nuthor is identified under a fictitious name.

35 "Plublication" is the distribution of copies or photorecords of a
36 worlk to the public by sale or ether transfer of ownership, or by
37 rental, lease, or lending. The offering to distribute opies or

38 phonoroeoords to a group of persone for purposes of further di

39 tribution, public performanee, or public display, constit.tes

40 publieation.

41 rTo perform or- display a workl "pulily'- means:

42 (1) to perform or display it at a place open to the public or



1 nt any plaeo where a substantianl number of persona outside

2 of a normal cirle of na family and its social acquaintances is

3 ogathered;

4 (2) to transmit or otherwise communiete na performaneo

5 or display of the work to a plae specified by clauseo (1) or to

6 the public, by means of ny device or process, whether the
7 members of the public capable of receiving the performance

8 or display receive it in the cnme plaee or in separate places

10 "Sound rording" are works that result from the fixanion of

11 a soeries of musical, spolken, or other sounds, but not including the

12 sounds aeompnying motion pictur. or other udio.visual work,

13 -regardless of the nature of the material objects, ouch as diam,

14 tapes, oir other phonorecerd;, in which they are embodied.

15 "State" includes the District of Columbian and the Common

16 wealth of Puerto Rico, and any territories to which this title is

17 made applicable by an ant of Congress.

18 A "transfor of copyright ownership" is n asoignment, mort

19 gage, exelusive licnces, or nny other conveyanne, alienation, or

20 hypotheeation of a copyright or of any of the exclusive rights

21 ompriseod in na copyright, whether or not it is limited in time or

22 place of ffoet, but not including a nonexelusive lieonse.

23 A "transmision program" is a body of materinlthat, as an

24 aggregate, has been produced for the sole purpose of transmission
25 to the public Ainr sqnce.nd as a unit ;

26 To "transmit" a performn.ne or display is to communiatoe it by

27 any device or process whereby imageso or osPound nare received

28 beyond tho place from which they are oent.

29 The "United States," when used in a geographical sense, com.

30 prises the several Statces, the District of Columbia and the Com

31 monwealth of Pucerto Rice, and the organized territories under
32 the jurisdiction of theo United States Government
33 A ."us.ful articl" is an article having an intrinsi utilitarian.

34 function that is not merely to portray the appearane of the

35 atile or to onvey information. An article that is normally a part

36 of a useful article is considered a "useoful nrticle."

37 The author's "widow" or1 "widower" is the nuthor's surviving

38 Tpouse under the law of his domicile at the time of his death,

39 whether or net the spouse has later remarried.

41 by an officer or -mployee of the United S-tes C-'ove nm nt as part

42 of his official duties.
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1 A "wvorlr made for hire" is:

2 (1) a work prepared byf an employo within the seope of

3 his.employment; or

4 (2) a worl speeianlly ordered or commissioned for UE as

5 a contribution to a collective work, as a part of a motion pic

6 ture or other audiovisua! l work, as a translation, as a supple-

7 mentary work, as a compilation, as an iBnstruotional text, as
8 a teost, as answecr material for a test, as a phlotographic or

9 other portrait of one. or mor persons, or as an atlas, if the

10 parties expressly agrec in a written; instrument signed by

11 them that the work shall be considered a wor4k made for hire.

13 as a scoondairy adjunct to a work- by another authfor fbor the

14 purpose of introduoing, conoluding, illustrating, explaining,

15 revising, commenting upon,c or assisting in thoe use .of the otheri

16 w.ork, such as forewor.ds, aftcrwords, pictorial illustrations,

17 maps, char.ts, tables, editorial notes, musical arrangements,

18 answeor material for tests, bibliograplhies, appondixes, and
19 indexes. An "instruetional text" is a literary, piotorial, or

20 graphi wo.rlk prepared for publication with the purpose of
21 ' usc in systematic instructional activitic3.
22 0 102. Subject matter of copyright: In general
23 (a) Copyright protection subsists, in accordanec with this title, in

24 original work-s of authoship fixed in any tangible medium of expres

25 sion, now imewn or lator developed, from which they can bo pereived,

26 r~produc.. , .or otherwi;o ommunicated, cither dir-l. tly or with the aid

27 of a machine or devic. Works of authorship i.ncludc th following

28 .. t..ories;

29 - (1) literary . works;

30 ;(2) musical wo.rks, inoluding any accompanying words;

31 (3) dramatic works, including any accompanying music;
32 - (1) pantomimes and choreographio works;

33 (5) pictorial, graphic, and sculptural works;

34 (6) motion picturs and other naudiovisual worlks;

35 (7) sound recordings.

36 (b) In no case does copyright protection for an original workl of

37 authorship extend to any idea,, dplanr, p edur, proess, system,

38 method of operation, ooncept, principlc, or discovery, regardless of the

39 form in. which it is dAscribed, explained, illustrated, or embodiod in such
40 workl.

41 § 103. Subject matter of copyright:;, Compilatins and derivative
42 .works-



1 (a) The subject matter of copyright as spoeified by section 102 in

2 eludes compilations and. derivative worbs, but rotection for a work
3 employing-pre existing material in whic.h copyright subsists does_ not

4 extend to any part of the work in which such material has been used-

5 unlawfully,

6 . ) The copyright in a compilation or derivative work extends

7 only to the material contributed by the author of such work, as die

8 tinguished from the pro existing material employed in the work,

9 and does not imply any exclusive right in the pre existing material.

10 The copyright in such work is independent of, and does not affect

11 or enlarge the scope, duration, ownevrhip, or subsistoence of,- any opy-

12 right protection in the pre existing mater-ian-

13 § 104. Subjeet-~n$er of copyright: National origin
14 (a) UNrDLms5IrIED WeoXs. The works specified by sections 402 and-

15 108, while unpublished, are subject to proteetiounder-this-tle with-

16 out regard to the nationa;lity or domicile of the-authoi-

17 -Sh(b) PThIS:E-W onxs. The workl specifiedby- seetions4- d-

18 108, when published, are subjet -to proteetion-under--this title if-

19 (1) on the date of first p..lication, one o -of the-authors
20 is a national or-dem eiliary of the United States, or is a national,

21 domiciliary, or soverign authority of a foreign nation that is a

22 pabrty-to-o-eyrigh treaty to which the United States is also a-

23 party--

24 (2) the work is first published in the United States or in a-r-

25 eign nation that, on the date of first publication, is a party to the-

26 Universal Copyrighlt Convention of 1952; or -

27 (3) the work is first published by the United Nationm-or any

28 of its spe1;ialized agenies, or by the Organization of^ American

29 Statest or

30 (1) the work comes within the scope of a Presidential proola-
31 ;^tion. Whenever the President finds that a particular forign-

32 nation extends, to works by authors who are nationals or domioili
33 ries of the United States or to works that are first published in

34 the United States, copyright protection on substantially the same.
35 basis as that on which the foreign nation Cextends prtetin to

36 works of its own nationals and domiciliaries and works first-pub-

37 lished in that nation, he may by proelamation extend protection

38 under this title to works of which one or more of the authors is,
39 on the date of first publication, a national, domioiliary, or sov

40 ereign authority of that nation, or which was first published in

41 that nation The President may revise, suspend, or revoke any



8

1 suh prol-nma-tion or impose any conditions or limita;tion on

2 protection under a proclamation.

3 105. Subject matter of copyright: United States Government

4 worlks

5 -Copyright protction undor this titl,- is, not vailable for nny work-

6 of the TTnited States Government, but the United StAts Government

7 is not proeluded from recSiving and holding copyrights transferred

8 to it by assignment, bequet, or otherwise.

9 § 106. Exclusivc rights in copyriglhted works

10 Subject to sections 107 through 117, the owner of copyright under

11 this title has the exclusive rights to do and to authorize any of thc

12 flelowing:

13 (1) to reproduce the copyrighted work in copies or phono

14 eeos

15 (2) to prepare derivative works- based upon the copyrighted

16 work;

17 (3) to distribute copies or phonoreoords of the copyrighted

18 worl to the public by sale or other transfer of ownership, or by

19 rentanl, lease, or lending;

20 (4) in the ease of literary, musical, dramatic, and. horeographic

21 works, pantomimes, motion-pictures and-other-audiovisual works

22 and- sound recordings, to perform -the .opyrighted work publicly;

23 {5). i-n the case of literary, musical, dramntic and ohoreographic

24 works, pantomimes, and pictorial, gaphic, or sculptural works,

25 including the individual images of a motion picture or other

26 audiofvisual work, to display the copyrighted work publicly.

27 § 107. Limitstions on cxclusive rights: Fair wu

28 Notwithstanding the provisions of section 106, the fair use of a

29 copyrighted work, including such use by reproduction in copies or

30 phonore or-ds or by any othoer means specified by that section, for pur-

31 poses such as criticism, comment, nesv reporting, teaching, scholar

32 ship, or research., is not .n infringement of. copyriht. In determining

38 whether the use made of a work in any particular case is a fair uso

34 the fators to be considered hanll includoe:

35 (1) the purpose and chnraoter of the use;

36 (2) the'nature ofthecopyrighted-work;

37 q(3) th ..mount -nd substantiality of the portion used in re

38 lation to the copyrighted work as a wholo; and

39 (4) the ,ffect of the use upon the1 potential mnrkt for or valu

40 of the copyrighted work.
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1 §108. Limitatioen on cxelusive rights: ReproduAtion by libraries
2 and archives

3 (a) Notwithstanding tho provisAions of soetion 106, it is not an in

4 fringemont of copyright for a library or archives, or any of its em

5 ployees acting within tho scOpe of their employment, to reproduce no
6 more than one copy or phonorerord of a work, or distribute sueh copy

7 or phonoroeordl, under the eonditions spoeified by this setion a;nd if:

8 (1) The reprodution or distribution is made without any pur

9 pose of direct or indiroet commrerial advantage; and

10 (2) The collections of the library or archives are (i) /open to the

11 public, or (ii) available not only to researheors affiliated with the

12 library or archives or with the institution of which it is a part, but

13 also to other peorons doing researoh in a specialized field,

14 (b) The rights of reproduction and distribution under this seetion

15 apply to a copy or phonoroeord of an unpublished work duplicated in

16 a;:simile fom so,^lely .for purposes of preservation and security or for

17 deposit for reosarch usc in another library or archives of the type de

18 sn-ibed by clause (2)\ of subsection (a), if the opyA o, phnorcord

19 roprodueod is currcntly in the collections of the library or archives.

20 (c) The right of reproduetion under this seetion applies to a eopy

21 or phonirevord of a .publhed wo.k duplicA.d .i. fasimil f orm solely

22 for thk purpose of replaemesnt of a cepy or phonorecord that is dam-

23 aged, deteriorating, lest, or stolen, if the library or archives has, after

24 a roasonable effort, determined that an unusedod rplemmeit oannot LA
25 obtained at a nrmal price from commonly known trade sourees in the

26 United States,including authorised reproducing sevices.

27 (d) The rights of reproduction and distribution under this section

28 apply to a copy ef a work, other than a musical work, n pictorial,

29 graphic or seulptur-al work, or a motion picture or other audio visual

30 work, made at the request of a user of the oollctions of the libranry or

31 archivos, including a user who makes his request through another

32 library or archi*s, if:

33 (1) The user has established to the satisfaction of the libr

34 or archives that an unused copy cannot be obtainod At no rmal

35 pri-e from commonly known trade source in the United States,

36 including authorized rproducing services; ·

37 (2) The copy becomes the property of the u^ser, and the library

38 -or arehives has had no n;otice that the copy would be used for .any

39 purpose other than private study, seholar-ship, or rese arh; and

40 (3) The library or archives displays prominently, at the place
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1 where orders are accepted, and includes on its order form, a warn-

2 -ing of copyright in accordance with requirements that the Register

3 of Copyrights shall prescribe by regulation.

4 (e) Nothing in this sotin-

5 (1) .hall be .ontr-d to imposeliability for .opyrhfringe-

6 ment upon a library or archives or its employees for ithe uneuper-

7 vised-se of reproducingequment loeated on its premiso,

8 provided that such equipment displays a notioe that the making

9 of a oopy may be subject to the opyright Iw-h

10 (2) oeauses a person who.ue.sueh. reproduing equipment or

11 who requests a copy under subeson-{d} from liability for copy

12 right infringement for any such aot, or for any later use of such

13 (3) in any way affoets the right-of fair us; as provided by

14 opy, if it exeeds fair use as provided by setion 107;

15 isectimo1-W7, or- any contrac-tual cli ;gations assumed by the library-

16 ;or arohive when it obtained a eopy or phonoreaord of the workl

17 for its .oll.etions.

18 (f) The rights of reproducing or distributing "no-more than one

19 copy or phonoreooord" inI aeordaneV with this seAtion extEnd to tho iso

20 lated and unrolatd reproduction or distribution of a single oopy or

21 phonorecord of the same workl on separate occasions, but do not extend
22 to oassc where the library or archives, or its employee, is aware or has

23 substantial rIeason to believe that it is ngaging in the related or

24 aoneorted reproduction or distribution of multiple copies or phone

25 rords ofa the same worlk, whther on on oasioner over a period of

26 -time, and whether intended for aggregate usc by one individual or

27 for separate use by the individual members of a group.

28 §109. Limitations on cclusivc rights,: Effce.tof transfer of par-

29 -ticular opy or phonorecord -

30 (a) Notwithstanding the provisions of section 106(), the owner of

31 a particular copy or phonoreoord lawrfully madoe under this title, or any

32 person authorized by him, is entitled, without the authority of the

33 copyright owner, to sCll or otherwiseo dispose f the possmesion of that

34 copy or phonor.eord.

35 (b) Nothwithsetanding the provisions of sotion 106(5), the owner

36 of a particular n opy lawfully made under this title, or any person

37 -authorized by him, is entitled, without the authority of the copyright

38 owner, to display that copy publicly, either directly or by th projec

39 tion of no more than one image at a time, to viewers present at the.

40 -place wh.re thoe opy is loncated.
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1 (c) The privileges prepribed by subsections (a) and (b) do not,

2 aunlies authorizod by the copyright owner, extend to any person who
3 has acquirod possession of the copy or phonoroeord from the copy

4 right owner, by rntal, lease, loan, or otherwise, without acquirin

5 ownemship ofit

6 § 110. Limitations on cxclusivc rights: Exemption of certain per

7 formanees and displays

8 Notwithstanding the provision f section 106, the following are not
9 infringemente of copyright:

10 (1) performance or display of a workl by instruCtors or pupils

12 ationAl ingtittio, in a classroom or similar; plae devotd to

13 instrcti.on, unlese, in the ease of a motion picture or other audio

14 visual work, the performance, or tho display of individual imago.,

15 is given by means of a eopy that was not lawfully ma ounder thir,

16 title and that the person responsible for the performance krAnew or

17 had reason to belieWe was not- lawfully made;

18 (2) performance of a nondramatic literary or musical work or
19 of a sound recording, or display of an worlk, by or in the course of n

20 4rasisie onrif-

21 (A) the performance or display is n regular part of the

22 systeomati instruetional activities of a governmcental body or

23 a nonprofit educational institution and

24 (B) tho performance or display is directly related and of
25 matcrial assistance to the tcaehing content of the tranemis

26; an

27 ) the transmision i,,,, made primarily for:

28 (i) reception. in classrooms or similnar plnces normally

29 devoted to instruetion, or

30 (ii) reeoption by p ersons to whom the transmission i

31 diretoed because their disabilities or other sp-eial cirunm

32 stancec prevent thoinr attndance in classrooms or similar
33 plaeOs normally devoted to instruction, or.

34 (iii) reccption by officers or employces of govern

35 mental bodies as a part of their official duties or employ

36 ment;
37 (3) performance of a nondramatic literary or musieal work

38 or of a dramatico musical workl of a religious nature, or of a sound
39 rocording, or display of a work, in the ourse of srvies t

40 plaeo of worship or other religious assembly;
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1 (4) performnceoAf A A nondramatic literary orA mAusicl work o1

2 of a sound recording, otherwise than in a transmission to the pub
3 lig, without any purposo of direct or indirect commercinl ndvan

4 tage and without payment of any fpe or other oempensation for

5 the performsane to any of its performers, promoters, or orga

6 f-mora· ii.
7 (A) there is no direct or indirect admission harge, or

8 (B) the proceeds, after deducting the reasonable coSts of

9 producing the performance, are used exclusively for edu.1^

10 tional, religious, or charitable purpoes and not for private

11 financial gain, except where the copyright owner ha soerved

12 notice of his objections to the perfo . rman. ce uder the fo.llow

13 mg oondition:

14 (i) The notice shall be in writing and signed by the

15 copyright owner or his duly authorized agont; and

16 (ii) The notice shall be served on the pero.n mrcpon

17 ibl for the performane at leoast seven days before the

18 dat of the performane, and oshall state the reaseons for

19 his objeetins; and

20 (iii) The notice shall comply, in form, content, and

21 manner of service, with requirements that the Reogisteo

22 of Copyrights shall prresorib by regulation;
23 (5) -omrmunic;ati of a transmissio mb;odying a perfrmoance^

24 or display of a worl by the public reception of the transmicsion

25 on a single reeing apparan tus of a kind col mmonly used i r

26 vate homes, unleos:

27 -(A) a direct chargo is made to see or hear the transmis-

28

29 (B) the tranmissionl th+use r+eeived is further tr nsmitteod

30 -' to t .. li .

31 (6) perfdrnmgnn theo of an annramlagi muoltual worlort of u undr

32 recording n i th- oc or of an annual agrioultural or hortioultural

33 fair or exhibition conducted by a governmnntal body .or non

34 profit agri;.,,t1ral r hrticultural organization-;

35 (7) performano of a nondrarmti m l rusa l wr or of a srnd

36 reording by a vending establishment open to the public at large

37 without any diroet or indirect admisaion oharge, whore the sole

38 purpose of the performance is to promote the retail sale of copies

39 or phonoreoords of the worl and the performance i not trans-

40 mitted beyond the place where the eostablishment is located.
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1 g 111. Limitations on cxclusivc rights: Sccondary transmisions
2 (a) CnirrIN Snonrm :nr TNnsunoIooIoo EXmBn . Thc ooeend
3 ary tranomisoion of a primary trancmiAcicn embodying a performanoe
4 or dioplay eof a vwAor imo no t an infringement ef cpyright if:

5 (1) the zacandary tranomission is nct madc by a cablc oyotcm,

6 -ad c-onoite :ntircly of tho rla..ying, by thc managemont of a

7 hotol, aparte.t hous.., eor similar eotablishmcnt of oignal t.rano
8 ittodl 1 a bAroao tair liA snod by tho Feicral Commeniea

9 tins Con-mision, within the loal DOrvice area of ouch otation, to
10 the privvate lodgings of gct or rFoidonto of ocwh establiShmnt,

11 and no diroct chargo io matc to see or hoar tho oeccndary trans
1212 -'--:; .....
13 (In) theo .c.ndar tranomio ion i. mado colcly for tho purp.. e

14 and under tho oonditions spocified by claus^ (2) of section 110, or
15 (a) the secondary tranamiosion is mado by a commcn, contract,
16 or special carrior who hao no dirc.t cr indiroet control over the oon.

17 tont or solctiar. of thc primary tranominsoion r cvri thc particu

18 l.r recipients of- thc scondary tranmi:ssion, and who. activities

19 .ith rospoot to thc oeoondary transmiscien aonciot solely of pro-

20 viding wiroe, cablec, or other communicationo ohannclo for the us:

21 of othoro: Proviod, That the previciono of thio danceI oxtend

22 orly to the activities of eaid carrier Awith reopcct to occondary

23 transmis3iona and do not excmpt frcm liability thc activitics cf
24 othero w.ith o spet to their own prim;ry or oeondary tranomis

25 6i0o;r

26 -(4) thc secorndary tranomioionr ie made by a goVORnomnftal

27 bdy, or oCthor nonprofit organization, withcut any purposc of di
28 root or indircot commercial advantage, and withcut charge to the

29 roeipients of tho occondary tranemisnion othor thaP n anseossment

30 nooeesary to defray the actual And reasonable Posts of maintaininn

31 and oporating the seeedy transmici, servi

36 nn aet of infr.ingement under cotion 501, and is fully subject to the
3 remedice provided. by .ecione 50 through 506, if the primar ran

38 ission i not mfde for recoption by- thc public at largo but is con
til39 lod and limitod to rveeption by particular membere of tho public.39.............r... r............r...
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1 (O) S DAT hAN19MM151NS DY CALRfl7 SYSATiMs.

2 (1) Subj.t to ^ : the, i f subsetions (a) ande (b), but n:ot
3 withstanding the provicieonscf olauss (3) and (1) of this subisotioer ,

4 tho seondarfy transmission te the public by a cable system of a pri

5 marffy trnmsic aeby a broadcast station icnRSed by thO Fedral-

6 Communioation3 Commission and ombodying a performvane or display-

7 Aof a wcrkl is subject te eompulsory liconsing under ethe conditions spei

8 ficd by sukctinor (A), n the followhg casesa

9 (A) Whore the signals omprising the primary transmioion

10 are exclusively aural; or

11 (B) Whr the, referenco point of the eablo cystem is .within the

12 iccal oee rvio arca of tho primar tranosmitter; or

13 (C) lWhre the reoference point ef thoe able system is outside

14 any United States tolovision market, as defined in aecordan.e

15 with subseetion (f).

16 (2) Subjet to tihe prcOvision of suboetionso (a), (b), and (e) and

17 of clauses (1) and (1) ef this subscotionf, the sacondary transmission

18 to the publi: by a cable system of a primarf transmission madc by a

19 broadjeast staticn liensed by the Federal Communications Commis

20 sign and embodying a performanc or display- of a work is subject to

21 eompulocry licensifng under the eonditions specified by subsection (d),

22 in the fo llowa ti signa!s

23 (ar) Whern th refglrlce point of thul cabld undr t ethin a

24 Uthitod Stytes forvisieon mrketr, as dfinsed in doesanorte-c- d

25 abotion (f), ebut the l t..oi ton primary fra mitter-
26 (i) when addsd to tho aign tlsei thosn tebroacstion broadfat

296 ao bing rgularly t anda lwfully used under this section bya

31 thionor t of a ignals of atations speeifid by ooLuse (3)s

35 typo whose ln^'" doprivos the market of adequate sorvieo in

39

40 (B) 3hoere, ·otwithstanding tho proisions of asubelnuso (A),

33~ ~ ~ xncc .,;+,i.a-



1 theable-systei-r-its-predecessor in title hnad, before January 1,

2 1971, in aecordance with the applicable ruI s of the Federal

4 miscions of the transmissions of the pdimary transmitter or its

5 predecessor in title. And provided that ouh regalanr secondary

6 Ctr~nsmiSiOns hall be exempt from the requirement o, f lauses.

7 (4)() and (4) (B) of subsection (c).

8 (8) For the purposes of this subsection, "adequate television sern

9 icc" within a United States television mariet is defined according to

10 the numerical rank of the marklet and the number and type of those

11 operating bro.adeas stations licensed by the Federal Communications

12 Coe-mmission wshose local vie ar ar withi that 'arket. Con

13 struction permits shall not beo in .luded in any nnomputantion for. thic

14 -rppese.

15 (A) In markets 1 through 50, adequate television aevice com

16 prises the network stations transmitting the programs of ln l the

17 television networks P-roviding national trnmsnniions, three indc

18 pendent commercial stations, and one noncommercial educational

19 Ctantion.

20 (B) In markets 61 and below, adequate television service orn

21 prises thc network stations transmitting the programs of all the

22 tolevisifon networks Providing natiional transmissions, to indc

23 pendefnt commintercial stntions, fttd otte n oxval education-al

24 station.

25 (4) Subject to the provisions of subsections (a) and (bl) and of

26 olause (1) of this subsection, but notwithstanding the provisions of

27 clause (2) of this subsection, the secondary transmission to the public

28 by cab1le Lystem of a primary t. ansmis:nion made by a broadcast

29 station licensed: bythe Fedeorl Communic.ations Commission and

30 embodying a performane or display of a workl is nactionable ao n

31 act of infringement -nder sction 501, and is fully subject to the

32 remecdies prvided by setins 502 through 606, i th following

33 7eaesi

34 (A) Where the anble system, at least One month before the

35 date of the secondary transmission, has not ir-ecordEed the notice

36 speeified by subsection (d); or

37 (B) .. her- the re erene. point of the c.able system falls within

38 a cirole defined by n rnadius of thirty five nair miles, or withi na

39 radi9us as subsequently doetermined by the Federal Communicn

40 tions Commission, after notice and public hearing, from the cen
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1 ter of a Unitod Stat, tolviion markot, as dcfinod in a;ordanco

2 with -e-ubecOtio'n (f), and

3 (i) tho primary transmision in made by a tolovioion broad

4 cAst statin whos loaA l nrnoc ar1 AAs otA id; t ha m_ A the ; a nd

5 (ii) a tolevision broadeant station lieonsod by the Fodoral

6 Comnunaiom Commiscion, whoRo local servie aroa in

7 within the ma.ket, hao the xcluvsire rinht, undern anr oxlu.. i

8 lioese or other transfor of copyright, to transmit any per

9 fermneo or display of tho amo vorion of the work covred.

10 by the exOlunrvm licone or other tranfofr of opyroight; and

11 (iii) exaept where the market is one of the first fifty of the

12 United SteAtes tolovision marlkets, thc particular verion of the

13 work covored by thc oxolukivo liceof or othor tranf er of

14 oopyright has never ben transmitteod to the publi in asyndi

15 octed showing in tho markot by tho station speifiOd by pam

16 graph (ii), or by any other televioion broadcast stations-

17 licensed by tho Fodoral Communications Gemmissien whose

18 loal service area i within tho markot 2and

19 (iv) the station spoeified by paragraph. (ii) h.. givo

20 written- notice of said oxolusive rig. to the ablo system

21 within thc specifiod time limlits and in accordance with the

22 other requirements that tho Rogistor of Copyrights shall pro

23 serib by rgulation.

24 (C) WhoAA; the rfornco point of th cAle system is^ within_

25 a United States television. market, as defined in aceerdance with

26 subsction (f), and--

27 (i) the ecntont of the pall-icular_ Cmnsami:si progrmA

28 consists primarily of an organioed profeosional teoam spoirtin

29 event oc ing simlanaeousl. w;i tA i;nAl t-e ifixain nand

30 primary tranmision of tho program; and

31 (ii) the selondary trarMmisio. i3i made for reooption

32 wholly or partly outside the loal seorvice aroa of tho primary

33 trntemittOer; nd
34 1) tho seoer t ransmi ssn i _s m do fo rAception A
35 wholly or partly within th local oorvioe area of ono or Amor

36 television broadeasting stations lieensed by the Federal Com

37 munieations Commission, none of whieh has received wuthor

38 ization to transmit said program within ,sueh arca.

39 (d) CGenrMon LIc.E)17GsE FOR SEcoNDARBY TRANsIMcEn BfY CADL1,E

40 -Sqe~ft-

41 (1) For any socondary trannmicin, to to be oubjoot to nompulsory
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1 ier-ing - under subsection (o), theo cabl oyotem shall, at lcast onc

2 month before thc date of the seondary transmission, reoord in the,'

3 Copyright Offico, in ao.rdane: with requirements that the Regicter of I
4 Copyrights shall proscrib by reg.laticn, a noctioo including a statC

5 mcnt of thc idontity and address of the poreon who owns tho soccndarfy

6 tr.anmission s0rvico or has pcwr to exorciso primary ccntrol vcr it,
7 togother with the name and lecation of tho primary transmitter.

9 to compulocry li:nc;ing under subosetion (/) shall, dur"ing the monthos

10 of Jr.ury, April, July, and Octobr, deposcit with the Rcostcr of
11 Copyrights. , in aeordanne w;ith requirements that tho Regiotor chall

12 procribo by regulation
13 (A) A statemet of aecount, covcring the three months .net

14 -prooding, specifyin g the number of oha.necls on which tho cablo

15 3s-ytm ma1 de sendary transmissions to its subseribers, tho nmes

16 ned locations of all primary transmittorJ whose transmissions

17 woep ffurth&r tranSlmijtte by thc cabloe systemi , the tIotl . numbl r

18 of suborib or to th blo,,: system, and the gross amount. o pid to
19 the cable system by zubsoribers for the basic servicc of pr e;iding
20 scoondary trnsmission of primarfy broadast tranamittorvs; and

21 (B) A total royalty fcc for thc poriod covored by tho statomont,

22 computed on tho basis of spccificd percentages of tho grose reoeipts

23 from ..ubo--riber- to t e cnblo servic during said poeriod, as

24 felleowe:

25 () porent of ny gros r.ccipta up to $10,000;

26 (ii) 2 porcont of any gross rceipts totanlling moro than

27 4Vvvv brtr not vor tl $VV 0,0 0;

28 i) X poroont of any gross reeipts totanlling moro than

29 $00,000, but not more than 12 0,000;

30 (*) 1 porcont of any gross ro.cipto totalling moro than

31 Q120,000, Lbt not m orc than $16,000 gv and

32 (v) 6 poreont of any gross receipts totalling more than

33 160,000.
34 The total roy.alty fcc shall inludo an a.dditional 1 poront of

35 tho gross recipta paid by subocribors for tho basic oorvico of

36 providing geeondary transmissions of primary broadecst trans
37 .mitter for each channel on which the ablo system, under a orm

38 pulsory lieenon is pormitted by the Federal Communic.tione

39 Commission to inercats tho nutmber of signals oomprising ado

40 quate sorvioe pursuant to clauso (2) (B) of subseotion (e).

S. 1361 -- 2
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1 (3) Tho royalty if'c thus deposited shall hn dintriibutcd in e..rd.

2 anco with the following proeedu3c:3 W V ..._. ;-. _l _ . .. %1;- *'^ '... ... _; A1 A

3 (A) Duric g the month of July in each year, every p-oron claiming

8 th a^ s ...... 1.... .... Ate of O.te.be 15, 1911, 38 a. J73a and ,any

13 agent to eeiv .....pym t ................

14 (B) AerL thc fi.rst dy of Auguost of eh yearn, the Register of

15 C"pyright shall et...Jr.t whetr there cxintn contro;pvey concert'_

17 determires that nCe suceh cnrovoroapy emists, he shall, afte.r deducting

21 a--d preed to onstitute a pae o the Copyright Ryalty Tribinal.

22 in acrdanc-- e with seaontC t 03. Iv such o ases the reas.on.able admini

23 tativo costs of the Register under this rection shall be deducted p

24 to distpibution of the royal fee bythe tribumalr
25 (C.) Aftoi r dedc-.rting the ots oCf admiist r.tie.on, 15 ero Cf the

26 e ected shall b maintained in a spei..l ud, and sh
127 eonstri d COC-dmg to rpt;ins prescribed by the Register of

28 C pyrFight, to thc ce pyright ow o.eat, ga agents of

29 .... iejlwoeke

30 (p) Durpinig the pendcncy of any prcesding- undcr this subecIo

31 Register of o o tribu

32 withhold from distributog t i c ttld or. m to fthoi d igtodsatif al tei

34 pro eeod te dcistibute an aonlts tha aprnoinh ontroveribunyn

35 '(e-)'d or-t 0m L-Lws AND RESUL- -NS..;_-..

2 ina..36 rEc . Ec t provwided by clus. (2) onc and atcrc January 1,175

37 all F.ederl, State, and local la.t ad reguiations rebtrieting +the right

38 of a able system to mae1 bcc s ndary tns in any- ase madel

239 ub jeot to compulsory icn.t.singby this section tre preem.thpted b, .t

40 tite Teretier th e speeifically authorized by this subs0etionfthe

31~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~td: th*citrox.prgt rtc oyih oatyTiua hI

32~~~~ ~~1 withhold from.~;,- distrbutio .... ltsufccttoste alcam
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1 Federal Conmmunications Commission or any other governmental

2 ageny or intrumoentality shall not issue or enforco any -order, notioee

3 rule, or regulation requiring a cable system to obtain authority of the

4 copyright owner as a condition for mlaking any secondary transms

5 sion, or prohibiting a oable system from maling secondary trans
6 m;issionOs within An a Are where such ecndary tanm;is;ina ar pe

7 miscible under the compulsory licensing provisions of subsection (e).

8 However, nothing in this sectin slo l s be constnrued to preempt Athe

9 authority of the Federal Communications Commission, with respeot

10 to a cable system whose reference point is within a United States

11 television marlrot

13 primary transmission made by a television broadcast station.

17 ....... m;

18 (B) to rompel the cable sytem ro m.ke secondary transmis

19 sions of primary transmissions by television b roadcast st-ations

20 licensed by the Commission, whose locl service area is withitn the

21 maraket; and

23 as providekd by wthis seto.
24 (2) Notwithstaniing the provisions of clause (1), the Federal Cim-

25 munications Commission shall have the responsibility to establish van

26 ous criteria and definitions as provided by subsection (f), and sLIha

27 have the authority in the public interest, and in accor-dance with re-

28 quirements that the Commission shall prescribe by regulation, to do

29 the eleloliig

30 (A) to permit a cable system to substitute, fo the orignl of ther
31 station spei;fied in the ^co1pulsory licens prov;ions of par A

33 (B) to increase the number of signals of stations speified

34 in the compulsor-Y licensing provsins of clause (3) of subeec

35 tior. (e) as corn prising ad equate television service for t United

36 States television marnket; an
37 (C) to permit a cable system that is required to delete a signal

38 )undero the prtovisiens o lause (4) of subsetio (e), to Csubstitute
39 the signal oi anothe station oi the same kin and within the
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1 quantitative limits p eeified by the compulsory licensing provi

2 sions of clause (3) of subsection (o).

3 (f ) DFINITIONS.-

4 (1) A used- i;n this seotion, the following-t.rms a.nd their varivAnt

5 forms moan the following:

6 (A) A "primary transmission" i a transmision made to the

7 .publi by thc transmitting ailiy whose siga;;s are being

8 reecived and further transm!itted by tho econdary transmission

9 service, regardless of where or when the performan. e or display

10 was first transmitted.

11 (B) A "secondary transmission" is the further transmitting

12 of a primary trQansmiSsion simultaneously with the p ri-mary

13 trne mi eiOn.

14 (C) A "cable system" is a facility opoerated for purposes of oom

15 morcial .dvantage that receiveos ignals transmittod by one or more

16 television broadcast stations lieonsed by the Federal Communica

17 tions C.mmission and simultaneously makes secondary transmis

18 sions of such signale by wires, cables, or other ommunications

19 channels to subscribing members of the public who pay for suche

20 serwee.

21 (2) A usoed in this section, the following terms and their variani

22 forms have the meanings given to them in definitions that the Federal

23 Communi.atio+, ns Commission shall publish in the F.edral Regi;ter.

24 during July, 1971, and annually in July thercaftcr. Said definitions
25 shall have binding effect rpon the 1st day of January of the year fol_

26 lowing their publication ;, thcy shall bc based upon thc general criteria

27 provided by this claaus, and upon specifie criteria adopted by the Com

28 missvion i:n the publi intCoerst and in the light of changing industry

29 practicco and communications technology. Annual publication of the

30 definitions shall be aeempanied by publioation of lirsts speoeifying th

31 reference points for all cable systems in the United States, the numori

32 ^1 rank of 1 TTal Unitd States telvision markets, and al ntework sta

33 tions, iindepndent commercial stations, and nonconmrceial eduean
34 tioanAl stEions; o ,tgcthr with maps showing the sp;l oAifie g ographinal

35 location of nll said referenoe points, the area encompassed by all nsaidr

36 United States television markets, and tho lol service areas of all nsaid

37 etatiens

38 (A) The "refereone point" of a cablc system is thc longitude nd

39 'latitude, expressed in degrees, minutes, and sconds, of a point repre

40 senting the effective center of operations of n cable system, taking into
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1 aeeonmt fators of gecography, demography, and conentration of

2 subseribem.-
3 (B) A "United States television market" is a community or group

4 of communities incorporating the looal service areas of one or more

5 t-Ievision broadcast stations licensed by the Federal Communications

6 Cemmission. The numerical ranking of such a market shall depend

7 primnarily upoIn the numbeor of viewers in -th marliket receiving tele

s ;isi n signals, bt may be affented by oter fatornn s ineluding the nlm

9 ber of signals available in the market, oncentration of population,

10 industrial development, and level of inome

11 (C) The "local service area" of a broadcast station co,, mpriss th

12 en^tire geographic area ithin t radius that tho station's signal is

13 expected to reach effectively under normal onditions, including any

14 parts of the area within that radius that its signal fails to reach effco

15 tively because of terrain, structur.s, or- other physical or- tchnical

16 barriers. Whore the loca l soervie aroea of one station ovorl-aps With that

17 of another, the rverla ppi e sided n within the l al servie.

18 areas of both stations.

19 (D) A "networl- station" is a television broadcasht statien tha. is

20 owned o operatedrr by, or affiliated with, ,one of the television networ

21 providing nationwide trainsmission, and that transmits substantially

22 all of the programming supplied by su.h netrork.

23 (E) An "independent commercial station" is a television broadcast

24 station operated for ommercial advantage, other than a netw.orkl

25 statie.

26 (F) A " enonommorcial educational station" is a station operated

27 without any direct or indirect purpose of comuercial advantage, whose

28 programming e;nsists preponderantly of instructional, educational,

29 or cultural subject mattcr.

30 § 112. Limitations on exclusive rights: Ephemeral recordings

31 -(a) Notwithstanding the provioions of seotion 106, and except in the

32 case of a motion picture or other audiovisual work, it is not an infring-

33 mont of copyright for a transmitting organization entitled to transmit

34 to the public a performance or display of a work, under a license or

35 transfer of the copyright or under the limitations on exolusive rights

36 in sound recordings specified by section 111 (a), to make no more than

37 one oopy or phonoroeerd of a partioular transmission program om

38 bodeying the perfor-mance or display, if

39 (1) the opy or phonoreord- is retained and used solely by the
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1 tranmitting organizati;on that made it, ;nd no further copies or

2 phonorecords are reproduced from it; and

3 (2) the copy or phonoroeord is used solcly for the transmitting

4 organization's own trns missions within ite loA l serviee area, or

5 -for purposes of rohival preservation or security; and

6 (3) unless preseorved e.elusivcly for narchival purposes, the nopy

7 or phonoreooord is destroyed within six months from the date the

8 transmission progrom was first transmitted to the public.

9 (b) Notwitthstandinog the proviSions of sBction 106, it is not an in

10 fringemont of copyright for a governmental body or o-ther-nonprofit

11 organiztion entitld to transmit a performance or display of a work,

12 under scotion 10(ll ) orr undr the limitations on lexlusive rights in

13 sound recordings specified by section 1 14(a), to make no m.or than

14 twelve copies or ph.onorecord of par.tioular transmission program

15 embodying the performance or display, if

16 (1) no furthor .opies or p.honorecords are reproduced from the

17 copies or phonorecords made under this clause; and

18 (2) except for one copy or phonorecord that may be preserved

19 ex..lusivly for archival purposes, the oopies or phonoroeords are

20 destroyed within five years from thc date thc transmission pro

21 gram was first transmitted to the publie.

22 (e) Notwithsetanding the provisions of section 106, it is not an in

23 fringement of copyright for a governmental body or other nonprofit

24 organization to make for distribution no more than one eepy or phono

25 rooord for eaeh transmitting organization specified in clause (2) of this

26 aubsoetion of a particular transmission program embodying a perform

27 anee of a nondra-matic musical work- -of religious nature, or of a cound

28 rooo.ding, if--

29 (1) there is no dirct or indiroet ;hargo for making or dis

30 tributing any such oopies or phonorocords; and

31 (2) none of suoh copies or phonoroeords is used for any per

32 for'manee other than singl4 tral;miso.ion to the public by a tran,-

33 mitting organization entitled to transmit to the public a perform

34 Mao of the work u.ndr -a licene or- tranesfor of the .pyright;

35 a

36 (3) except for one copy or phonoreoord that may be preserved

37 exclusiv.ly for archival purposes, the opioes er phenorecords ArM

38 all destroyed within one y ear from th date the transmisron pro

39 gran was first transmitted to the public.

40 (d) The transmission program embodied in a oopy or phonorPcoord
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1 made under this setion. is not subject to protection as a derivative

2 work under this title except with the express consent of the own.ersof

3 copyright in the pro existing works e mployed in the program.

4 §443-Seof exelusive-rikts4R-piet l, graphi, and sculp-

5 tural-works-

6 {a)- Subjeet to the provisions of elauses (1) and (2) of this suW

7 esee ton e exclusive right to reproduco a .opyrightod piotorial,

8 graphic, or sculptural workl in copies under section 106 includes the

9 right to reprodue tehe-work in or on any kind of article, whether use-

10 ful or other'wie.

11 (I) Thistitle dooes not afford, to the owner of copyriglt in-a

12 workl that portrays a useful article-as suh, any greater -or 1ecsr

13 rights with rospect to the making, distribution, or disphyf-ti h

14 usefa-larticle -e pertrayed than thox .. hors under

15 the law, whether title 17 or ethe common law r statutes of a State.

16 i-effeft on mnber 31197, as held applicable and construed

17 by a ourt in aetion broughtdr thi titl.
18 -(2) In the cas of -a work lawfully reproduced in useful articles

19 tLa+ hnav .boon Offerfd for Saole or othe.r ;;distributio; n to .h.publil;

20 o.pyright Ede: not include anry right to prevent the maling, -dis-

21 tibutieon, or display ofpiectues orhotgraph of such artiles

22 i weonne ith advertisemenon ts or commntaries rlated to the

23 distribution or display of such articles, or in conneetion with news

24 reports.

25 (b) ehen a .. pitorial, gr-aphie, or- sculptural work in whieh eepy-

26 right subsists under this title is utilized in an original -ornamental

27 design a useful artile, by the pyri -propriet or under an

28 express licensc from him, the design shall be eligible for proteetion

29 under the provisions of titlo III of this -Act

30 (c) Protection under this title of a work in .. hih eopyright subsists

31 shall terminate with respect to its utilization in useful artieles when

32 ever the copyright proprietor has obtained registration of an orna

33 mental design of a useful artiele embodying said work under the

34 provisions of title TTT of this Act. Unless and until. the copyright

35 proprietor has obtained ucuh registration, the copyright pictorial,

36 graphic, or sculptu.rul w..ork shall continue in all respeet to b coveed

37 by and subject to the protection afforded by the copyright subsisting

38 under thi titlce. Nothing in this sectionlshall be deemed to create any

39 additional rights or protection under this title.
40 (d) Nothing in this section shall affect any right or remedy hold
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1 by any person under this title in a work in which copyright was sub

2 sisting on the offective date of title III of this Aot, or with respect to

3 any utilization of a copyrighted workl other than in the daesign of a

4 useful artiee.

5 § 114. Scope of exclusive rights in sound recordings

6 (a) LIM I*TnnON ON ExolusvE R;.l ons. The exclusive rights of

7 the owneor of copyright in a sound recording are limited to the rights

8 specified by clauses (1), (3), and (1) of section 106. The exluiv

9 rights of the owner of copyright in a sound recording to reprodueo and

10 perform it are limited to the rights to dupliate the sound reeing

11 in the form of phonorceords or copies of audiovisual worAlFks that

12 ;directly or indirecly recapture the actual sounds A fiedA in the reA rAd A

13 ing, and to perform those actual sounds. These rights do not extend

14 to the making or duplication of ano.ther. sound recording that is an

15 independent fixation f other sounds, or to the performance of other

16 sounds, even though such sounds imitate or simulate those in the copy

17 righted sound r d

18 (b) PEr3onzNcum RIahIITs DISwTIN. The exelusive right to per

19 form publicly, by means of a phonorecord, a copyrighted literary,

20 musical, or dramnatic work, and the- exlusive right to perform publicly

21 a copyrighted soupnd reording, arc separate and independent rights

22 undocr this titlc.

23 (e) r TCo s LIENSE PUBen DaUBLI PEe OVA FN orS CSonm

24 RErconanros.

25 . (1) Subject to the provisions of soetions 111 and 116, the public

26 performance of a sound recording is subject to ompuls.ory li.ens

27 ing under the n;itio;^ orspecified by +;this subse;tion, ;if phone

28 records of it have been distributed to the public under the author

29 ity of the copyrightowner.

30 (2) Afny porSon who wishes to obtain a compslory liceneo under

31 this subsection shall fulfill the following requirements:

32 (A) He shall At least one month before the public perform

33 anco and thereafter at intervals and in aceordance with r-

34 guirements thatt Registeor of Copyrights shall proscribe

35 by regulation, record in the Copyright Offce a: notice stating

36 UMs identity and address and declaring his intention to obtain

37 -ta compulsory license under this subse,,tion ;

38 .(B) Deposit with the Rgister of Copyrights, at annual

39 intenrval in accordaner with requirements that the Register

40 of Copyr.ghts shall prescribe by regulation, a statem+ nt ofr~e> 1 r J VVV6AW~ W +WW
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1 aecount and a total royalty fee for the period covered by the

2 statement, based on the royalty rates spocified by clause ( ).

3 o (3) In the absence of a negotiated license, failure to reord the
4 neotie, file the statcment, or deposit the royalty fee preovribed

5 by clause (2) renders the public performanee of a sound reord

6 ing actionable as an act of infringoefment undnr- section 501 and.
7 fully subject to the remedies provided by sections 602 through

8 505, but not including the criminal remedies provided by soco

9 tion 606.
10 (4) The annual royalty fees under this subsection may, at the

11 user's option, be oomputed on either a blanket or a prorated basis.

12 Although a negotiated license may be substituted for] thoe ompul

13 eory license preosoibed by this subsection, in no nase shall the

14 negotiated rate amount to less than the applicable rate provided

15 by thias clause. The following ratCes shall- be applicable:

16 (A) For a rdio or television broadncat station licensed by

17 the Federal Communications Commission, the blanket rate

18 is 2 poerent of the net receipts from advertising sponsors dur

19 . .g the applicable period. The alternative prorated rate is a

20 fraction of 2 percent of suoh net receipts, based on a ealeu.

21 ntion mad in nA cordanoe wAith a standard formula that thA

22 Register of Copyrights shall prescribo by regulation, taking

23 into account the amount of the station's commercial time

24 devoted to playing copyrighted sound rcoordings and whether

25 the station is a radio or television broadcaster.

26 (B) Subject to section 111, for background music ic.es

27 and other transmitters of perfermanees of sound recordings

28 the blanket rate is 2 percent of the gross reneipts from sub

29 seriboes or others who pany to receive the transmission during

30 the applicable period. The nlternative prorated rate is n fran

31 tion of 2 peroent oAf suh gFross reeipts, bansed on a anlculnation

32 made in accordance with a standard formul thant the Register
33 of Copyrights shall prescribe by regulation, taking into na

34 count the proportion of time devoted to musicl performnnanees

35 by the transmitIter during the applicable period, and the ox

36 tot to which the transmitter is also the owner of copyright

37 in the sound reeordings performed during said period.

38 (C) For an operator of oei operated phonoreeerd players,
39 a1 t6ht Atom is Eofined by etion 116, and for a cable system1
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1 a s tIhat term is definnd by soction 111, the .ompulsory licensin;

2 rates shall be governed emclusivdly by those recpeotivc see

3 tions, and not by this subsection.

4 -(D) Fer all othr.. user not otherwise -. mptcd, the blanklot

5 rate is $25 per yea for erach location at which copyrighted

6 sound recordings are performed. The altornative pro.ate4

7 rate shall bc based on the number of seprato perfo:mancs

8 of such works during the -year nd, in aeeordanee with a

9 standard- formula that the Rgitetr of Copyrighlts shalll pe-

10 scribe by rogulation, shall not oxceod $5 per day of use.

11 (d) Exdmr'oNs. In addition to tses-exeempedd from liability-by

12 section 110 or subject to the provision3 of seotion 111 or 116 any

13 person who publicly performe a eopyrighted sound recording and who

14 would otherwise be subjeot to liability for sueh performance 4s-esX-

15 empted from liability for infringement and from the compulsory

16 licensing requirements of this section, during the napplicabl nnnual

17 period, if

18 (1) In the ease of a broadeast station, its gross receipts from

19 advortising sponsors wore less than $25,000; e-

20 (2) In the ease of a baklgr.ound music servicn o r othoer transmit

21 tcr of performances of sound rcordings, its gross receCipts from

22 subocribers or othror who pay to receivo the transmission were e
23 tha $10nnn
24 (e) DIfSmtRHTION OF ROYrIES.

25 (1) During the-month of September ifn each year, every person

26 claiming to be etit....ed to .....ompulsoery .liese fees unde this.

27 tion for perfoermancos during the preceding tv clve mounth periodr
28 shall file a claim with th R..gitr of Copyrights, in accormdaneor

29 with requirements that the Register shall prescribe by reg ulatin.

30 Sueh olaim shall include an agreement to aceept as final, emcept aw

31 provided in section 809 of this title, the determination of the Copy -

32 right Royalty Tribunal in any ontro versy concerning the distri

33 bution of roylty fees deposited under subelause (R) of subsection

34 (o) (2) of this section to which the claimant is a party. Notwith

35 staading any provisions of the antitrust Uaws (the Act of Oe

36 tober 15, 1914, 38 Stat. 730, and any amendmcnts of any sueh

37 laws), for purposes of this subsection any elaimants may agree

38 among themrlves aAs to the proportionate division o-fempulsery

39 lieensing fees among them, may lump their laims together and
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1 file them jointly or nas n singlc elaim, or may designate a ommen

2 agent to receive payment on their behalf.
3 (2) After the firat day of October of- each year, the Registr of

4 Copyrights shall determine whether thoro exists a controversy con
5 eorning the distribution of royalty fees deposited unde-r suba.se

6 (B) of subsection (o) (2). If h. determinec- that no suoh contro
7 versy.e.ists, h nll.. aftor deduting hie roasonnblo nadminietra
8 tiroe csts under this section, distribute such fees to the copyright
9 owners and performers entitled, or to their designated agents.

10 4I he finde th at osuh a ontroversy exists ho ashall ertify to that
11 fact and proceed to constitute a panel of the Copyright Royalty

12 Tribunal in aecordanoe with seotion 803. In su;h cases the rea on

13 able administrative eosts of the Register under this section shall be
14 doduotod prior- to distribution of the royalty fco by thctribunal.

15 1(3) Fo .. th purposes of this etion

16 (A) Ono half of all .royaltie to b ditributod sha; -nl paid
17 to the opy-right own ers, and the other half shall be paid to

18 the performers, of thoe sund recordings for whieh elnims have

19 ben made under lause (1) ; and

20 (B) During the pondency of any proceeding under ti.is
21 section, the Register of Copyrights or the Copyright Royalty
22 Tribunal shall withhol from distribution an nmount suffi
23 cient to satisfy all claims with respcot to which a controversy
24 exists, but shall have disceetion to proceed to distribute anry

25 amounts that are not in contreverso.

26 f{)- R e - TO OImIEn SEeTiois. Thec public performane- of
27 sound reorodings by means of secondary transmissions and coin oper

28 ated phonorcoord players is governed by sections 111 and 116, respeec

29 tively, and not by this section, ecept that there shall be an equal
30 distribution of royalty fees for suh publi poerformances between
31 copyright owners and performers as provided by subsection (e) (3) (A)-

32 of this seetion.
33 (g) DEuiNiroNs. As used in this section, the following terms and

34 thoir variant forms mean tho following:
35 (1) "Commerianl time" is any transmsion progrnm, the time

36 for which is paid for by a eommerial sponseor, or any transmis
37 sio program that is interrupted by a spot commercial announce

38 mont- At intrals of loss than fourteen and one half minutes.
39 (2) "Performers" arc musicianns, ngcrs, conductors, actors,
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1 narr.tors, and others whoe. performance of a literary, m.usi.al

2 or dramatic work is embodied in a sound recording.
3 § 115. Scopc of cxclusivc rights in nondramatic musical works:

4 Compulsory license for making and distributing phono

5 records-

6 Tn thc case cf nondpramatic musical works, the exclusive rights pro-

7 vided by clauses (1) and (3) of sccticn 106, to make and to distri-bute

8 phnerfeerds of such wor·ks, arc subject to ompulsory liensing underL

9 the cnrdiAti ons specified by thiAsl sec tionA.

10 (a) AVl(ADI.I* T-Y AND Scornn or Cozgrusrouvr LICRERNSE.

11 (1) WAThen phonorcerds of a nondramatic musicall work have

12 keen distributed t tthe public under the authority.. f the .opyrig

13 owner-, any prs ay, by complying with the provisicns of

14 tl;his section, --b;ain a compu.lsory li;ense to mak-e and diri-.bu1te

15 phonorecords of the work. A pe-rson may obtain a compulsory

16 liense only ;if his primar; pur i making pho~ r .. eerds is to

17 dlistribute them to the public fcr Private use.

18 (2) A compulsor. licene include. the privilege f making; a

19 musal arran.gement of the work to . the extent ne.essary to con

20 form- it to the style or -mrnner of ;in-tr-pretation of the perorm-

21 an-ee involved, but the arrangement shall not chnge thc basic

22 melody or fundamental arhacAter of the work El, and. shall nt be

23

23 subject to protection As a derivative work under this title, except

24 with the expr-ess coAnsentI__* of the copyright owner.

25 (b) Nenen or IlnmNnN To OBToin Comi-rursotnh LENs n; Drc10
NATION o. OwNEI or PR ^nL1..a.;e Rionrc.

27 (1) Any per-son who w-ishe-s to obtafin a compulsory license,

28 under this section shall, befe er within thirty days after. making-

29 and before distributing any phonorcoeor-ds of the wor-k, serve notice

30 of his intention to do so on the copyright owner. I the registra

31 Li or ther-^ publi; records of t.he Copyright Office d nt identify

32 the copyright owne and in de address at whih notie

33 be served n him, it shall be sufficient t file the noti.e of intention

34 in the Copyright Office. The notice shall comply, in form, con

35 tent, and manner .of serve, .wi.th requirements tha-t the Regi;ster

36 of ̂ Copyrights shaoll prscribe by regulation.

37 (2) if the copyright owner so requests in writing net later than

38 ten days after- service or filng of the notice required by clause (1),

39 the perser1 exercising the ompulsor-y license shall designate, o

40 a label or container ccempnying each phonoreord of theA woer-k
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1 distributed by him, and in the form and mnnner that the Regiter

2 of Copyrights shall prescribe by rogulation, 'the name of the
3 copyright owner or- his agent to whom royalties for public per

4 formano f the work nare to be panid.

5 (3) Failur to erv or,, fil- the noti-c required by clause (1), or

6 -to design;at th name of the owner or agent as required by nlause

(2), orel es the porlss1ibility of a eompulory k;ense and, irn the

9 tion r.of phonecords actionable as aets of infringement undr er see

12 ) .Y A .......... C.... ....................

16 titled tco reyalties for phonsorerds mado nd distributed ~ after he

17 is s; ide^ntified but he is not entitled to rc e fr any phonn

18 rocrds p1 evifusly made and distributed..

19 (2) Exept as pntroided by cla.use (1), the roytalty u1nder al

20 cmpulosory license shall be payable for evef phonoroeerd ntmade

21 and distributed in aecordanc. with thc license. With respect to

22 each work embodied in the phonorecord, the royalty shall be either

23 two and one hal.f cnts, or one half ent poer minute of plying;

24 -time or fmotion thereof, whichev, r amount is larger.

25 (3) Royalty payments shall hb madc quartorly, in. January,

26 .~pril, July, and October, and shall include all royalties for the

27 threc months next preceding. Eaeh quarterly payment shall be

28 acompanied by a detailed statoemet of aeount, which shall com-

29 ply in form, conte and-manecr of ccrtificaon with- require-

30 ments that tho Register of Copyrights shall prescribe by regula

31 tion.

32 (4) If tho copyright owner doss not receivc the quarterly pay

33 mtement nn t of ae...count when du.. ho may give w'ritten

34 notic to the licenses that, unless the default is remedied within

35 thirty days rm th date of the n.otic, the Oompulsory licen.e

36 will bo automatically terminated. Such teminationf renders the

401i .... u .W6

VV35. EX V
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1 §116 Scope a of exclusive rights in nondramatic musical works and

2 sound recordings: Public perfcrmcancs by means of coin

/3 ;operated phonorecor.d players

4 (a) LIMrTATION ON EXOLUCSIVE EI*IT. In the case of au non

5 drnmnati musical -workr cmbodied in a phonorecord, and in the canse

6 of a sound recording, thce eclus.ive riht under clause (4) of setion

7 106 to perform the work publicly by man of a coin operated phono

8 rcord playr is limited as follows:
9 (1) The proprietor of the establishment in which tho public

10 performance takes plaeo is not liablc for infringomcnt with re

11 spOct to suoh public performance uniless:

12 (A) h is th, operto, r of the phonorecord playor;. o

13. (B) he refiuses or fails, within one month after receipt by

14 rrogistered or certified mail of a request, at a time during

15 whieh the certificato required by subelauso (1) (C) of sub

16 section (b) is not affixed to the phonoreoerd player, by the

17 opyright owmne, to mnlke full d.iseleoure, by registered or

18 certified mail, of thc identity of the operator of the phono

19 ed r

20 (2) The operator of the coin operated phenorecord player may

21 obtain a compulsory license to perform the work publicly on that

22 phonorecord player by filing the application, affixing the certifi

23 cate, and paying the royalties provided by subsection (b).

24 (b) REenoAoIoNN Or COIN OPr tr PnoNOnRzeoR PAyEn, AP

s25 rIxAon or CEOrTIIOATE, AN RerALTn PAABLL TUNDER CONPUL

26 Bor LIeNE.

27 (1) Any operator who wishoes to obtain a compulsory license

28 for the public performance of works on a coin operated phone

29 record player shall fulfill the following requirements:

30 (A) Before or within one month after such performances

31 arc mad o available on a particular phonoreoord plyer, and

32 -during the month of January in each cuoeeeding year that

33 suOh performancce are mad availabhe in that particular

34 phonoroeord player, he shall file in the Copyright Office, in

35 co-rdanmee with requiremoents that the Register of Copyrights

36 shall presoribe by regulation, an application oontaining the

37 name and address of the operator of the phonorecord player

38 and the manufaoturer and serial number or other explicit

39 identification of the phonorooord player, and in addition to

40 the fee-prescribed by clause (9) of sectien 708(a), he shall
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1 deposit with the Register of Copyrights a royalty fee for.

2 -the current alendar year of $9 for that particular phone
3 reoord player. If sueh porformanceo are made available on a
4 particular phonorecord player f.or athe first time after- July 1

5 of any year, the royalty fee to be depositeod for the remainder

6 of that year shall be $1.50.
7 (B) Within twenty days of receipt of an application and a
8 royalty fee pursuant to cubelause (A), the Register of Copy
9 rights shall issue to the applicant a eortifieat for theo phono

10 0roord player.

11 (C) On or before March 1 of the year in which the e.rtifi

12 eate proesribed by subelause (B) of this .lau.o is issued, or

13 within ten days after the date of issueo of the oertificate, the
14 operator shall affix to the particular phonorecord player, in a
15 position where it oan be readily examined by thc public, the
16 certificate, issued by the Register of Copyrights under cub
17 clause (B), of the latest application made by him under ub-
18 clause (A) of this elauso with respcot to that phonorceord
19 player.

20 (2) Failure to file the application, to affix the ertificate or te
21 pay the royalty required by clause (1) of this cubsection rcnders

22 -the public performance aetionable as an act of infringeont under
23 section 501 and fully subject to the remedies provided by section
2424 502 through 506.

25 (o) Disfmnunon or ROYvArs.

26 (1) .During the month of January in .eah ynr, every person

27 olaiming to be entitledto ompusory license fees under this sction
28 for performanees during the preceding twelve month period shall
29 file a claim with th Reogister of Copyright, in orde with

30 requirements that the R .gister shall prescribe by regulation. Such

31 claim shall include an agreement to accept as final, except as pro

32 vided in setion 809 ef this titl, th to of th Cop

33 right Royalty Tribunal in any- controversy cone rni ng the -distri-

34 bu;tion f royalty fees deposited under subelause (a) of subs.

35 tin (b) (1) of this section to which the laimant is n party. Not
36 withstanding ay prisions of th titrust laws (the-Aet-

37 Oeteber 15, 1911, 38 Stat. 730, and any mendments of any such
38 laws), for purposes of this subseetion any claimants may agree
39 among themselves as to the proportionate division of empulsory
40 licensing fees nmong them, may lump their claims together and
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1 file thornm jointly or a a single claim, or may designate a common

2 agent to receive payment on their behalf.

3 (2) A ftner the fin-rst nday of Otober h orf a yea, the Register of

% A^_...:~. ~L.11 V,,,,-:, VA,_ -L VA, W; ,i- J. ,^..+ ,,.,.,.vv.o v.4 Copyights shalls determine whether there exists a controversy

5 concerning the distribution of royalty fees deposited under sub

6 clause (A) of subsection (b) (1). If ho determines that no suh_

7 controversy exists, he shall, after dedueting his reasonable ad

8 ministrative costs under this section, distribute such fees to the

9 copyright ownenrs and performers cntitled, or to their deosignated

10 agents. If he finds that such a controversy exists he shall certify

11 to that fact and proeeed to constitute a panel of the Copyright

12 Royalty Tribunal in acordance with section S03. In such cases the

13 reasonable administrative oosts of the Register under this section

14 shall be deducted prior to distribution of the royalty fe bfy the

15 tribunal.

16 (3) The fees to be distributed shall be divided as follows:

17 (A) One ninth of the fees to be distributed shall be allo

18 oated to copyright owners and performers of sound record

19 ing, and the remainder to owners of copyright in nondra

20 matic mueosal works;

21 (B) The fees allocated to copyright owners and performers
22 of sound recordings shall be divided equally betwoeen them, as

23 provided by section i1(f);

24 (C) The fees allocated to owners of copyright in nondra

25 matie musical works shall be distributed as follows:

26 (i) Every copyright ownr not affiliated with a per.

27 forming rights soeiety shall roeive the pro rata sharoe

28 of the fees to be distributed to which such copyright

29 oGwner proves his entitlement; and

30 (ii) The porforming rights soeieties shall recive th

31 remainder of the fewo to be distributed in suoh pro rata

32 shars a they shall by agreement stipulate among them-

33 Bolves, or, if they ail to agree, the pro share to

34 whih suh prfrming ights societies prove their

35 entitlment .

36 (D) DTuring.: the pndny of any pro.eeding -under this

37 section, the Rogister of Copyrights or the Copyright Royalty

38 Tribunal shall withhold from distribution an amount u ,ffi

39 cient to satisfy all claims with respect to which a controversy
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1 exit, but shall have discretion to procmd to distribute any

2 amounts that Sar not in controversy.

8 (1) The R.ogstor of Copyrights,, shall p"' mulgt rgul .ti..ny s

4 under which persons who can reasonably be eoxpeted to have

5 claims may, during the year in which performances take plaoe,
6 without expense to or harassemnt of operators or proprietors of

7 stablishmenta in which phonoreoord playersm ar located, have

8 suoh aeOSSa to suoh ostablishments and to the phon oroeord players

9 4eeated therein and oueh opportunity to obtain information with

10 rospect thereto as may be reaonably neoessary to determine, by

11 sampling procedures or otherwise, the proportion of ontribution

12 of the musical works of each such perorn to the earnings of the

13 phonoroeord players for whih foees shall have been deposited.

14 Any peron who alleges that he has been denied the acens per

15 mitted under the regulations prescribed by the Register of Copy

16 . right, may bring an actio-n in the United States District Court

17 for the Distriot of Columbia for the cancellation of the compul

18 sory liense of the phonoreceord player to which such anoess has

19 been denied, and the court shall have the power to dcolare the

20 ompulsory liennseo thereof invalid from the date of issue ther-eof.

21 (d) GmmNAwL PnNALIES. Any peron who knowlingly maes aA

22 falsoe reproesentation of a material fact in an application filed under

23 lause (1) (A) of subsecotion (b), or who knowingly alters a certificate

24 issued under clause (1) (B) of oubsection (b) or knowingly affixes

25 such a eortificato to phonorcoord player other than the one it covers,

26 shall be fined not more than $2,500.

27 (e) ITImm ONs. Asl used in thias setion, the following terms and

28 their variant forms mean the following:

29 (1) A "oein operated phonorecord player" is e machine or de

30 viee that.,

31 (A) is employed solely for the porfrmanee of non

32 dramatic musioal works by means of phonorecords upen

33 being activated by insertion of a coin;

34 (B) is located in an stablishmont making no direot or

35 indirect charge fr adm;isn;n-

36 <C) is aeoempanied by a list of the titles of all the musical

37 works available for performance on it, whih list is anffixd to

38 the phenoereord player or posted in the establishment in n

39 prominent position where it can be readily dxamined by the

40 publio; and-

S. 1361-- 3
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1 (D) affords a choice of workl avaiiable for performance
2 and permits the choice to bo made by the patrons of the

3 eestablishmant in which it is located.

4 (2) An "operator" is any person who, alone or jointly with

5 other6-

6 (A) owns a eoin operated phonorecord player; or

7 (B) has the power to maL a coin .operated phonorecord

8 playeo av1ailable for placement i;n An notablishment for pur

9 poses of public performane. ; or

10 -(C) has the power te to ercise primary control over the

11 S6lection of the musioal works made avaiilable for public

12 performance in a ooin operated phonoroeord player.

13 (3) A "performing rights soeiety" is an assoeiation or corpora-

14 tion that lionOses the public perforn iofe of nondramatic musical

15 works on behalf of tho copyright owners, u--h as the American

16 Soeiety of Composers, Authors and Publishers, Broadcast Music,

17 Ine., and SESAC, Ino.

18 §117. Seope of exclusivc rights: Usc in conjunction with cornm-

19 puters and similar information systerm6

20 Notwithstanding the provisions of stionsc 106 through 116, this

21 titlo does not afford to tho owner of copyright in a worl any greater

22 or lesser rights with respect to the use of the w.ork in conjunction with

23 automati; systems capable of storing, processing, retriving, or trans

24 forring information, or in onjunc.tion with any similar deovice, ma

25 chine, or process, than those afforded to worls under the law, whether-

26 title 17 or the oommon law or statiutes of a State, in effoet on Decem
27 hber 31, 1974, as held applicable and construed by a court in an action

28 brought under this titlc.

29 Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER
See

202. Ownership of copyright as distinct from ownership of material oe

30 § 201. Owncrship of copyright

31 (a) TINMh O.WN.Is.. Copyright in work proteoted under this

32 title vests initielly in the author or authors of the work. The authore

33 of a joint work ar co oners of copyright in the work.

34 (b) Won. M.nn Fon 11m. In the crase of a work mad. -for hire,

35 the employor or othor person for whom the worl was prepared is

36 onsidered tho author for purposes of this title, and, unlezss the pafrtie
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1 -have expre.ssly agreed otherwise- i; n writtoen instrument signed by

2 them, owns all of the rights comprised in the eopyright.

3 -(43 CoNnTurn-mugoNxs To CoLLErCFTIr WoRKs. Copyright in each sop-

4 aratoe contribution to A collective work is distinct from copyrig;ht in

5 th'e olleetive work" l as whole, and vests initially in the author of the

6 contribution. In the absence of an oexpress tranfr of the copyright

7 -or of any rights under it, the owner of copyright in the collective

8 work is presumed to have acquired only the privilege of reproducing

9 and distributing the centribution as part of that particular olleetive-

10 wFork, any revision of that collctive w.ork, and any later colletive

11 work in the same ories.

12 (d) TnANrER or OWNnRSEr.

13 (1) The ownership of a copyright may bh trtansforreA in-whele

14 or in part by any means of conveyance or by operation of law, and7

15 may be bequeathed by will or pass as personal property by the

16 applicable laws of interstate su.cession.

17 (2) Any of the eclusive right compri;sed in a- copyright,

18 including any subdivision of any of the rights specified by section

19 106, may be transered as provided bylae (1) and we pa

20 rately. The owner of any particular exclusive right is entitled, to

21 the extent of that right, to all of the protection and remedies

22 .aeerded to the copyright owner by this title.

27 which the work is embodied. Transfer of ownership of any matcrial

28 object, including the copy or phon.oreord in which the work is first

29 fixed, does not of itself convey any rights in the copyrighted work

30 embodlied in the object nor-, in the absence of an agreement, does

31 transfer of ownership of a copyright or of any cl..usive rights under

32 a o-pyright convey property rights in any material object.

33 § 203. Termination of transfers and licenses granted by the author-

34 .(a) CONDITIONs FOR. TEIrn. NAoTl. In the case of any work other-

35 than a workl made for hire, the exelusive or noriexclusive grant of a

36 transfor or license of copyright or of ny r under a copyright ,

37 xecu..ted by thc author on or after tJanuary 1, 1975, otherwise than
38 b :ill, is subje;t to ter-mi.nation under the following conditions:

39 ()I Tn the ease of a grant yexeutted by one author, torminatione

40 of the grant may be effected by that anuthor or, if he is dead, by
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1 -the prson or per-sea vho, under olaueo (2) of this suwvtion-,

2 own and are entitled to oxereiseo a total of more than one half of
3 that author's termination interest. In the ease ef a grant executed

4 bytwo or more authors of a joint-work, termination of the grant

5 may be effeeted by a majority of theo author.s who esxeuted it;U

6 if any of suh authors is dead, hie terminantion interest may-b -

7 exoerised ao a unit by the person or persons who, under clause (2)

8 of this subsection, Own a^nd aro entitled to Oeercise a total of more

9 thn on half of his intrcest.

10 () Whre an author is dead, his eor- her termination interest is

11 owned, and may bo exercisod, by his widow (or her widower) and

12 ehildren or grandehildrcn as follows:

13 (A) The widowm (or widowor) wne theo nauthor's entire ter

15 grandchildren of the author, in whieh ease the widow (or

16 w*idower) own one hanlf of tho author's interest;

17 \(B) The author's suaviving hildren,; anad the rin

18 ehildren of any dead child of the author, own thenauthor's-

19 d~e;ontiro tormination interest unles there : wid : (er wd-

20 owr), i"n whieh a thoe h o.wncrhip of one h1alf of th author's

21 interest is divided among thom;
22 (C) The righte f thoe author'es ehildren and grandchildren

27 of them.

28 (8) Termination of the grant may be effeeted at any time during

29 a period of fivo yars beginning at tho d of thiry five yea from
30 the date of exeution of th grant; or, if tho grant cov-rs tho right

31 of publication of tho worl, tho period bogins at the ond of thirty-

32 five years from tho dato of publieation of the work undor the grant
33 -or at the ond of forty years from the date of eocution of tho

34 grnt, whichovor term ends earlier.
35 A(4) Th term ina;tion sall be effeAted by serving san advanae

36 inotice in writing, signel by thc numbeor and proportion of ownrs

87 of terminatiAon interests required under elauses (1) and (2) of this

38 uir bseei-duly autherized agents, upon the grantee

39 or his suessor in titl.

40 (A) The notice shall state the effective date of the t;rmina
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1 , whi shall withi e fiv yea poriod speoeifiod by
2 claueo (3) tf this subotion, an"d tho noti. shall bo cermvod

3 not les than two o more than ten yos beforo that date. A
4 -copy of tho notic shall be rcoordod in tho Copyright Offlce

5 ro the effotive date o teminatin, as a condition to its

6 . taking -effeet

7 (B) The notie shall comply, in fom, contvnt, iand ma&

8 naer of revic, with fequipemento that tho Rgirstcr of Copy
9 -*ights sh&ll prescrib by regulatior.-

10 (5) Terinatio of the grant a be effet . .not- withstarnd

13 (b) EPor OF ThNAIO LL, .IUpon tho ofLfctive dato of teornv-

14 tionf, a-rightwdunder this title that wer c d by the terminatOd
15 grat revert to the author, author, and othor perzon owning teri
16 nation ito ts under claunus (1) and (2) of susetio:^n (a), includ
17 ing thoso owners who did not join in signing tllo notieo of tormination
18 under clause (4) of subsection (a), but with the follokwing limit.taior.
19 (1) A derivative work preparod under autheoity- o the grant
20 -foe its t.e.. inatio.n ay .ntin - .t be. tiizcd: -de the te-r'.
21 of the grnt afcr its ter mitiatmrn, but this priviloge deos not ex-
22 tend to tho preparation after thc termination of othrd eroivscin
23 woerks based upon the opyrighted work eavercd by te tCerminated
24 grnnt.

2425 (2) The future rights th^at will revrot upon termination of the
26 grant become vostrd on the date the notice of termination has
27 boen served as provided by clause (1) of subhootion (a). The
28 Tights veost in the author, authors, and other perons named in,
29 and in the proportiorate shares provided by, clauses (1) and ()
30 sof obseetion

31 (3) Subject to the provisions of .caus, (4) of this &oub otien,
32 a further grant, or agreement to make a rthr grant, of any
33 .t oovored by a. terminated grant is valid only if it is Signed by
34 the same numrber and proportion of the owners, in whom the
35 -ight hase vstod under elauso (2) of this suboseticon, asrc ro
36 tquird to terminte the grant under elaufss (1) and (9)-eofeub-
37 seetion (a). Such -further grant or agreement io effotie it

38 .. ee.t . of t n /hom .the rignt it er has vestod

39 lm4e laause (2) of this osubbsection, including those who did not

40 jiii ig it. If any r dies afer rights under a termi
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1 nated grant havo vested in him, hie legal representativea, lega

2 teee, or heirs at law represent hinm for purposc of this clause.

3 (4) A further grant, or agreemecnt to make a futLer grant, of

4 any right covered by trmnatd grant is valid only if it is made

5 after the oective ddate of theCmiaon A ans exseption, how

6 ovr, an agreement for suh aE further grant may be made betwee

7 the -perso provided by clautse (3) of this subsection and the

8 original grantee or hio zuaceecor in titlo, aftor tho notioc of tormi

9 ntioen has been served as provided by clnase (1) of subsoetionl (a).

10 fb) Termination of a grant under this section. aif.cts only those

11 righte covorod by the grant that arise under this title, and in no

12 way affcots rights arising under any other Federal, State, or for

13 -igin lav.s
14 (6)- Unless and until termination is off cteld under thi setion,

15 tte grt, if it deoC not provide otherwise, continues in of..et for

16 the term of copyright provided by this titl.

20 memterand of the transfer, i iin writing a-nd signed by the owner

21 of the rights conveyed or his duly authorized agent.
22 (b) A certificatc of aek.owledgement is .ot required for the validity

23 of a transfer, but is prima faoie evidence of the execution of the

24 tranf er.if:

25 (1) in tho case of a transfer czecuted in thc United Statos, tho

26 -cortificate is issued by a poeron autherized to adminiser oaths

27 tn the Uited State o

28 (2) in thce case of a transier executed in a foreign country, the

29 certifictec is iss..d by a diplomatic or ^onsular offic.r of th.

0 Uonited States, or by a person authorized to administer oaths

31 whose authority is proved by a certificate of such an .. ffior.

32 § 205. Recovrdtion of transfer; and other documents

33 (a) CONDneOs ron REOaBDATIo. Any traisnser of copyright ovwn

34 e-rhip- t r othr document pertaining to a eopyr-ight may be recorded

35 int1 th^e opyright Offie if the doument fild fo recordation bears the

36 atuattl t signture of the persn who executed it, or- if it is accompanied

37 by a sworn or official eetificatiro that it is ab tre Uvopy of the orignl,
38 sigtecd doetmeftt.

39 (b) GriOA oF REooAOeN.- The Reogiter of Copyrights
40 shall, upon rccipt of a document as provided by 5ubseetioe1 (a) and
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1 of the fee provided by section 708, record thc dooumcnt and return it
2 with a certificate of recerdation.

3 (e) R emrnnneN m CGe-nafmune Nrnoen. Reoordation of a delou
4 ment in the Copyright Office gives all persons constructive notice of the

5 fats stated in the recorded document, but only if:

6 (1) the document, or material attached to it, specifically identi

7 fie the work to which it pertainAs s0 that, aftcr the document is in

8 doeed by the Register of Copyrights, it would be revealed byn
9 reaoenable search tnder thce titl or rogintratio. number of the

10 workl;, and

11 (2) registration has been made for the work.

12 (d) RwodnRAmwO Av rREs q E "O{ N E- !Nvo IT Sw. No per

13 son flaiemirg by virtue of i transfer to be the ower of cop3 right or

14 of any exclusive right undor a copyright is entitled to instituto an i

15 frigement action under. this title until the instrument of transfer

16 under which he claims has been recorded in the Copyright Office, but

17 suit may be instituted after such recordatien on acause of actiolr that
18 arose before recordation.

19 (e) Pfdrmoa±r BEwzW CEowrucNw; TRhNSFERS. As betwcen two
20 c +nflicting transfers, the one ee.utedI firt prei,,.l if it is recrded, in

21 te manmer requi.. d to give oenstructive notioe under aub..eti on (e),

22 within one month after its execution in the United States or within two

23 months after its execution abroad, or at any time before reordati i

24 such mannir of the later transfo . Otherwis the lat- r tnfe.r provil.
25 if recorded first in sch manner, and if taken in geood faith, for valu
26 able consideration or on the basis of a binding promiZe to pity ulal-

27 ties, and without notice of the earlier transfer.

28 (f) Pmninr B.....N CoN.I.n. T.N.E.. oP Ow.nns.. ANC.

29 Noieffleomgnsx LIVNsE. A nonexeolusive license, whether reordoed
30 or not, prevails ovor a conflicting transfer of Aopyright ownerohip if

31 the-license is evideneed by a written instrument signed by the owner of

32 the rights licensed or his duly authorized e ynt, and if:

33 (1) the license was taken beforoe exeution of the transefr; or

34 (2) the license was taken in good faith before ro.ordation of.

35 the transfer and withouet notie of it.

36 Chapter 3. DURATION OF COPYRICIHT
S-ee.

201. Prc Cption w-ith rcpeet to othnr laws
a Duration of copyri-- t: Works ,, ate on or aftor January 1, 1076.

308. Duration of copyright: Weork created but not published or copyrighted
eforc JanuarPy 1, 1075.

801. Duration of copyright:. Subsiting copyrights.
80. Duratien of copy-igt Terminal dat.
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1 M ,01. Prc cmption ..with rcspct t- ocr+ laws

2 (a) On and efter Janu-ry 1, 195, all rights in tho nature of nopy

3 right in works that come within the subjoct mattCr of copyright ao

4 specified by sections 102 and 108, whether created before or afteL that

5 date and whether publishod or unpublishod, arc governod oxusclively

6 -by this -title. Thereaftor, no poron is ntitled to copyright, literary

17 proporty right, or any equivalent legal or cquitablo right in any such

8 vork underE the ommon a1QW or stltutos of any Stato.

9 (b) Nothing in this title annuls or limits any rights or remodics

10 undor tho common law or statutes of any Stato with respect to:

11 (1) unpublished material that does not come within tho subjoct

12 matter of copyright ao specifiod by sections 102 tnd 108, incu di--L-

13 WOrks O, author.hip not fixed in any tangiblc medium of

14

15 -() any caus of mac aprising from undertakings commenced-

16 beforo January 1, 19Th,

17 3) aotivitieso violating rights that arc nlet equivalont to any of

19 fied by section 106, including breachrs of contract, breache -#-

20 neuat, invasion of privasy, deiamation, and deceptivo trade prac

21 ties uch teas ps.ing off nd false ropreosntation.

22 M 8. Duration of copyright Workls created on or aftcr Jan-

23 ary l, 197

24 a) IN G aNER*a Copyright in a worlU created on or &fter Janu

25 ary- 1, 4976s, bsists from its cation and, exept as provided by th

26 following subsections, endurce for a tCerm consisting of the life oe
27 the autthor and fifty years aeftr his -eat.

28 (b) Joinn Wenrs. In the oase of A joint werkL prepard by two

29 r moro u.thors who did not -work for hir, the o.pyright enduresor

30 a term consisting of tho life of th last surviv ng author and fifty

31 ars--fter- his deat+lt

32 _fees WORKe, PaOH otNreMq U t onus, AND Wonre 1f DD

34 epa wolr made for hireo fr, th ight du or -a term of seventy

35 five years from the year of its Pkfiatpubioatioean, or a term of one

36 hundred yearfea-oi-theea f it reation, w3hichevellr expires first

37 itfbef re-te-en- of such term, the identit- y of one or moer of the

38 authon of an anonymous or pcudornymous work-is-eeal aine

39 records of a rcgi-tration 9d-4for- thwektundee subseeetion(a

40 e--or (d) ofe see t 7 inho eerd- Oide4-by this subsection,
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., the copyright in the work e tdures for the torn speified by .ubseotiona

2 (a) or (b), based on tho lift of tho author or authors whosc identity

3 .. ha. been revealed. Any pers. i having an interest in the .oprig.ht in

4 an anonymous or pseoudonymous workl may at any time reord, in

5 re.ords to b- maintainod by the Copyright Offico for that purpoco, a

6 atattemnet identifyng onc o. moro authors of the work the statement

7 shall also identify the person filing it, the na.ture of his intrest, the
8 ouree of hit informfation, and tho particular workl affoeotod, and shall

9 oomply in form and content with requiremonts that the Register of

10 Copy right-s shl prcscribe by regulation.

11 (d) RBereo s RBELATINOG TTO DBAT-I eA Ione. Any person having

12 tan inftrt in a oopyright may at any time reaord in the Copyright
13 Offiee a statement o the date of death of the author of thc copy

14 -righted work, or a Satatomx that th author i till livin on a par

15 tioular-lr date. Tho statoment shall identi-efy -pereon fli-t-4he

16 areo-hi'-itepestn -th- c -sur4e- f r in n-shal

17 eeomply in- form and ontent with requirements that the Register

18 of Copyrights shall prescribe by regulation Th Register shall

19 maintain incurr ent rords of inforMatn rl!ating to the death of
20 autheso ef copyrighted works, basd uch-e ed-tatemnt
21 and, to the extent ie considers practicalle, en data contained in any

22 of tlhe peoorfo of theCopyright Offieo or in othor refereneo source.

23 (O) ph.UM. p.ON AS T ATIOn's- DLATII. Aftor a priod: of

24 - ...fi- o theyer a Aim .f. . -t.ar ..rpubblieatii of .a w.ork, or a

25 period of-one hundred years from the year of its; crestion, whiche.er

26 oxpires first, ny personl who obtains from the Copright Office a oorti

27 fiod report that the rceeoderovided by subseetion (E) disese otething-
28 to indinte thnat the nauthor of the worklr isa living, or died les thnn fity
29 earso befor, i entitled to tho benofit of a posum.. ption tht tho author.

30 -haes- been dead or at least fify yerns. RPeliee in good faith upon4this

31 P.PeU m-p tiOn s1ll b .a acomplete defens to any ation for infringement

32 under thistitbo.

34 copyrighlted before January 1,4...-

35 Cpyright in a work at. d biforo January 1, 975,, but not there

36 tefore in tl3e putblio domain* or. copyright, sublists from J-nuary 1,
37 1n75, anld etdurcs for thc torm provided b so;.tion 30n. In no eastH -
38 howoever, all the term of copyiright in such a work expire before

39 Pooomber 31, 199loo, and, if the work is published on or bfoeDeee

40 ber. 31, 1999, the tr of coyright shall not oxpirc beforc feeeber ,
41 -204.
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1 § 304. Duration of oopyright: Subsisting copyrightsa

2 (a ) CGOPRfGHI m THI:E FasT TrEnR ON JAUffARY 1, 1975- Any

3 copyright, the first term of which is oubaistirng on Jatuary 1, 175,

4 shall re.dur for twent-y ight ycars from thc datte it w.a. originally

5 soeured: Pro ided , That in the cae of anyf posthumous wvorlk or of any

6 periodical, cyvlopodie, or othcr eompoeite worklt upon whieh theo eopy
7 riga w- s originally s--u--rd by the propriotor ther-of, oI r of any wor k

8 topyrighted by ,1 orpor.te bedy (S otho.rio..n as a.signe. or li..

9 of the individual author) ore by afn employer for whom ouch work ise

10 mado for hiro, the proprietor of ounh .opy righ;t shallb L, etitled to al

11 re.ewal and eetnsion of tho eopyright in sueh w ore . r tho furthor.

12 tCerm of forty sevor. earo whon applichtionn for such renewal And e

13 tension shal1 havo beon mado to Copyright Offioo and duly regis

14 tered therir within onte year prior to the oxpiratio. of tho origital

15 term of copyright: A4nd prvidcd ftmt94r, That in thoecase of ny- other
16 copyrightod work, including A contribution by an individual author

17 to a poriodicl or to a cyolopedie or other composite work, the author

18 of aueh wvork, if Still living, or the widow, widowor, or children of tho

19 author, if thc author be not living, or if u.h.. uthor .. idow, widower,

20 or -hildren be not living, theu thoe author's xcr.utors, or in thc nabe..e

21 of .will, his-- a nt of kin shal bo ontitlcd to Q roor.al and otension of

22 the copyright in such work fr .a further term of forty -sevon years

23 when applic-fion foeruh renewal nAd extencion shall hac becn a mede

24 -to tho Copyright Offleo and dul rogisterned thnorein within ono .yoar

25 prior to the oxpiration of the original term of copyright: Aind pnro

26 yicAd frgthor, That in default-f- the registration of ounh application
27 for renewal aend o-tonsion o co t pyight int any wor ShAll trminA

28 at the expiration of twent+y eight years; from the danto copyright was

29 orii--u .........eett

30 (b) rCOf....T. .i.- TIrIm inin.W... Tnm AO. RDn..s.EnD FOR RBE-

31 N.WAL.. BE, ...JANUAR 1, 197 5. The dur.;tion of ny.. c ;npyright t

32 ironwal torm oi which is subsisting at any time between DCo boVr 31,

33 1973, and December 31, 1074,, iouio, or for which renewal rgistre
34 ti is made tw Debr , , ,

35 inelusivo, is oxtended to onduro feor a torm of 7 yCears from the dAte

36 Aopyright wais origin:ly scoulred

37 (O) TEINTIO OF o SNRiEnS , .ND LINnE CEo.mGrN ri-

38 4;Ax R AutNwL Tinr. In the nase of any copyright Euboisting in

39 e;ithr it; firit renw. l torm on TJnu.ry l 1 (97A, other- than a oopy

40 right in a workl made for hire, the excl ie;. or non xelusiv.e grnt of a
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1 transfer or license of the renewal copyright or of any right under it,

2 exouted before January 1,976, by any. f the persons doeignated by

3 the second proviso of subsection (a) of this seotion, otherwise than by

4 will, is cubjet to termination under the following condition:

5 (-) In the case of ft grant executed by a person or persons other

6 than the author, termination of the grant many b- mffetCd-by the

7 .surviving person or- persons who eecouted it. In the case of a

8 grant executed by one or.oe of thoe authors of the work, termina

9 tior of the grant may be effected, to the extent dif a particu

10 author's share-in the ownership of the renewal cop right, by the

11 author who executed it or, if ouch author is dead, b t person or

1212 porsons who, under clauso (2) of this susotion, kan aro

13 entitlcd to exercise a total of more than on half of thatthor's

16 owned, and may bc exercised, by his widow (or her wdower) and

17 ehildn or grandchild.en as follo.ws:

18 .(A) The widow (or widower) owns the author's eontire

19 teninetien-intere t unless thrce are any surviing ehildron

21 -widower) owns one half of the author's interest

22 (B) The nuthor's surviving ;children, and th surviving

23 hildren of any dead child of the author, own th nauthor's

24 entire termination interest unless there is a widow (or wid

25 enwer), .in which case the o.wnership of one half of the author's.

26 interest is dividAamong them;

27 (0) The rights of thc author's children and grandchildren

28 nrA in all cases divided among them nnd exer.is4 on a poer

29 stirpes basis aecording to the number of his children repre

30 sented; the sharoe of the children of a dead ehild in a termi-

31 nation interest can be e.er.;ised only by the action of a ma

32 jer-ity of them

33 (3) Termination of the grant may be effected at any time dur

34 -ing a period of five years beginning at the end of fifty six years

35 from thc date- copyright was originally secured, or beginning on

36 January 1, 19-75, whichever i late.

37 (1) The termin.ation shall be effeted by serving an advance

38 notice in writing upon the grantee or his suo.essor in title.-In-The

89 aash of e grant e u..ted bya s o eran .t persons othoer than then

40 thor-, the; notio shall be .1gn. b n11 ofe thecs .e..tit to tc-rmi
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1 nate the grant under clause (1) of this subseetion, or by their duly

2 autho--rized agents. In the case of n grant exeuted by onoeo mor

5 dead, by the number and proportion of the ownere of his termina

6 tion interest required under clauses (1) and (2) of this subseetion,

7 or by their duly authorized agents.

8 (A) The notice shall state the effective date of the termi

9 natieon, hieh shall fall within the five year pero:d specified

10 by lauseo (8) of this subseoction, and the notie shanll be soerved

11 not less than two or more tha*ten years hSore-that-datc.

12 copy of the notice shall be roorded in the Copyright Offico

13 befor-the-e ffetive date of termination, as a ondition to its

14 tking offeo
15 (B) The notice shall oomply, in form, content, and manner

16 of service, with requiremcent that the Rgistr of Copyrigts

17 shall prescribo by- rgulatio.

18 (5) Termination of the grant may be effeoetd notwithstanding

19 any agreement to the contrary, inoluding an agroAmont to makeo e

20 wil-or to make any future grant;

21 (6) In th oea of a grant e utd by a person or peons othor
22 th-n the a uth-or, al rights'under thic titlc that were eovered by

23 the terminatdgrant revert upon thc effeetive date of termination,

24 to all of those entitled- to trminate the grant under olause (1) of

25 this subscotion. In the case of a grant exeouted by one or mor

26 ofheathr f the workt, ll of a parti-ula-,r nuth.r's righ

27 under this-ie that were covered by the tcemina.ted. gnt.rovot,

28 -tp-the-feetiv date of termination, to that -to- o-, if -he is

29 dead, to the persons ewning hi -termination interest under clause

30 () of this subsotien, ineludingthose owners who did not join

31 in signing the notic ofrminatin under elaus -(4-)-ef - this sub

82 seetiet In _a ] tae rc-reveSio of rights is subject to the follow

33 *g+i-t..itationo:
34 (A-A-)Aderiv#Atv work prepared under authrt--of -th

35 grant beforc its terminatin - ay eontinue to be utilized under

36 the terms of thle grant after its tem.inatin,. but this privilege

37 does .-nt stend e thce- prparatien after the termination of

38 other derivative work.s- bse upon -the. c .pyighted-wlerk

39 covered- by--th tcrmited-grant.
40 r4 The future rights that will -evert uIpon t;ermi nation
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1 of the grant beomce vested on the date the notice of tCrmi

2 nation has been served ans provided by clause (4) of this

subseection

4 (0) Where a. nathor's rights roerrt to tw.o or more per

5 sons under clause ( is sEtion, th- all vst in

6 those persons in the proportionate shares provided by tha

7 lauseo. In such n case, and subject to the provisions of sub-

8 clause (D) of this clause, n further grant, or agreeme. t to

9 make- a further grant, of a particular author's share with

11 onlyif it is signed by the same number and proportion of

12 the owners, in whom the right has vested under this clause,

13 as are required to terminate the grant under clnause (2) of

14 this subsoction. Such further grant or agreemetc is effective

15 with reospect to nll of the persons in wrhom the, right it

16 oovera has vested under this subelause, including those who

17 did not join in signing it. If any person dies after Fright

18 ander a terminated grant have vested in him, his legal roepre

19 sentatives, legatees, or heirs at law represent him for purposes

20 of this subclass.

21 (D) A further grant, or nagreement to make a further

22 grat, of any right covered by a terminated grant is valid

23 only if it is made after th effctive date of the tctrmination.

24 As nn exeoption, however , an agreement for such a further

25 grant may be made betwcen the author or any of the per

26 6onprovided by the first sentene of lnauseo (6) of this

27 ubsection, or betwcen thce persons provided by subelause (C)

28 of this lnause, annd the original grantee or his succe ssor in

29 title, after the notieo of terminnation has been served nas pro

30 vidd -by clause (4) of this subsetion.

31 (E) Termination of a grant under this suboseotion affeots

32 only those rights covered by the grant that arise under this

33 title, and in n way affects rights anrising under any other

34 Federal, State, or foreign laws.

35 (F) UInless and until termination is effected under this

36 seetion, the grant, if it does not provide othervwise, continues

37 in effet for the remaindoer of the extended renewal term

38 § 35. Duration of copyright: Terminal date

39 All terms of copyright provided by soection 302 through 304 run to

40 the end of the calendar year in which they would otherwise xpir.
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1 Chapter 1.-COPYRIGHT NOTICE, DEPOSIT, AND
2 TGITR A rONT

see,
401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of SOd-ee"4ng
108. Notiee of copyright: Publications incorporating United States Cevmen

.04. Notiee of copyright: Contributions to coll ctivo works.
490. Notiee of copyight: Omission of notice.
406. Notice of epyright: Error i name ordat
4.7. Deposit of copes or d.. Library of Cors.
408. Copyri.ght regstration in general.
100. Applieation for registration.

10. Registration of claim and issuane. of certIfieatei
411. Registration as prcrequisite to infgement-" uit
412. Reglstration as prerequloitosto certain remedies infringent

3 § 401. Notice of copyright: Visually perceptible copis
4 (a) GENERAL RuQunuMnNT. Whcnever a wcrk proteoted under

5 this title i publishd in tho United States' ls1where by auority efr.

6 the copyright owner-, a notice of copyright as providcd by this seetion

7 shall be placed on rall publily distributed copies from which the work

8 can be visually perceived, either dire tly or with the aid of a machin

9 -er deviee.

10 (b) FoR. or NOE. The notice ppearing on the opies shall con
11 Gist of the following three elements:

12 (1) the symbol (,e letterC in a circle), the word "'Copy-
13 right,' . or th1 abbroviati;n "Copr.";

14 (2) the year of fir6t publication of the work; in the ease of

15 oompilations or dorivative wvorkss inor ting previously pub
16 lished material, the year date of first publieation of the Compila

17 tor, or dorivative work is sufficient. Tho year date may be omittod
18 where graphi ulptural vor, with mpayng

19 text matter, if any, is reprodueod in or on greeting cards, post

20 eards, setationry, jewelry, dolls, toys, or any useful artieles;
21 (3) the nae of the owner of copyright in the work, or an ab
22 breviatien by which the name can bo roeognized, or a gonorally
23 klnown alternativ designatie of the ownr.

24 (c) POEsiwN or NeTieO. The notice shall be affixed to t he opies
25 in such mxnner and loeation as to give reasonable notice of the laim
26 of copyright. .Th R .gistcr -of-Cop yrights shaI .p 1 seribe byregi

27 tion, as examples, speoific methods of affixation and positions of the
28 notic on various typos of works that will satisfy this requiremet., , e..tt
29 these specifications shall not be eonsidered exhaustive.
30 § 402 Notice of copyright: Phoncrecords of sound recordings-
31 -(a) GNEuR*E REQUIpTEMENT. Whenever a sound rceerding proteet
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1 od under this titlo is published-in the-_ ,ted States or elsew here by

2 auth rity of the opyright .. thwner, a notie of enpight as p:rovided

3 by this soetion shall be placed on nll publicly distributed phonereeerds

4 of the sound recordingl

5 (b) Fonr or NeOTIa. The notice appearing on the phonorecords

6 hll-owonist of th e F -lloin thr lomnts:

7 (1) the symbol ( (the letter P in a circlo);

8 (2) the year of first publincation of the sound recording;

9 (38) the name ef the owner of copyrights in the sound record

10 ing, or a ntbbroviation by which the name can be recognized, or a

11 generally known alternative designation of the ownerl; if the

12 produer of the sound rcoording is named on the phonorecord.

13 labels or- containers, nd if no other name appars in conjunction

14 with the notice, his name shall be considered a part of the notice.

15 (C) PosITIoN OF NOTICE. The notice shall be placed on the surface

16 of the phono^" rord, or on the phonorcoord ee bo-r ontainer, ing such

17 manner and location as to give reasonable notice of the claim of-eepy

18 rightr

19 § 403. Noticc of copyright: Publications incorporatig United

20 States Governmcnt works

21 Whenever a work is published in copies or phonorecords econsisting

22 preponderantly of one or more works of the United States Govern

23 mont, the notie. of copyright provided by section 101 or 402 shall

24 a inluda tat nt idntifying, either affirmnatively or n.egatively.

25 those portions of the copies or phonorcoords embodying any orklr or

26 works pirotceted under this titl.

27 §-404 Notiee-o. copyright: Contributions to coll;etive works

28 (a) A separntC cntribtionf to a collective workl may bear its on

29 notice of copyright, as provined-y--tie - gh-404 ew

30 ever, a singlo notice applicable to the collective work ns n whole es

31 sufficient to satisfy the requirements of scetiong 101 through 103 with

32 respect to the separate contributions it contains (not including adver

33 tisements inserted on behalf of persons other than thce owner of copy

34 right in the collctive ;orvk), regardless of tho owrnorhip of cop right

35 in the contributions and whether or not they have been previously

36 published.

37 (b) mhere the person named in a single notice applicable to a col

38 leotive work as a whole is not the ownetr of copyright in a separate

39 contribution that does not bear its own notice, the CaSe iS governed

40 by the prvisins of secti 06(a).
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1 § 405. Notice of copyright: Omition of notice

2 (a) ErmnoT OF OMIsSIo ON CorN nPYRa . The omission of the copy

3 right notieo presoribed by sections 101 through 103 from eopies or

4 phonoreoords publicly distributed by authority of the copyright owner

5 does not invalidate the copyright in a work if

6 (1 ) the natie has been omitted from no moro than a rolatively

7 small number of eopies or phonoroeords distributed to the public;

8 eO

9 (2O) registration for the work has been made before or is made

10 within five years after the publieation-without notieo, and a roa

11 sa effort is made to nadd notice to nll copies or por ee

12 that are distributed to the public in the United States after the

13 omission has been discoverod; or

14 (8) the notie has beoen omitted in violation of an express ro

15 auirement in writing that, as a oondition of the copyright owner's

16 authorization of the public distribution of copies or phonoroeords,

17 they bear the prescribed notice.

18 (b) FTECT or OMI , SION ON .. nNOCLN Tr . N.rINnas. Any person

19 who innoently infringes a copyright, in relianeo upon an authorized

20 .opy or p honor.ord from which the copyright notice has been-omt

21 incurs no liability for actual or statutory damages under section 501

22 for any infringing acts oommitted before receiving antual notieo that

23 registration for the worl had been made under secti.on 408, if he proves

24 that he ws misled by the omission of noticen. In a suit for infringe

25 mont in Suoh a case the court may allow or disallow reoovery of uny

26 of the infringer's profits attributab; to th infr ;ingement, and may

27 enjoin the ontin;ation of the infringing undertaking or may .r.quir,

28 -as a ondition for permitting the infringer to continue his und ertak

29 ig, that he pay the copyright owner a reasonable license fee in n

30 amount and on terms fixed by the court.

31 (O) REMOVAL or NOTInE. Protection under this title is not affected

32 by the removal, destruction, or obliteration of the notieo, without the
33 outh.rimti, of the .epyright owner-, +;m a.y publily d; ..istributed

34 copies or phonereeords.

35 § 406. Notice of copyright: Error in namc or datc
36 (a) Ennon IN NAmB. Where the person named in the copyright

37 notieo on copies or phonoroeords publicly distributed by authority of

38 the copyright owner is not the owne.r of copyright, the validity and

39 ownetrship of the copyright are not affected. In sueh a ease, however,

40 any percon who innocently begins an undertaking that infringes the
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1 copyright has a complete defense to any action for such infringement

2 if he proves that he was misled by the notice and began the undertak-
; ing in good faith under a purported tranfoer or licence from the pereon

4 named therein, unless before the undertaking was begun:

5 (1) reg.is.ration for the w.orl had been mad in the name of

6 the owner of yright; o0

7 (2) a dorument eoxeuted br the person namesd in the notioe

8 and showinb the ownership of the copyright had been recorded.

9 The person named in the notice is linble to ao;eunt to the copyright

10 owner for nll receipts from purported trnsfer-s or licenses mado by

11 hin undeor the copyright.
12 (b) E.nno .. N Dm. When .th year date in the notice on copies or

13 phonorneord ditributd b uthority of the copyrig.ht o wner is

14 earlier than the year in which publication first occurred, any period

15 computed from the year of first publication under section 302 is to be

16 computed from the year in the notice. Where the year date is more

17 than one year later than;. the year in whih publication first oourred,

18 the ;work is considerd to have been published without any notice and

19 is governed by the provisions of isection 405.

20 (-) OmIsItsio oF NAME omn D Tn. Where copies or phonoreetord

21 publicly distributed by authority of the copyright owner contain no

22 nanate that ou-1ld reas onably be nsider;-ed a] part of the

23 notie;, the wxorL is considered to hnve beeon published w.ithout any

24 notie nnd isE governed by the provisions of seetion 405.

25 § A4t Depos;it of ;cpis or phnoricoard for Library of rongrcas

26 (a) Except as provided by subsection (c), the owner of copyright

27 or of the exclusive right of publication in a work published with no

28 tice of copyright in the United States shall deposit, within three

29 months after the dato of suc;h publication:

30 (1) two complete copies of the best edition; o

31 (2) if the worlk is a n sound reording, two omplete phono

32 records of the best edition, together with any printed or other

33 . ;Aisally perceptible materia; l .published with sucAn ph.Annoracsd&

34 Thic deposit is not n condition of copyright protection

35 (b) The required copies or phonorcortds shall be deposited in the

36 Copyright Office for the use or disposition of the Libr-ary of Congress.

37. The Rogictor of Copyrights shall, when requested by the dopositol

38 and upon payment of the fee proseribod by setion-0,-issue a-eceipt

39 for the depei.

40 (e) Tho Register of Copyriglts may by regulation exempt nyn

S. 1361 -- 4
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1 Catoegries of matorial from the deposit requiremente of thiWA eotion,

2 er roquiro depocit of only ono eopy or phonereord with espect to

3 a" categorioc.

4 (d,) At -,y t.ie aftcr publicati.n of a work .a prcvided by wuba

5 -ectizn (a), the Regiotcr of Copyrights may malic writtetn dlmand

I dcposit under oubeootion (a) Unlecs deposit ic made within" thr

8 mefttho after the d*mand i. recived, the pon or persons on whom

9 the dcmand wae mado rcr liablo

10 (1) to a fine of "et meru than $60 for eaoh worlr; and

11 (2) to pay to the Library of Congress the total retail prieo of

12 the copies or phhnorered dm ndd, or-, if no r tail prioo hao

14 t-hem-

15 § 408. CGoright regitratio;n -n generl
16 (a) Rnaxomnmrffr PnuraMIo6Alvn. At any timo during tho oubsistenre

17 of eopyright in any publishod or unpublished wo-rk, the owner of oopy

18 right cr of any .e.eluiv right in thc work may obtain r:otration of

19 the copyright claiti by dolivering to the Copyright Offlce the depeoit

20 sp.eifiod by together with the applieation and foo opcoified

21 y seCtiors 4uJ and- 708. Subjct to tho provisions .f cetifn 106 (a),

22 such regnotrMatin iC not - condition of copyright protection.

23 (b) DEr-sa. rc. Ceprmnu...T Re;AInT.rwio. r EeCopt ue pr.ovided by

24 ubsCcticn (e/), the material dlepoitcd for irpegistnmtin oAll incluic:

25 (1) ifn tho eaQ0 of an unpublihed ^workl, one complete oepy or

26 -heAeomwAe A

27 (2) in the eaos of a publphcd workl, tw.o oomploto . . pi or

28 phonorecords of tho beAt edition;

29 (8) in the ca3 of a work firot pub d ad, ono cmpkte-

30 wopy or phonoroeord a nse publisce.j,

31 (4) in the case of a centributice to a colletivo work, onoe cm-

32 ploto oopy or phonoreecrol of tho best edition of the oollootive

33 -worlr

34 Copic or phentrczords deposited for tho Library of Congrcss under

35 oootion 407 may bo ube d to satify tho depocit provioionc of thic cotion,

36 if th^y are aompanied by _z pr-,csribed applinatioin :nd fcc, and by

37 any additi:onol idonti4ying 'teial that, tho REgstcr may, by roet-

38 t:i^, requro.

40 Registe.r of (Copirghts is authOrf:id 4v)ifvvriz tW
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1 administrativo classes into which woris arc to be plaeed for purposos of
2 doposit and regiotration, and the naturo of the copies or phonoreoord:s
3 to bo depoeit.d i tho variou..s .lases speeified. The regulations may
4 rquire or prmit, for- parti;cular cl.sses, the deposit of identifying

5 mate.&i nt.ead of copics or phonore.or.ds, tho deposit of only on. eopy

6 or phonorecord where two would- nrmally bo required, or .a si.glc

7 Tegistration for a group of- elated works. This administrativc classi
8 fication of works has no significanee with respect to the subjeot mattCr
9 of copyright or the CXC1lusivC rights provided by this titlc.

10 (d) CEonnEcoNs ANIfD AmrIc-inIOTIN9s. Tho Registor may also

11 establish, by regulation, formal procedures for the filing of an applioa

12 tior for supplomentary registration, to orrect an eror in a opyright
13 registration or to amplify thc ini formation given in a registration. Such
14 applioation shall bh accompanied by tho fcc provided by scction 708,

15 and shall clenarly identify thc rogistratint to be coroceted or amplified

16 The information contAined in a supplecmertary registration aagmecnts

17 ut does ot su tersede that contaied i the arlir rgistration.
18 (C) PunEusn,;F EoN^ O- PfEvIo-uLy REo-sTER WoR fn. -Regis3

19 tration for tho first pubished .dition e. a w.. rk prviously registred

20 in unpublished form may bh made oevn though the work as published

22 409. Application for rcgistratiln
23 T1he app-ication for copi gLt registration shall hb mado on a form-

24 pricfiMbed by the RDgistcr of Copyrights nnd shall include:

25 (1) tho nnamec nd address of the copyright claimant
26 (2) in the case of a vork other than an anonymoUs or pseudony-

27 ineus work, tho name and nationality or domicilc of thc author or
28 authors and, if one or more of the autors is dad, the dateof

29 their deaths-

30 (3) if tho work is anonymous or pseudonymous, the nation4lity
31 or d..omicilo Of tho auth oF -- autherej

32 (4) in the case of a workl mado e hire, a statement to this
33 e-i-.1

34 t if the eopyrig-htetainftnte- noethe -auto,-b 4ie4--tte-
35 ment of ethow-the-etmnt e -; tnined wnehipfteepy4.ht
36 -th eti.tlef o-thewe. kr-Letbheehr-wtA-ioeve. ori-aterna-

37 tive-4ttle u rw hiel lhe-work-ea b tei4ontif4n
38 {4¾e-( ei)ter: wthie. eretin o£ th ~okzwo-rnnlete;
39 *{-f}4-the --eke .- lp>ul .s he&tZ. ns,-4ttism~o$.-i4-

41 {ftrrte car cfreertpiloewer denw4v- w.ewkrpk* flntki
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1 fieti, of,: any pro i.crting work or works thet it i' baod on or.

2 inorporteos, and a brief, general taton mont of- the additional

3 matcrial covoerde by thc ocpyright lenim boing regitor ed

4 (10) in the Cws9 of a published work containing material of

5 vwhi copicore req ui re. byv sec v tion 0 b. e- manufiactun ;in
6 the United. State, thc names of the persons orn or rganintion

7 .who prformeod the preeoseo s speeified by subseotion (o) of see

8 tion 601 with reopect to that material, nnd the plaeos where thoeo

9 pronoccon wore perfomed; and
10 (11) any other information regarded by the Register of Copy

11 rights ao ;earing upon the preparation or ideentification of lthe

12 work cr th oxiotenr.e, ownoerhip, or duration cf thc ccpyright.

13 § 410. Registration of claim and isuancc of certificatc

14 (a) Wheon, after efamination, thc Regioter of Copyrighto detor

15 m;ne that, in accrdance wi the pro visionoof the title, theo mateial:

16 doposited constitutens opyrightable subject mattoer and that tho othor
17 loga and formal requiremenits o this title hav been meA t hn sh ll rveg

18 istor tho claim and issue to the applicant a Certificate of registrWtion
19 under the seal of the Copyright Offico. The ecrtificato ohall contain
20 the informati : the application, togethr with th-; ^ +nu -
21 and cfe+tive dnat of th srtration.

22 (b) In any caas in which the Rogiater of Copyrighte determines

23 that, in acoordan c with thc provisions of thio title, tho material do

24 posited dca not constitute copyrightablo oubj oct mattecr or that the

25 claim is invalid for any other reaoon, he shall refuso registration ande

26 shall notify thc applicant in writing of th rasons for hio ation;r

27 (c) In anfy judicial proceodings thc cortificato of a registrtion mado

28 befor- or withint five yearo ator first publication of th work As1all

29 conotituto prime faoie evidence of the validity of the copyright and

30 of tho faeto stated in tho ortifioat. The ovidentiary weight to bo

31 accorded the certificate of a registration mnAd thrarofter shall be

32 vwtithin the disoretion ofAthe-eour.

33 e(d) Th offetive date of a copyright registration is theo day on

34 which an application, deposit, and fee, which are latoer dotermined by

35 the Rogioter of Copyrights or by a court of eompetent jurisdiction te

36 be aeeptable for registration, have all been receivrd in the Copyright

37 Offlee

38 9 411. Rgisntration as prcrequisitC to infringemcnt suit

39 (a) ubjot to the provisions of subsction (b), no action for in

40 fringomnCt of the copyright in anyWolr okhall bo inatituted until

41 giotrati. o: the copyight clai has boon md in acordano. with
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1 this titlo. In any case, however, where the depoesit, applioation, and feo

2 roquiroed for regiktration hvoei been deolivered to tho Copyright Offie

3 i.n propor form a..nd registrationh- -A ba n rbefuoe4 dthc a.ppelicant is

4 ontitled to institutoe n action for infringement if notie thercof, with
5 a copy of the comnplaint, is screcd on th Register of Copyrig.ts. The

6 Register may.t, nt his option, beeome a pnrty to the action w:ith respect

7 to the issue of regiotrability of tho copyright claim by entering his

8 appearance within sixt day h service, but his failure to do
9 so shall not deprive the court of jurisdictionf to determino that issuC.

10 (b) In the case of n work cenesisting of sounds, images, or both, tho

11 first fixation of whieh is made sim.ultanee.sly with its tran.smissio.

12 tho copyright owner may cither beforeT or After ueh fixation taleo

13 plnac, institute n no ation for infringement udorl section 60-, fully

14 subject to the remedies pr;ovided by sections 502 through 606, if, in

15 aecordnece with roquir. ments that tho RegistCr of Copyrights shall

16 pro cribe by rnegaltiorn, thc copyright owrner-

17 (1) serpves notice upon the infringer, not loss than ton or more
18 than thirty days before uouh fixation, identifying the work and

19 tho speeific time and sourcf of its first transmission, and dcclar
20 ing an i Ctention to soeuroe opyright in the workl; anld
21 (2) mnlakeo registration for the wv.orkl wijthin thrco monlths aftcr
22 its first trnnsmission.

23 §412. Registration as prcecquisitc to ccrtain remedics for
24 ge
25 In any action urnder this titlo, other than An action instituted under

26 ecotion 411 (b), no award of statutory damages or of attorney's foes, as
27 providod by soctions B04 and 505, shall bh mado for:
28 (1) any infringement of eopyright in an unpublishod workf

29 -commcreod befor thefeotivo date of its registrantion; or
30 (2) any infringoment of copyiright commnceed after first pub-
31 lication of tho work nid before the effective date ef its rtegistra

32 tion, unloes nsuch rogistration is madc within threc months after

33 ito first publication.

34 Chaptcr 6. COPYRICHT INFRINGEMENT AND REMEDIES
See
6.01. Infrlngewent of copyrIght.
502. Rem.edles0 U.. ltfngefcn': Injunctleona.
G0. Reedietfor infrlngeme. mpounding and dfpositior. of infringing ar

501. elmOdies for Infringement: Damageo and-rofitso.
505. fRemedies for infringemert-: Cots and attorneyvs-fees.
506. Criminal offensc.
607. Limitatlono on actions.
508. Notileatin of filing and determlnation of actionn.
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.1 £'1. Lfi.. .... . nt' of .opyrigh:

2 (a) Anyone who violates any of the oxolusive rights of tho copy

3 right owner as provided by scetiors 106 through 117, or who imports

!~ V.,; 3.1,,V- .... 1.. -- ;~ T.~ o,~ .... ,,1 ..... ,,..-, ....... VV*^W ^ V,- .... V-U4 copies or m phonoreords into the United States in violation of soction

5 602, is an infringer of the 'pyrigh--t.

6 (b) The legal or vonoeficial ownor of an oeslusive right undr ..

7 opyright is ontitlod, subject to the rq uiremonts of sC.tionUs 0(4,

8 and 411, to irtstitute an aotion for any infringemont of that preticular

9 right committed while he is tho owner of it. Tho court miay requir

10 him to srve written notice of the action with a copy of tho complaint

11 upon any perscn show.n, by th records of the Copyright Office or

12 otherwise, to have or claim an interest in tho copyright, and shall re

13 quio that ouoh notice be served upon any peorn whoso interoot is

14 likely to bo affected by a decision in thc easo. Tho court may rcuire

15 the joindor, and shall prmit tho icntcrention, of any person having

16 or claiming . a i.-t ret in the copyright.

17 § 502. Remeds for i-ri---g--e--nt: I-nju-tio--

18 (A\ Any crA, t hA ing jrwis; ition of A civi;L ac;ti ari;sg u. ndr

19 this titlc may, subject to thc provisions of ection 11f of title 28V

20 grant temporary ned final injunctions ofn ouh tormn s as it may deem

21 reasonable to prevent or restrain infringement of a copyright.

22 (b) Any such injunction mawy bh served anywhero in the United

23 States on the .. ninfed;, it ohall ho epeeative throughouttt the

24 United Statces and shall bo onforeable, by proeeodings in contompt or

25 otherwise, by any United Stateo oourt having jurisdiction of that per

26 son. Tho clerk of the court granting the injunotion ahall, when

27 rOquested by any other court in which enfforcoment of tho injunction-i

28 sought, tpansm;it promptly to the other.- cort A cnrtified copy of all the

29 papers in the mse on file in his offiAe.

30 § 503. Remedies for infringerme.t Impotunding atL nd d ti of

31 infringing articles
32 (a) At any timo wmhile an astion under this title is pending, theo

33 court may order the impounding, on such terms as it may deem roa

34 sonable, of all copies or phenoreerdso claimoed t-o havre bon mado or

35 aod in violation of the copyright ownner's exclusive rights, and of all

36 plates,m mls, mnatrpios, masters, tapes, film negatives, or other articles

37 by moans of ;whioh such eopies or phonor-eordrs may bo reproduced.

38 (b) As part of- a final judgment or deorco, the court may oror the

39 destruetion or other roasoneabl disposition of all copioo or phono

40 records found to have been made oer used in viaolation of the oepyright
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1 owner's exclusive rights, and of all plattes, molds, matries, meastrsa

2 tapes, film negative. , ,or othr articlos by. me an .... i h: uoh- e-pis-

3 or phonorecords may be reprodueed.

4 § 504. Remediee for infringement: Damages and profits

5 (a) IN GENRAL.. Except as otherwie; pr;idd 4 by this title, Ql

6 infringer of copyright is liable for ither:

7 (1) the copyright owner's actual damages -and any additional

8 profits of the infringer, as provided by subsection (b); or

9 (2) statutory damages, as provided by eubsection ().

10 (b) AwuAL DAuAos AND uo Rspf. The copyright owner is en-

11 titled to recover th actunl damnagcs suffcred by him as a result of the

12 infringement, and any profits of the infringer that arc attributAbl

13 to the infringemcnt and are not taken into aecount in computing the

14 actual damagec. In establishing the infringer's profits, the copyright

15 ownr i required to present proof only of the infringer's gross revenue,

16 and th infringer i requird to prove his dedutible expnses and th

17 elements of profit nattributable to fntors other thnn the copyrighted

18 -wePk;

19 (c) STATFTORY DAMAOES.-

20 (1) Except as provided by clauso (2) of this subsection, the

21 copyright owner may elect, at any time before final judgment is

22 rendered, to recover, instead of actual damages and profits, anP

23 award of statutory damages for all infringe ments involved in

24 the action, with respcet to any one work, for which any one

25 infringer is liable individu;lly, or--for which any two or moro

26 infringes nare liable jointly and severally, in fa sum of not less

27 than $250 or- orn than $10,000 as the ur..t o.nsiders just. For

28 the purposes of this subsention, all the parts of a compilation

29 or derivative wor ...onstitutC one work.

30 (2) In a casc where the copyright owner sustains thc burden

31 of proving, and the court finds, that infringement was committed

32 willfully, thc court in its discetion may increase the award---

33 statutcy damages to a sum of not more than $60,000. In a ease

34 wherc thc infringer. susta.ins thc burden of-.., and the court

35 finds, that he was not nwnr and hnd no rcason to boliovo that Lis

36 acts constituted an infringem ent of copyright, the court in its

37 disretion may- reduce the award of statutory damages to a sum

38 of not less than $100. In a case where an instructor, libra

39 arehivist; in a nonprofit educational institutibn, library, or- ar

40 e s, who infringed y reproducing a copyrightd or in



1 copies or ph'norecords, sustains the burden of proving that he

2 believed and had reasonable grounds for believing that the repro

3 duetion w as a fair use under soetion 107, tho court in its discretion

4 may rmit stnatutory damages in whole or in part.

5 § 606. Remedies f or inf irigement: Costs and attorneylsfee&-

6 in any civil antion under this title, the court in its disceCtion may
7 allow the reovery of ull cos by- or against an;o y party otther than

8 the United States or an officer thereof. Except as otherwise provided

9 by this title, the court may also award a reasonabl attorney's fcee to

10 the prevailing party as part of the eosts.

11 § 506. Criminal offcnscs

12 (a) CmINaiL INrmN3mE:NT. Any person who infringes a copy

18 right willfully and for purposes of commercial advantage or privatc

14 financial gain shall be fined not more than $2,500 or imprisoned not

15 mere than one year, or both, for the first suoh offense, and shall be fined

16 not more than $10,000 or imprisoned not more than one year, or both,

17 for an -subsequent offenseo-

18 (b) FunMUDFLnNr COPYRInHIT NOTnC. ARny peron who, with fraud

19 ulent intent, places et any artile a notice o+ copyright or wrd of

20 the same purport that he knows to be false, or who, with fraudulent

21 intent, publicly distributes or imports for public distribution any

22 article bearing such notie or words that ho knows to be false, shall be

23 fined not more than $2,500.

24 (o) FRAULENT REMOVAL Or CorPnrnT NoVTI. A ryperoon who,

25 with fraudulent intent, removes or alters any notice of copyright

26 appearing en a copy of a copyrighted work shall be fined not more

27 than ,500.

28 (d) FAL.E Ra.EENTATiON.. Any person who knowingly makes .

29 false rpresentation of a material fact in the application for copyright

30 registration provided for by section 10, or in any written statement

31 filed 1 _ connection ;with the application, shll be fid not moe than

32 ........

33 § 607. Limitations on nctions

34 (a) Crm INL , PocENs.. No criminal proceding ehall b i

35 tained under th proviion of thi tite unless it i com ced within

36 three years after the cause of action &arce

37 (b) CIIL ACTIoNs. No ;ivil antion shall be maintained under the
38 ;provisions o this title unless it .is cm nced within; three years a ter+

39 the claim acerued.
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1 R 508. Notifi;aton nf fling and deter-mination of actions

2 (a) Within one month after the filing of any action undeor this ttle,

3 .the elerkls of the courts of the United States shall send written notifia-

4 tion to the Register of Copyrights setting forth, .s fuar as is shown

5 by the papers filed in thi court, the names and addresss of the partis

6 and the title, auther, and registration number of eaeh work involved

7 in the action. If any other copyrighted work is latcr included in tlhe

8 aetion by amendment, answer, or other pleading, the olerk shall alse

9 send a notification eoneerning-it-to-the Register within one month

10 after the pleading s filed.

11 Ch ap)--With-- montheaftervanya-nal order or judgment is issAed

12 in the ase, the clerk of the court shall notify the Register of it,

13 sending him a copy of the order or judgment together with the written

14 opinion, if any, of the court.

15 (e) Upon receiving the notifications specified in this section, the

16 Register shall make the -art o the publirecordef-theoight
17 Office.

18 -Capter .- MANUFACTURING REQUIREMENT AND

19 IMPORTATION
See.
601. Manunfature, impertation, and publilc distibution . f certain copic.
-602. Infrnging importatien of copics or phonorecords.
608. Importation prohibitions: Enfereement and disposition of excluded arteles;

20 § 601. Manufacture, importation, and public distrilbution of cer-

21 taineeopies
22 (a) Exeept as provided by subsection (b), the importation into or

23 public distribution in the United States of copies of A worlk onsisting

24 preponderantly of nondramati literary material that is in the English~

25 language and is proteted under this title is prohibited unless th"

-26 portions consisting of su"h m.terial have been manufacturd in the

27 United States or Canada.

28 (b) The provisions of subsction (a) do not apply:

29 (1) where, on the date when importation is sought or public

30 distribution in the United States is madc, th author of any-sub-

31 stantial part of suCh material is neither a national nor a domicil

32 iary of the United States or, if he is a national of the United

33 States, has been domiciled outside of the Unitoed States for a

34 continuous period of it lest one yer immediately preceding that

35 date; in the case of a work made for hire, thce eemption provided

36 by this clause dooes not apply unless a s.ubtn- tial part of the work

37 wase prepared for an employer or- other person who is not a na
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1 tional or do.miciliar.y of the United States or a domestic corpo-

tion or .. ntrprise;

3 (3) wher the Bureau of Customs is presented with an import

4 statement issued under the seal of the Copyright Offiee, in whieh

5 oase a total of no more than two thousand opies of any one .such

6 workl shall be nllowed entry; the import statement shall be issued

7 opn request to the copyright owner or to a person designated by

8 him at the time of registration for the work under seetion 108

9 or at any time thereafter;

10 (3) where importation is sought under the authority or for the

11 use, other than in ischools, of the government of the United States

12 or of any State or political subdivision of a State;

13 (4) where importation, for use and not for sale, is sought:
14 (A) by any person with respect to no more than one eopy

15 of any one work at any one time;

16 (B) by any person arriving from abroad, with respect to

17 copies forming part of his personal baggage; or

18 (C) by an organization- operated for- seholarlyn .duna

19 tia e,e or religious purposes and not for private gain, with

20 respect to eopies intended to form a part of its library;

21 (5) whore the copies are reproduced in raised eharaeters for

22 the use of the blind;
23 (6) where, in addition to copies imported under elauses (3)
24 and (1) of this subseetion, no more than two thousand ecpies of

25 any one sueh work, which have not been manufan.tured in the

26 United States or Canada, are publiely distributed in the United,

27 States.

28 () -The requiremeont of this section that eopies be manufactured in

29 the United States or Canada is satisfied if:

30 (1) in the ease where the copies are printed directly from type
31 that has boon set, or direetly from plates made from sueh ty.pe1
32 the setting of the type and the makling of the plates have been

33 performe in theU nited States or Canada; or

34 (2) in the ease where the making of plates by a lithographic

35 or photoengraving procoss is a final or intermediateetetep preeedin
36 the printing of the copies, the making of the plates has been per

37 formed in the United States or Canada: and
38 (3) in any ease, the printing o other final process of prodlleig

39 multiple copies and any binding of the copies have been performed
40 in the United tate or anada.
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1 (d) Importation or public distribution of opieso in violation of

2 -this seetion does not i-nvalidate protection for a work under this titlc.

3 .Howevr, in any.ci-vil- aetinefr-rirooceding for: infr.ingement

4 of the exclusive rights to reproduco and distribute copies of the wor-k,

5 the infringer has a complete defense with respect to all of the non

6 dramati literarF material comprised in the worlk and any other parts

7 of the wo1 k in which the x.lusiv. r ights to r: produc. and dist ribut

8 eopieea re owned by the same person who owns such eetlueive rightes

9 in tho nondramatic literary materianl, if h proves:

10 (1) that copies of the work have beon imported into or publicly

11 distributod in tho United States in violation of this section by or

12 with tho authority of th w....... of such .x.lusiv. rigts; and.

13 (2) that the infringing copies were manufactured in the United

14 States or Canada in acoordanco with the provisions Aof subsortion

15 (-) ; and

16 (3) that the infringement was commoncod before thc off ctivC

17 date of registration for an authorized cdition of the wor-k, the

18 copics of which- havc be.n manufactured in the United States or

19 Canada in accordance with the provisions of subsection (c)-;

20 (e) In any aetion for infringoment of thce xlusiv, O rights to repro.

21 duee and distribute copies of a work containing material roquirei by

26 presss were perfrmed.....................

27 § 602. Infringing impartation of opics or- phonorceords V

28 (T&) Importation into the United States, without th n. uthrnty ef

29 the ooeri of neopyright rnder thisn tcitle, of opines or phnreord ofP

30 a wno th) have been taquired abroald is an infringement of the

31 exolusive right to distribute opics o.r phonorcAords undAr se tin 106,i

32 actionable under section 501. This subsection does not apply to :

33 (1) importation of copies or phc neoreods under the authority

34 or for the ise o the govenmnt ef tho United States or of auny

36 t or phnor. copyright undr this title, or copies or any rrudieoisual

37 work imp orted f.or purposes other thanis an ;ival .use;

35 +- '3e - or r......... c . . ..g.................. copice

38 (2) importation, for the private usC off the importcr and not

40 eopy or phonorecord of any one work at any onc timo, or by any
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1 poeron rriving from abronad with respect to copis or phono-
2 reords forming part of his personal baggage; or

3 C(8) importation by or for an organization operated for schol
4 arly, educatieonal, or religious purposes and not for privante gain

6 solely for its archival purposes, and no more than fivo copies or
7 phonorecords of any other work for its library lending or archival

8 -purpoee
9 (b) In a ase where the mlaking of the copiec or phonoreoords 3would

10 have con..tituted an infringement of copyright if thi title had been

11 apicable, their importnation is prohibited. In a case where tho copics

12 or- phonorecords were lawfully made, the Burefau of Customs hs no

13 authority to prevent their importation unless the provisions of scetion

14 601 arc applicable. In eitheor case, the Scretary of the Treasury is

15 authorized to pre .crib, by regulation, a procedur. under whieh any
16 per-son laiming an intcrest in tho copyright in a particular work may,

17 upon payment of a specified fee, be entitled to notification by the

18 -Bureau of the importation of articles that appcar to be opies or phono

19 records of theo ork.

20 § 603. Importation prohibitions.: Enforemcnt and disposition of
21 cxeluded artices-

22 (a) Tho Secretary of the Troeasury and the Postmaster G;eneral oshall
23 separately or jointly make regulations for thc enforeement of the pro

24 visions of this titlc prohibiting importation.
25 0) Theose regulationc may require, n acondition for the exolusion

26 of articles under section 62:

27 (1) that tthe person seekling ecclusion obtain a couret order en
28 *eiiigmp * rtation of the articles; or

29 (2) that ho furnish proof, of a specified nature and in a lcord-

30 anee with prescribed procedures, that the copyright in which he

31 claims an interest is valid and that thc importation would violate
32 the prohibition in section 60n; he mnay aleo be required to post a

33 su....ty bond for ny ijury that may rsult if th dtention or
34 exclusion of .th articles pro -.ves to be unjustified.

35 (e) Articles imported in violation of thc importation prohibitions
36 of this title ape subject to seizure and forfeiture in the same manner as

37 property imported in violation of the customs revenue laws. For

38 feited articles shall be destroyed as directed by the Scretary of the

39 To..sur. y .or thc court, as the ase may be; honwever, the anticles may be.
40 returned to the country of export whenever it is Ahown to the satisfae
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1 tion of the Seretary of the Treasury that the importer hand no rason

2 nable grounds for believing that his acts constituted A violnation of law.

3 Chapter 7. COPYRICHT OFFICE
see.
7 01. The Copyright Offle.: Ccneral r..ponsib ptie and organization.
70. CopyIriht Off ccrgulations.
708. E ffcetive date of a .tiso. .n nCopyight Offlee.

704. Ratention and diopoeition of artice rdeposited in Copyright Offlec.
705. Opyrig-ht Offc records: Preparation, maintenanee, public inspection, and

706. Czpicz of Copyright Officc rc.ords.
707. Ccpyright Offlcc forms and publications.
708. Copyright Offlcc fcco.

4 § 701. Th Copyright Offlce: Cencral respon.ibilities and orga-

5 nization

6 (a) All administrative function and duti--s undr this title, ex-

7 sept as other-wise specifird, arc thc responSibility of the Rgistor of

8 Copyrights as director of the Copright Office in the Library of

9 Congress. The Rcgistcr of Copyrights, together with the subordi

10 nato officers and cmployces of the Copyright Officc, shall bc appointed

11 by the Librarian of Congress, and shall act under his general di

12 rctiAon aid supervisetion.

13 (b) The Rcegistcr cof Copyrights shall adopt a seal to bc uod on

14 and after January 1, 197., to authentiat. llre crtified - documents

15 issued by the Copy right Office.

16 (o) The Rcgister of Copyrights shatll malc an annu port to

18 Copyright Office during thei previous fiseal year. Tho annual report

20 a part of the annual report of th Librarian of Congess.

21 § 702. Copyright Office regulations

22 The Register of Copyrights is authorized to establish regulations

23 not inconsistent with law for the administration of the functions and

24 duties made his responsibility under this title. All regulations estab

25 lished by the Register under this title arc subject to thc approval of

26 the -ibrarian of Congress.

27 § 703. E ffective date of actions in Copyright Offlce

28 U-ny cs in whih tim limit rc preribd undr this titl

29 for the performane of an ation in th Cop rigt Office, and in

30 which the last daF of the prsscribcd pcriod falls on a Saturday, Sun

31 day, holiday or other non business day Within the District of Co--

32 lumbiia or the Federal Govcrnmcnt, thc ction may be tlaken on the

33 next sucleding business dy, and izs effecetiv as of thc date when the

34 period-expiredr
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1 § 704. Retention and disposition of articles deposited in Copyright

2 Offlee

3 (a) Upon their deposit in the Copyright Office underL sections 407

4 and 408, all copies, phonorecords, nand identifying materianl, inluding

5 those deposited in connection with claims that have been refused-

6 registration. are the property of the United States Governmcnt.

7 (b) In the case of published works, all copics, phonor-crds, and

8 identifying materinl deposited are available to the Library of Co

9 gross for its collections, or for echange or transfer to anny other

10 ibrary. In the Case of unpublished workls, the Library is Cntitled to

12 (e) Deposits not selected by the Library under subsection (b), or
13 identifying portions or reproductions of th , shall b^ rtain+ d nd^r

14 the control of the Copyright Officc, including mtention in Goern-

15 eAnt .eto e faAiliticAs, for. the lengest period considered practictable

16 -rnd desirable by the Register-of Copyrights and th Librariann of

17 Congross. AftCr that pericd it is within the joint discertion -f the

18 Register and the Librarian to order their dcstr.ution er other disposi

19 tion; but, in the ase unpublished; . works, no deposit sha1. All b d1

20 stroyed or otherwise disposed of during its term of copyright.

21 (d) The depositor of copics, phonorecords, or identifying matcrianl

22 undert-section 408, or tho cop.y-right olwnr of r.eord, may requcst

23 etention, under the control of the Copright Office, of on or mor

24 of such articles for thc full ternf e 4gt-in t ; r4E.- The Register-A ;

25 e-Coepyrights shall prescribe, by regulation, thc conditions under

26 which such requests are to bh made and granted, and shall fix the

27 fee-te-be-chage under section 08 (12) if th request is granted.

28 5 Copyright Office rcords: Preparation, maintenanne, public
29 ;;eetion, and carching

30 (. Thoe Register of Copyriglts shall provide and keep in the Copy

31 · rightI..-..r.r .a nl l ---- deposits, registrations, .re+ rdati.n. nan

32 otler actions taken under this title, and- s4al reparc indcxcs of all

33 -sueh-eeoerds

34 {b- -ue-eedis-a indAeesiides -as-wellt-ast e- ariekesdepositod4 n-

35 -onneetmtedeo-id ....r-:t.r'egist-ratens a d-ren' ier-

36 -tie -control f-t-he-Cepyright-Ofliee-shal-1be-epene- to publdispeetionr

37 4;-(-)-j)jon-s-r-eqtest-end -payinent-e-4he- 4espeifiedc- y-seetien-708

38 4-he Copyriglt.-Ofiie shall -maike o seth -o. i-s-ablic -ecord. imfexesz

389 .al,-A ,'kfl? afei. eam4 5hsf l 1 "-,iRsrsl, --repOr -t-he-'idom:)itiCr-th}ey -dis

40 4c;.' i4Lt ~-'zj';..{ .-. t.,n -. . t n?4 v1:+!- detilwfSi s,-r'4g, I't .+inons-cw--reee'.)4' ?

41 scunaairn:
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1 § 706. Copies ef Copyright Offlee records

2 (a) Copies mnay b madc of any publi" c n r ecrds indcxes of thc

6 (b) Copies or reproductions of deposited articles retaine; d undr

7 the ontrol of the Copyright Office shall be authorized or furnishe;d

8 only under the confditions specified by the Copyrigllt Office regulations.
9 § 707. Copyright eforms andpubli.tl; an

10 (a) CATALOS OF CoPrryIIiT EwCrmim. The Register of Copyrights

11 ohall compile and publish at periodic intervals eatalogs of eAll opy-

12 ;right rgistratios. These catalogs shall be dai xi ded into parts in

13 accordance with the various classes of eorks, and the Register has

14 diecrotion to determine on the basis of practicability aund usefulmnes,

15 th^ form and frequency of publia;tion of each partiu;lar prt-.

16 (b) OTmnr PuBL;CATiros. The Registr shal furnish, froee of

17 eharfge upon request, application forms for copyright registration and

18 general information1 material ir.n nnetion .;1with the A n;tions of -+th

19 Copyright Office. He also has authority to publish compilations of

20 informafttie bibliographies, . and other material ho considers to be

22 (o) DIsTlm ION or PF LIaoN.- All publications of the Copy

a23 ;right Offi^e shall be furnished to depository libraries as specified under

24 seetieon- 1905 of title 4, United Statcs Code, nnd, aside from thoese-fur

25 nished frec of charge, shall be offered for sale to the public at prices

26 based on the cost of rprdu tel:Ut in ad distributien.

27 § 708. Copyright Offi~e fe

28 Thefollowing ees shall be paid to te Register of Copyrights:

29 -()-4for-th -registration of a-epyright- laim-or a supplmentar--

30 r-egistratien under seeion 108, including the issuance of a certifi

31 -aeff egievtien,-6

32 42o feor e registration of a -laim to rennwal of a subsisting-

33 -eopyright-i4-its first-4em under sectio304( a'--ineluding-th+-

34 4ssuaneeof a-eertifieato of r-gistrtion;, $

35 4-9 4fto4he issueae of a-reei ipt or -depsikt--under-sctio-

36 _ -407 $;

37 -44 f e #~h"o rc tiord jndr-V ic b -ecQ40-r- a-iflransfe

38 -s4 +yi g ,* r f)F (tnF- rt 'e4+e'St 4) f -S-S fl.-+ rWfr o1

39 Cr - f 40fl-c -r AwR eL-h--fe- e -Fi5 -an:

40 Ez e nA4, } t Wide 4r-one in* s-aCit-hmal
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1 (5) for the filing, under section 115 (b), of a notice of intention

2 to makLe phonorecorde, $3;

3 (6) for the reeordation, under section 302(e), of -a statemnt

4 reovealing the identity of an author of an anonymous or psoeu

5 donymous workl, or for thc reordation, under section 302 (d), of a

6 stantement lating to th dealth of ean author, $6 for a document of

7 six pages or less, eovering no more than one title; ; for eh page

8 over cix and for aonh title ovor one, 60 cents additional;

9 (7) for tho isuan recr ction 601, of an import state

10 mne tt, $3;

11 (8) for the issuanc., under section 706, of nn additional cnrtifi

12 cato of registr.tion, $2;

13 (9) for the issuancl , under section 116, of a certificate for the-

14 rocordation of a phonorecord player, 50 cents;

15 (10) for thell issuance of any other certification, $3; the Register

16 of Copyrights has discretion, on the basis of their cost, to fix the

17 eesfor preparing copies of Copyright Office records, whether

18 they are to be certified or not;

19 (11) for the making and reporting of a search as provided by

20 section 705, and for any related services, $5 for oach hour or frase

21 t-ion of nn hour coynsumed;

22 (12) for any other eial scric rquirin a ubstantil

23 mount of time or expense, such feeo as the Register of Copyrights

24 may fix on the basis of the cost of providing the service.

25 (b) The feos prescribed by or undor this seetion are applicable to

26 the-United Statoe Governmnt and any of its agenoies, employees, or

28 requirement of this subsection in ocnsionftal or islated as invokling

29 -relatively small amounts.

30 CGhaptcr S.C O3PYRIGI4T ROYALTY TRIBUNAL

801. Copyright Royalty Tribunal; Establishmet and purpose.
o80. Prtitions for th adjustm.. nt of royalty rates.
803. membership of th Trihbunal
804. Procedzrcz of the Tribunal.
8--CTomnpcnation of mcmbkro of thca T·ribunal; openeso of the Tribunal.
86 Reports to the Congress.
q807. iffetiva Aate Iof royalIty adjustment.
80s. Effseti v date of royalty distribution
800. Judiial .

31 § 801. Copyright Royalty Tribunal: Establishmet and purpose

32 (a) The is hreb catd in th Library of Congre Copyright

33 Reylty Tribunal.

34 (b) Subjet to th provisions of this chaptr, th purpose of th
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1 Tribunal shall be: (1) to makedelermationonrning th adust

2 ment of tho copyright royalty rates speeified by sctions 111, 111, 115,

3 and 116 0o as to assure that such rates continue to be reasonable; and

4 (2) to determine in certain circumstanees the distribution of thc roy

5 alty fees dEeposited with the Register of Copyrights under sections 1117

6 14,44an4411

7 § 802. Petitions for th adjustment of royalty rates

8 .LDuring lendar year 1978, and in each subsequent fifth ealendar

9 year, any owner or user of a op yrighted worlk whose royalty rates

10 are initially speified by sAc tions 111 and 114, or the duly authorized

11 agent of such onenor or user, may file a petition with the Register of

12 Copyrights declar.ing that the petitioner requests an adjustment of

13 the statutory royalty rate, or a rate previously established by the Tri

14 bunal. During calendar year 1980, and in each subsequent fifth aleon

15 dar year, any owner or user of a copyrighted w ork whose royalty rates

16 aro initially specified by Psections3 115 and 116, or the duly nauthorinzed

17 agont of sueh owner or user, may file n petition with the Register of

18 Copyrights declaring that the petitioner requests an adjustment of

19 the statutory royalty rate, or a rate previously established by th Tri

20 bunal. The Register shall make a determination as to whother the ap

21 picant has a significant interest in the royalty rate in- which an ad

22 justment is requested. If the Rcgiste; r determines that the petitioner has

23 a significant interest, he shall cause notice of his dcisiAon to bA pub

24 lished in the Federal Registeor

25 § 8.0. Membership of th: Tribunal

26 (a) Upon determining that a petitioner for andjusetment of a royalty

27 rate has a significant interest, or upon certifying the existence of a

28 ontroversy concrning the diAstr ibution of royalty foees deposited pur

29 suant to sections 111, 114 and 116, the Register shAll request the Amer

380 ian Arbitration Asoc-iation or any imilar succ.sor organization to

31 furnish a list of three mmber of said Assoeiation. The Register shall

32 communioate the names together with such information as may be

33 approprite to all parties of interest. Any suh party within twenty

34 days from the date said communication is sent may submit to the

35 Register written objeetions to any or all of the proposed names. If no
36 such objections are received, or if the Register determines that said

37 objections are not well founded, he shall certify the appointmmet of
38 the three designated individuals to eonstitutte a panel ef the Tribunal
39 for the consideration of the specified rate or royalty distribution. Such
40 panel shall function as the Tribunal established in seetien 801. If the

S. 1361 -- 5
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1 Rgistcr detremines that the objections to othe designation of one or

2 more of the proposed individuals are wlell founded, the Register shall

3 request the Americnn Arbitration Association or any similar Successor

4 organization to propose the necessary number of substitute individuals.

5 TUpoen recciving stuch additional names tho Register shall onstituto+

6 the panol. The Register shall designatC one mmbemr of thc panel as

7 Chairman.

8 (b) If any membor of a panol becomes unable to perform his duties,

9 the Register, after consultation with tho partics, may provide for the

10 selection of na nsccesor in the manner prescribed in s-ubection (a).

11 § 804. Proedure.. of the Tribunal

12 (a) The Tribunal shall fix a time and place for- its proeeedings and

13 shall cause notice to be given to thc partics.
14 (b) Any organization or person cntitlcd to participate in tho pro

15 ceedings may appear dircotly or be represented by counsel.
16 (e) Enxcpt as other wise provided by.,law, the Tr-ib nall hall deter

17 mine its own procedure. For the purposc of carrying out the pr.ovision

18 of this ohaptor, the Tribunal may hold hearings, administer oaths,

19 and require, by subpoena or otherwise, tho attendance and testimony

20 of witnesscs and the production of documents.

21 (d) Every final decision of thc Tribu.nal shall b. in. writing and

22 shall state thc roeaons therefor.

23 § 805. Compensation of mcmbers of the Tribunal; cxpcnscs of the
24 Tribunal

25 (a) In proocedings for. th distribution of royalty fcs, the compcn-

26 sation of members of the Tribuinal and other cexpcncs of the Tribunal
27 shall be deducted prior to the distribution of the funds.

28 (b) I .n p..r.e.ding. fre the jo..... t oef ro yalty rates, th.re..

29 -heoreby authorized to bc appropriated such sums as may be neecessary.

30 (c) The Library of Congress is authorized to furnish fa ilities and

31 -in;idental .srviO; to the Tribu-al.

32 (d) Tho Tribunafl is authorized to procuro temporary and inter

33 mittent sorvicos to the same extent as is authorized by seetion-3109 of

34 title 6, United Stateos Code.

35 § 806. Rcports to the Congress

36 Tho Tribunal immediately upon making a final detnrmination in

37 any pirocding for adjustment of a statutory royalty cshall transmit

38 its decision, together with the reasons therefor, to the Sccrctary of the

39 Sonate and the Glerk of the -House of Representatives for reoferenc

40 to the Judiciary CommittcCs of thc Senate and the House of
41 eel.ent.ti. __*
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1 §. 807. Effcetivc date of royalty adjustment
2 (a) Prier to the expiration of the first period of ninety ealendar

3 days ,of continuous sesion of the Congrss, follo,,;ng the transmittal
4 of the report opecified in sectio 806, either Houase of the Congress may
5 adopt a resolution. stating in substance that the IHoue does not favor
6 the recommended royalty adjustment, and such adjustment, threfore,

7 shall not become effective.

8 (b) For the purposeslof subsection (a) of this section
9(1) Continuity of session shall b onsidred as brol.en only by

10 an adjournmcnt of the Congress sine die, and

11 (2) In the emputatioffn of the ninety day period there shall be
12 excluded the days on which oither House is not in session because
13 of an adjournment of more than three days to a day e.rtain.
14 (o) Itr the absenee of thc passage of such a r3solution by either
15 Hous d;r..iid ninety day period, th .. final determin tion? by the

16 Tribunal of a petition for adjustment shall tak e effct on the firt day
17 following ninety calendar days after the ..xpiation of the period spe..
18 fid by subseotion (a).
19 (d) The Register of Copyrights shall give notice of such effective

20 date by publicationt in the Federal Register not less than siffxty days
21 before said date.

22 § 808. Effective date of royalty dietribution
23 A final determination of the Tribunal conerning the distribution

24 of royalty fees deposited with the Register of Copyrights pureuant to
25 setiens 111, 111, and 116 shall benome efftive thirty days followin.
26 suih determination i s prior to that time an application has been
27 filed -ps to section4s 809 to vacate, modify r cororect tho deterFmin
28 tion, and nteiee of sueh application has been served upon the Register
29 of Copyrights. The Register upon the expiration of thirty days shall
30 distribute ouch royalty fees not subject to any application filed pur
31 suant to ,setion 809.
32 § 809. Judicial review

33 In any of the following cases the United States District Court for
34 the Di.etrit of Clu.bia .may Fake an order vacating, medifying or
35 oorrecting a fial deteorminatione of the Tribunal concerning the diAstri
36 bution of royalty feeo

37 (a) Where the determination was procured by corruption, fraud,

38 eor undue means.

39 (b) Where there was evident partiality or corruption in any mom
40 bep of t
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1 (c) Whero any momber of th. panel was guilty of Cny miaeonduot

2 1Y which tho fights of Arty Pfty have ben prejudAiced.

82 wo.r that goes int th c public dmain befoe January 1, V19 Te r

9 exlusivo rights, as providod by sention 106 of ttllo 17 as am na

1 b1y this title, to reproduc a work in phonorocords and to distribuela

11 phonor-eoris of the work, do Not etend to -an noramatic mu l

12 work pyr ghted be"or- ' TJ'ly 1, 199.

13 Sue-. lot All proclamations iccued by the President under sections

14 (.) or 9(b) of title 1.7 o it xisted on To .N.mbr 31 1971, or uandc

15 prel&vious Icopyigh statutes e V theO UVJ nied States shall ontinueFi fWA

16 feArc unttil, terminatode4, uspendrid, or nrPevised by the President

17 Se. 105. (a) (1) Sti 505 of thitlo 4xo t, United SnantR CAode, SuP

18 plemet V, is amended t As fellws T1 ..- 1 .

19 "05 Sale of duplicate plates
20 ".The P 'bl;i Printer1 shall .nl, under r.egulations; of. t- Tn;-(t Cae.

21 mit on. TPrn4ting to perons w, m..ay apply, adndi-tina or duplicate

23 is printed, at a prioo not to ioceed the est of oempdoition, the metpAl

24 and mak-ig te the Govcrnm nt, plus 10 per ve m, d .t f ll

25 am.ount - tho prig sht a bo paid who.. it otrdovr is filed."'
26 (2) The item 1l4ating te section 05+ i;n the st--ional nal.;ysis at the

27 beginnfing ef )haptr A Cf ti hoo 14, United States Code, is amCnded to

-28 ro--Ad as follo w s
19"§56. Salc zf dtultzi pliaten."-

29 (b) eti......on 13 o titl 1A, Unitdl StatC de, is a; nd ...............t r

30 sb olleWs."
31 211 imitatio libility

32 "'When letrsnd otherV inmtelletual pFoductionUs (excluive ao

33 patented mata, publishod works undoor copyrig o pottion, antdho t,
34 up1ublishe work for whic hn mco h rs tati n hs bee E ma

25 ome ionto tho icustody or pososio ofw tho Amnscorf Gr vrafldl

36 (S)eio it, tho Unitod States tc its agonts arc not liable fno intfngch
,37 mnit of copyright or Vanalgous rights arisinig out of ue of the

8 mateial s for display, inspection, r-esearch, reprodtion, or othe

39 PIIWOseS.-
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1 (o) In 3ction 1198 (b) of title 28 of the United Statc3 Code, the
2 phrase "se'otion 101(b) of title 17" is Amended to road 1"sction 504k(c)
3 oe title 17".
4 (d) Section 43(a) (41) of the Intrnal Revenuc Code of 1954, a
5 amended, is amended. by striking out "(other- than by reason of .C

6 n 2 or 6 therof)

7 (e) Setion 4156 (a) of title 39 of thc United St.atc. Codt is
8 amondod by striking out clause (5)'.
9 (f) Itn setin-; of the- Sta.ndard Reference Data Act (section

10 o90(e) of title 15 of the Uniitod States Cod, Supple, ent IV), Dub
11 setion (a) is amended to dolete the referenne to "seoctior 8" and to
12 .. ubstitut- th f :r rase :sco tion 105".
13 'Sn. 106. In any cse whero, bforo January 1, 1 975, a proon has
14 lawfully made parts of instruments sorving to reproduec mechani
15 eally a copyrighted work under the compulsory licno provisions of

16 etioP () of title 17 aS it oxist. d on December 31, 17A4 he may-
17 Aontinua to malkI and distribnuto ouh parts ombeodying the sam me
18 ohanioel reproduction without obtaining a no compulHsoy license
19 under the terms of soction 115 of titlo 17 as amended by this title
20 Howev, such parts madc on or aftcr Januery 1, 1975, sonstitutC
21 phonorecords and ar otherwise subject to the provisions of said
22 seetieft 11.
23 So. 107. In the case of any work in which an ad intorim opyr-ight

24 iso subsisting or is capnable of being scured on December 31, 1974l,
25 under section 2 of title 17 as it oxisted on that date, copyright pro

26 toeetion is heroby extended to onduro for the tem terms prorvide

27 by scetion 301 of title 17 as amended by this title
28 Sue. 108. The notics prsvisios of sections 101 through 403 of title

29 17 as amended by this title apply to all copies or phonorecords publicly
30 distributod on or after January 1, 197. However, in tho case of a workl
31 published before January 1, 1975, compliance with the notice prom
32 sions of titlc 17 eithor aG it existed on Deember 31, 1974, or -s amended

33 by this title, is adequatc with rcspect to copics publicly distributod
34 After Deopmbo 31, 1971.

35 Sue. 10-9. The registrationf claims to copyright for which the
36 rquir-e doposit, application, and fee wore- reeived in the Copyright

37 Offieo before Januwary 1, 1975, and the reordtion of assignments of
38 copyright or other instruments rceived in the Copyright Office beforo
39 January 1, 19 75, shll be mad ;n acordaM nnc0 with title 17 As it existod
40 on Deoember 31,1971.
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1 S-u. 110. The dcmand and penalty provision, of sc tion 14 of title

2 17 AS it existed on Dneember 91, 1974, apply to any workl in wv hich copy

3 right has been secured by publication urith notie of copyright on or

4 beforc th at d ate, but any deposit and registration madeo after that date

5 in response to a domand under that section shall be mado in accordanoe

6 with the provisions of title 17 as amended by this title.

7 SNE. 111. All cOauss of action that arose under titlo 17 before Jan-

8 uary 1, 1975, shall be governed by title 17 as it existed when the cause of

9 action arose.

10 TSu. 112. If any prvision fi title :, , 1,o amended b this t.itl, i;

11 declared unconsititutin;al the a1lidty Af the remandr oA f he4 t;il

13 TITL II NATIONAL COM ISSION ON NIW TECIINO

14 LOGICAL USES OF COPYRIGHITED WVORK;S

15 ESTABLISIINENT AND PnRPG6E OF co nmssBEION

16 Sce. 201. (a) Thcrc is hcrcby creatcd in thc Library cf Cngresso a

17 National Cc-mm;isin n.. New Toehr legioal UsTTes of Cpyrighted

18 Wotrks (heroafter called th. Commiss;ion).

19 (b) The purpose of the Commission ;i to study and oempile data en.

20 (1) thc reproduti.. c. and u.. of -cpyrighted werksi of authr

21 shi

22 (A) in enjunotion with 'autcmati systems capable of storr

23 ing, prooessing, retrieving, and transferring information, and

24 (B) by various fcm.s of macohine roproduction, not inoelud

25 ing reproduction by or at the requeost of instructors for use

26 in ifae to faee teaching nactivitcs; and

27 (2) the creation of ne vorlks by the application or intervention

28 of suoh automatic systems or machine reproduction

29 (o) The Commission hanll male recommendations as to such

30 changes in copyright lawv or procedure-s that may be necessary to

31 assuroe for- such purposes ae..ss to copyrighted worer, and to provide

32 recognition of the rights of e opyfright ownercs.

33 MEMBE..II.r OF [TP :OON.ISSIIO

34 SCuo. 02. (a) The Commin shaoll b composed of thirteen voting,

35 members, appcintcd as follows:

36 (1) Four members, to be appointed by the President, solected

37 from ^a.u.thors and othoer copyright owners;

38 (2) Four members, to be appointed by the President, oselected

39 from users of eopyright orkslr

40 (.3) Four no.ngovernmntal mcmbrs tc b. appointod by the

41 Preosidnt, solected from the public generally;
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1 (4) The Libr.; rian of Congress.

2 (b) The President shall appoint Chnairman, and A Vieo Chair

3 MAn who shall act as Chairman in the abon A;:c oAr iSn:bility of the

4 Chairman el in the event of a vacancy in that office, from among

5 the four members .. elected from the public generally, as provided by

6 clause (3 ) of suttbeotio (a). The Register o Copyrights shall srnAn

7 ox offici^ as a nonvating member of the Com mission .

8 () Sevevon ting moimbers of tho Commissieon shall .onstituto -

9 quorum.

10 (d) Any vacancy in the Commission shall no^t affet itE pewers orn

11 oa1ll ben 1fill ed in A cam nne the T1 original a pp;oin tment wns

12 made.

13 . co.nrre ...TIO. or n ..nrns or cOOMI;C5OITO
14 Srae. 03. (a) nMembrs of Athe Commiceion, ether than officor or

15 enmplyees Of Othe FAneral Government, shall rnccie compensation at

16 the rate of $100 per day while engaged in thc anctul performane

17 4of Commission duties, plus reimbur.fsement for travel, subsistence, , ant

18 other necessary expenses in connection with such duties

19 (b) Any membrcs of the Commefission who narA reafficrc or employA1

20 ces of the Fe-deral G-overnmonet shall serve on the Commh;.ion .ith

21 out oempensation, but cueh memboei chall be reimbursed for travel,

22 cubsistence, alnd ohr ;nsar ....................expen i th the pen

23 form'ance of their duties.

24 STAFr

25 SEc. 204. (a) To assist in its s.tudie, the Commission may appoint

26 a c ta wh;ch chall be an"A AdminictratiV pat Of the Librar of

27 Congroes. The Stnff ehall be headed by nn Exoeutive Diroetor, who

28 shanll be responsible to the Commiscion for the Adminictration of thŽ

29 duties eCtrustced to the tanff.

30 (b) Theo Commission my prooure temporary and intermittent
31 n.._ & Jh_ P^ rn a n r....:_. 4^.1. .. n ..........-~-- ;~' h

5 '
...r .91n0 g + W1A

.31 sv.icesu t. theamS.e extent as i vs authori;zed by sectiAon 310!9 of title

32 6, TUnid Stater Crode, but at res not to exceed $100 per d ay.

33 Exrn:Nes or nTir ccn- _IfssIoON-

34 cSe. 25n. There are hereby aur30vized to be appropriated sucQh sums

35 ac may be n.ecssary to oarry out the provisisns of this title.

36 EOnnRnTS

37 SnC. 206. (a) Within onc ycar after the first moeting of the Coi

38 micssion it shall submit to the President an d th Con; ss a prlimin .

39 report on itcs A tivities
40 (U) W47'ithin three years after the enactmntcthis, A Act th~e Con
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1 mission shall submit to the Preident nd the Congress a final repcrt

2 on its study and investigatc which shall h includc its rcccmmenda
3 tiono and such ppopocals for legislatior. and administrative action as
4 may be necessary to carry cut its r-eommendatiens.

5 (o) In addition to the preliminay report and final roeport required

6 by this eetion, the CoGmii may pulish uch intcrim rcporto a

7 it may determine, ineluding but not limited to oonsultnt's reports,
8 transcripts of testimony, eminr reports, and other Commiesion
9 fiiege 7

10 frowns or TIIDHE enxssio

11 Smn. 207. (a) The CcmmiGCion Tor, ith thc authorizaticn of tho
12 Ceffmmiffissien, any thrc r mrcf it mcmberz, may, fcr the puorpe of
13 oarrying out thc provisionr of this titlc, hold hearings, administer
14 oaths, and requiro, by Eubpoena r ortherwise, the attendance and testi
15 mcny cf witnoesC g and thc production cf documentary matcrial.
16 (b) With tho coco.zent of tho Commission, any cf it3 mcrbre may

17 hold any mcetings, seminaT, r conf.ernces ooneidoered appropfrate

18 to proride n forum for disuccsion ofA the problems with ws hioh it ic

19 dealing.

20 T-nr,-..mT"ION

21 San 208. On the sixtieth day anftr the dante of the submission of itse
22 final roport, the Ccmumiscicn ohall terI minate nnd all offics nnid
23 employment undert ;h All expire.

24 TITLE III PROTECTION OF ORNAMENTAL DESIGNS
25 OF USIEFUL ARTICLE:LS

26 .. .. n PROT n.OTE. D

27 Se. 301. (a) The nauthor or or ther proprietor of e an i oiginal rna

28 mental dcsign of a usaful article may scurc the protcotion provided
29 by this title upon complying with and subject to the provisions hereof.

30 (b) For the purposes of this title
31 (1) A "usefrl article" is An article whicn in normanl us hno an in
32 trn ri utilitaria n funoticn thnt il nct meroly to portraf. thc appearan
33 of the article or to onvey infOnaticn. An article which normally io

34 a part of a useful artiole shall he d.eemed tc n a uceful article.

35 (2) The "deSign of a uz ul l ar rtile", n, naftCr rfrrnd to As- a

36 "doesign", eonsistc of thos naspects or elements cf the naticle, including
37 its two dimenoional cr throe dimenSicnal features cf shape and cur

38 foee, which makel up the appearance of the article.
39 (3) A design is "crnamental" if it is intended to make th aticl,

40 attracti-ve or distinct ifn appeararne.
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1 (4) Af design is "original" if it is the indopendont cration of an

2 author who did not oopy it from anothor , our e.

3 D SD6IaN NOT- 5DBmJfT- TO PrOTEnTION

4 SEe. 802. Protoction undor this title shall not be available for a

6 (a) not originel;,-

7 (b) stapl or ommonplce, ouch an a tandard geometric figure,

8 familir symbol, emblem, or motif, or other sohape, pattcrn, or

9 configuration which han bfcom common, prvalent, or ordi&nary;

10 (e) different from a dcnign cxcluded by subparagraph (b)

11 above only in insignificnnt denails or in elements which are vanr-

12 ants commonly used in tho relevant trades; or

13 (d) dictated nolely by a utilitarian function of tho articlo that

14 ombodioo it,
15 (e) eomposed of three dimensionanl fnotures of nhapc nd sur

16 faco with reopect to mn'es, womcn's, and children's apparel, in

17 eluding undorgarmonts and outerwear.

18 lIDV1IONS, AD^rATIONS, AND flfAflINOUMfNT6

19 SCe. 303. Protection for a design under this title shall b availnable

20 notwithstanding the employment; inn the designof osubjeet matter ex

21 clude-d from protectior unrder sectio.n 80, if the desig n in ubstanr.til

22 reviion, adaptation, or rcarrangcmnt of nsaid subjeot matter: Pro

23 vidfe, That nueh protcetion shall be available to n design employing
24 subject matter proteeted under titlc I of thin Act, or title 35 of the
25 United States Code or this title, onl if such prtc ted subj:cot mnatter

26 is cmpleyed with the cronsent of thc proprictor thereof. Such pro

27 teetiefon shall b iredepedent of any subninting protection in subject

28 matter employed in the deign, and shanll not be onrstrued nas seuring

29 any right to subject matter oxoluded from proteetion or as cxtending
30 any subcisting protectieon.

31 OMENOEENT o O lON

32 Sno. 301. (a) Tho protection provided for a design under this title

33 shag commenco upon the date when the dcsign is first made public.

34 (b) A design is made public when, by the proprietor of the doeign

35 or with his consent, n eoxisting useful artiole embodying the design
36:n is anyrh p 1ly exhibited, publicly dintributed, or offered for

37 ale oAr cold to the public
38 TEM OF ROThCTON
39 SEO. 305. (a) Subjcet to the provisionn of this title, the protcetion
40 heroin provided for a design shall o ntinue for a tm , of five ynea
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1 fromh the date f the oeemmenement of protection as provided in seeon

2 :tin 31 (a), but if a proper a pplic ati fr rnewanl nis roeived by the

3 AdminHistrator during the year prior to th e- ation of the five year
4 term, the proteetiorn heria n provided shall be extCndd foranddi-

5 tional period of fivc years from the date of oxpiration of the first fivo

6 -years.

7 (b) If the design notieo aetually -pplied ho;ws a dateo earlie;r than

8 the date of tho eommeneement of protection ets provided in seotion

9 301(a), protetion shall terminatc as though tho tcem had commencd

10 at the earlier date.

11 (e) 4Whero4he-iiS tinguihing eolements of a design are in sub

12 stantially the same form in a number of different useful artileso, the

13 design shall be protected as to all suceh articles when protected as to

14 one of them, but not meroe than one roegistration shll be required. Upon

15 expiration or termination of proteetion in a partieular design as pro

16 vidoed in this title all rights under this title in said dosign shall ter-

17 minate, rogardless of the number of different articles in whieh thc
18 dsign may havo been. utilized during the tcrm of its protction.

19 .TIIB. .I.N NOTI

20 Sc. 306. (a) Wheneover any design for which protection is sought

21 tnder this title is mado public as providoed in section 301(b), the

22 proprietor shall, subjoet to the provisions of section 307, mark it or

23 have it marked legibly with a design notice consisting of the following

24 -thre eolements:

25 (1) tho words "Pr"otcted Dcsign", the abbreviation "Prot'd
26 De3." ,, r the letter "D" within a ; ircle, thua @;;

27 (2) the year of the date on which the design was firet made

28 publie; an&
29 (3) the name of thc proprietor, an abbreviation by whiah the

30 bnamo an be reeognized, or a gonerally neopted nlternativo dAoig
31 nation of the proprieor ;^ any istinc;,tive identification of the pro-

32 priotor may be used if it has been approved and r.eorded by

33 tho Administrator before tho design marked with sueh identifioa
34 ion is made public.

35 After registration the registration number may be used instead of

36 the clements specified in (2) and (3) hereof.

37 (b) The noticc shall be so located and appliod as to give reasonable

38 notice of design protection while the useful article embodying tho

39 design iso passing through ito norml channels of commerce. This re
40 quiromoet may be fulfilled, in thc ceac of sheeCtlil or strip material
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1 bearing repetitive or ontinuous designs, by appliation-ete

2 to each repetition, or to the margin, selvage, or reverse side-of he-ma-

3 teia at reasonably frequent intervalsr- to tags or-labl6 axed to

4 the-atrial t ouch interval.

5 (c) .When the proprietor of a design has .omplied with the provi-

6 sisn s of-eetf nps title shall not-be affeted -by

7 the remov trn, or-blit by o thers of the design notiee

8 on an artielo

9 Em^-CT Or OMGISSION or Norfmr

11 not cause lE of the proteetion or prevent recovery for" infringeme.n

12 against any person w.ho, after written notiee of the design protection,

13 - begins an undertakn g leading l to infringement: Provided, That .suh

15 who began an undertaking leading to infringement befoe reoeiving

16 writton notieo of the design proteetion, and no injunction-shall-be

17 had unless the proprietor of the design shall reimburse said person

18 for any reasonable oxpenditure or eontraotual obligation in connec

19 tion with sueh undeortaking inurred before written notiee of design

20 protection, as the court in its discretion shall direet. Tho burden

21 of proving writton notiee shall beo on the proprietor.-

22 INFINmalNT

23 SEC. 308. (a) It shall b infringeoment of a design proteeted under

24 this title fer any person, without the consent of the proprietor of

25 the design, within the United States or its terr;itories l possesirons

26 and during thoe term of such protetion, to--

27 (1) make, have made, or import, for salo or for use in trade,

28 any infringing article as dofined in subsection (d) lhereof; or

29 (2) sell or distribute for saele or for we in trade any such

30 infringing artiele: Provided, however, That a seller or distributor

31 of any suceh article who Edid not make or import the same slhall be
32 deemed to be an infringer only1 if-

33 -(i) ho indueod or acted in collusion with a manufaeturer to

34 make, or an importer to import sueh article (merely purehas

35 ing or giving an order to purchase in the ordinary course of

36 business shall not of itself constitute such inducement or

37 eellien)-;-or

38 (ii) he refuses or fails upon the-fq.est - of ^ the proprietor

39 of the design to make a prompt and full diseleo e-e f his

40 soure of such article, and he orders or reorders sueh artiele
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1 after having reeived notiec by registeCred or eerified mail

2 ef the protection seubsisting in the design.
3 (b) it shall &ge not infringement to make, have made, import, sell;

4 or distribute, any artiele embodying a design created without nowl

5 edge of, and copying from, a protected design.

6 /( s ....6 (c) A person who incorporates into his own product of manufacture
7 an infringing artile acquired froI m others in the ordinary course of

8 biriness, or who, withot kowledge of the protected design, makes orn-

9 procsses n infringing article for the aecount of another persen in the

10 ordinary course of business, shall not be deemed an infringer except

11 under the conditions of clauses (i) and (ii) of paragraph (a) (a) of

12 this section. Accepting an order or reorder from thce scure of the in

13 fringing article shall be deemed ordering or reordering within thc

14 meaning of clause (ii) of paragraph (a) (2) of this section.

15 (d) An "ifinging arti:le" as used he.1 n is ny tiele , Athe design

16 of which ha been eopied from the protected desig , without the eon

17 sent of the proprietor: Prvdod hwever, Tat a n illustration r

18 picture of a proteted design in an advetiLefmnt, book, peidiea,

19 nwsapr, photograph, broadcast, motion picture, or similar medium

20 shall not be deemed to be an infringing article. An article is not an
21 infringing article if it embodies, in oemmen with the protected design,

V......I...... Uppog '".: ... ..J WVV.... &,'"i C~-11Ci ---1. --1-,.:.1. ic

22 -only elements; diescribed in subsections (a) through (d) of section302.

23 (e) The party alleging rights in a design in any action or proceed

25 whenver the opposing party introduces an earlier work whioh is

26 identical to such design, or so similar as to make a prima ifaie show

27 ing that such design wan copied from suh worlk.

28 tlieoaeio rn fP6lYRATfIoN

29 SC. 309. (a) Protetion under this title shall be lost if application

30 for registratiofn of the design is not made within six months after the

31 date on which the design was first made public as Vproided in section

32 304b%)-

33 (b) Applieation for registrati4on or renewal may be made by the

34 prp;ietor of the esign.

35 (e) The applica:tion for registration shall tb mad o the Admin;is

36 trator and shall state (1) the name and address of the author r-

37 authors of the design; (2) the name and addrcss of the proprietor

38 if different from the author; (3) the spceific name of the alticle, in

39 dicating its utility; (1) the date when the design was first made public
40 as provided in sectio 0(b) and () suh other infr mationX as \ A m ay



77

1 be required by the Administratvor. The application for registration
2 may inecude a description setting forth the salient features of the do

g -sign, but the absence of such a description shall -no prevent registra

4 tion under this title.

5 (d) The a1;pplication for regitration hall be a.ccompanied by na

6 temet under oath byI the appliant or- his duly authorized a.. Vgent or

7 ropresentative, setting forth that, to thc best of his knowledge and be

81; i -1 \ (1 n thedi ;i r;igina;.l and was .c.reated by the authr- .o..1. Au1hrs

9 namd in th application; (2) / the design has not previouslbcnrogis

10 tered on behalf of the applicant or his predecessor in title; (3) the de

11 -sign has been made public as provided in section 301 (b)1- and /(4) he

12 appliant isthepersonenti to pr^.te^ tin n egitin-und

13 this title. If the design has been made. public with th design notice

14 prescribed in section 306, the statement shall also desri.b;e the exact

15 form and position of the design notice.

16 (e) Erro in any statement or- assertion as to thve utiliy of the artic.le

17 named in the application, the design of which is sought to be regis

18 tered, shall not affect the protection securoed under this title.

19 (f) Errors in omitting a joint author or in naming nan alleged joint

20 author shall not affect the validity of the registration, or the actual

21 -owner-ship or the protection of the design: Provided, That thc name of

22 one individual who was in fact an authortis stated in the application.

2, .... hee the d de within the regua ,. .......pe of the auth..................
24 employment and individual authorship of the design is difficult or im

25 possible to ase;ibe and the application so states, the name and add ess
26 of the employer for whom the design was made may bc stated instead

27 of that that of the individul author.

28 (g) The napplication for registrantion shall be aecompanied by two
29 copies of a drawing or other pictorial representation of the useful

30 article having one. or more views adequate to show the design, in a

31 form and style suitable for reproduction, which shall be deemed a

32 pa t Of the application.
33 (h) Related useful artilesC having common design f eatures may be

34 included in the same application under sullh oonditions as may be pre

35 sedbed by the Administrator.

36 BLN....FIT or Cn rL h LU rir DflATE IN .f.EI.N vO.TR

37 SE. 10. An application for registration of a design filed in this

38 countr by any person who has, or whose legal representative or prod

89 ecessor or isueossor ;in titl hns previously regularly filed an applica

40 tion for registration of the same design in a foreign country which af



1 fords similar privileges in the Case of applications filed in the United

2 States or to citizens of the United States shall have the same effect

3 as if filed in this coun try o. thc date o,,. hich the application was

4 first filed in any such foreign country, if the napplication in this country

5 is filed within six months from the earliest date on which any such

6 foreign application was filed.

7 OATHS AND AC-KN-OWLEDOMEWNT-

S Snc. 311. Oaths. and al.nowledgments required by this titlc may be

9 made before any poerson n the United States authorized by law to

10 ndmini;ste oaths, or, when made in a foreign country, before any

11 diplomatic or consular officer of the United Statoe authorized to ad-

12 ministcr oaths, or before any official authorized to administer oaths in

13 the foreign ecountry conecerned, whose uthority shall be proved by a

14 certificate of a diplomatic or-.conslar officer of the United States, and

15 shall be vali.d if they comply vi4th the I- s - of tho tate or country

16 homr-e mado.

17 XAIIONFATION or APrLICATION AND ISE on FUSAL o^r fEI TIO1

18 Sne. 310 (a) Upon thl filing of an application for registration in

19 proper form as provided in section 309, and upon payment of the feo

20 provided in section 315, the Administrator shall d.etrmine wheotheo

21 or not the application relates to a dsign wmhich on its face appears to

23 design. Registration under this subsection shall be ann'ouned by

24 publieatione

25 (b) If, in his judgment, the application for registration relates, to

26 a deosign whi]h on its fae is not subject to protetion under this title,

27 the Administrator shall send the applicant a notcec of his refusal to

28 regiEto e'ad the grounds thorefor. Within three months from the date

29 the notice of rofusal is ent, .th applicant may rq..ust, in writing, ro

30 .onsideration of his applietien. Aftr consideration of ;uch a request.

31 the Administrator shall either register tho design or send the applicant

32 a notice of his final refusal toregister.

33 (e) Any p rson who believes ho is or will be damaged by a registra

34 tion under this title may, upon payment of the prescribed fee, apply

35 to the Adminitrator at any time to cane;l the registration on the

36 ground that the design is not subject to protection under the provisions

37 -f this title, stating the reasons therefor. Upon receipt of an applica

38 tion for cane.llation, the Administrator shall send the proprietor of

39 the design, as shown in the records of the Office of the Administrator a

40 not;co of said application, and the proprietor shall have a poretid of

41 three months from the date such notice was mailed in which to present



79

1 arguments in support of the validity of the registration. It ;hall also

2 beo withinthe. authority of the ^-inirtrAtr t- ee., otab-l;ih, b-y rg1lo

3 tion, onditionS und.r .hi- h the opposing par-ties may appear and be

4 heard in support of their argument-1 -f. -fter the periods provided for

G the presentation of arguments have expired, th Administrator deter-
6 mrnc at tho applicant for caneellation has established that the de
7 sign is not subjeet to protection under the provisions of this title, ho

8 shall order the reogistrationr-kn from the ree rd. Caneellation

9 undor this subseetion shall be announced by publication, and notioe of

10 the Administrator's final doterminatien with respect to any applieation

11 for cansellation shall be sent to the applicant and to the proprietor
12 ofQ rooord

13 (d) Remedy against a final adverse determination undr ..ubpara

14 grnphs (b) and (o) nabov may-be hnd by moanc of a- ocivil aotion
15 gainst the Administrator pursuant to the provision of setion 126 1 of
16 titl4 28, United States Cods, if eommeneed within such time nftr sueh-

17 decision, not les than 60 days, as the Administrator appoints.
18 (e) When a design has ben registered under this seetien, rthe laek

19 of utility of any articl in -whieh it has been embodied shall be no

20 defense to an infringement ation under section 320, and no ground for
21 cancellation under subsection (c) of this section or under scction 3'23.
22 OEFITIFICAT or IEOIsTIZTIWON

23 SEC. 313.- Crtifientes of .registration shall be i;suedr in the name of

24 the United Statos under the seal of the Offio of the Administrator and

25 shall be reorded in the offiial -- reeords of that Offieo. The eortifioate

26 shall state the name of the useful article, the date of filing of the appli
27 ation, the date o.n which the design was first made publi nas provided

28 in section 301(b) or any earlier date as set forth in section 305(b), and

29 shall eontain a reproduction of the drawing or other pictorial repro

30 sentation showing the design. Wheroe a dlescriptieon of the salient feao
31 tureos of the design appears in thc application, this description shall

32 also nappear in the ertifieate. A renowal certificato shall eontain the

33 date of rnnnwal registrantion in Addition to the foregoing. A certifieat&

34 of initial or reonwal registration shall bc admitted in any eourt as

35 prima facie evidencoe of the facts stated thersin.
36 -,Alo:N OF ANNOINM AND -NDEEES

37 SeO. 311. (a) The Administrator shall publish lists and indcses of
38 registered designs and caneellations thereof and may also publish the

39 drawing or other pictorial representations of registCred designs for

40 sale or other distribution.
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1 (b) The Administrator shall ectablish and maintain a file of the

2 drawings or other pictorial reprcsentatiora of registcred desigs, which

8 -file shall bo available for UsC by the publio under sueh conditions ae

4 the Administrator may proeribe.

5
6 SE. 315. (a) There shall be paid to the Administrator the fell g

7 4ees-

8 (1) On filing ea' h appli'ation for registration or for rnewal of reg-
9 istration of a design, $15.

10 (2) For eaoh andditional related article included in on application1

1140

12 (3) For recording assignment, $ for the first six pages, and for each
13 additional two pages or less, $1.

14 (4) For a certificate of orretion of an error not the fault of the

15 Owffee, .

16 "') For certification of copies of reords, $1.
17 (6) On filing each application for caeellation of a registration, $15.

18 (b) The Administrator may oetablish chargs for materials or erv

19 ieos furnished by the Offie, not specified above, reasonably rolated to

20 the oeest thereof.
RBEUL4TION'

21 SEe. 816. The Administr.ator may establish rgulations not noon

22 iStePrt with law for tho administrtion of this title.
23

24 -OOPSEB OF BertRDV

25 Su-. 317. Upon payment of the preoribed fcc, any person may oh

26 tain a crtified copy of any official record of the Office of the Adminis
27 trato, which nrpy shalnl be adlmisile in levidence with thc same effenc

28 ae the origina.

29
GORRECTION OP ERRORS IN CEInTIfrOATES

30
31 Src. 318. Th Admini;strator may correct any error in a registrstiOn

32 ino.urrd through the fault of the Office, or, upon payment of the re
.38 quied fee, any error of a clerinal or typographical nature not the fault

34 of tlh Offiee curring in good faith, by an ertificate of corroetion under

35 eal. Such registration, together with the cecrtificate, shall thereafter

36 haeB the oame effect as if the same had been originally issued in such
37 corrected form.

389"t II''"

39 SEa 31. (a) The property right in a design seetov to protection

40 under this title shall vest in the author, thc legal representatives of a

41 deeaseod author or of one under legal incapacity, the employer for
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1 whom the author oreated the desig in the seon of a design made

2 withir tho regular seope of tho author's employment, or a person to
g whom the rights of tho author or of sueh employer have been trnn

4 ferred. The person or perons in whom the property right is vestod

5 shall be onsiderd the proprietor of the design.

6 (b) The property right in a registered design, or-a design for which

7 an application for registration has bee or may be filed, may be as

8 signed, granted, conveyed, or mortgaged by an instrum. nt in writing,

g signed by the proprietor, or may be bequenathed by will

10 (o) An lmnowledgment as provided in section o11 hallR be primn

11 faeie evidence of the execution of nn assignment, grant, eonveyannee,

12 eor- mortgage

13 (d) An assignment, grant, conveyanee, or mortgage shall be void

14 as against any subsequent purchaser or mortgage for a valuable con

15 sideration, without notieo, unless it is rorded in the Offieo of the

16 Administentor wvithin three months from its date of execution or prior

17 to the dato of sueh subsequent purchase or mortgage.

18 REMEDY .O ..N.INOEMENT.

19 ha'. 320. (a) The proprietor of a design shall have remedy for in

20 fringemont by civil action instituted after issuanne ofA n eertifieate of

21 regitr;ation of the design.

22 (b) The proprietor of a design may have judicial review of n final

23 refus.l of the Administrator to register tihe design, by an ivil antion

24 Lbrought as for infringement if eommeneed within the time specified

25 in section 312(d), and shall have remedy for infringement by the snme

26 aontion if the court adjudges the design subject to protetion under this

27 title- Proidd, That (1) he has previously duly filed and dul p-ros

28 eouted to such final refusal an application in proper form for regi-

29 trtion of tho designs, and (2) ho eau.ses an opy of the complaint in

30 aetion to be delivered to the Admifnistrator within ten days after the

31 .omm.noement of the antion, and (8) the defendant has committed acts

32 in rospeet to the design which would constitute infringement with

33 respet t. a desig n pnrote ted undr thio title.

34 INJNEeTION

35 Sno. 321. The several eourts having jurisdietion of aetionas undter

36 this title may grant injunctions in aeeordanec with the principles of

37 equity to prevent infringement, including in their discretion, prompt

38 relief by temporary restraining orders and preliminary injunctions.

39 ECOERIY FOR INlINrOEMENT, AD n OFORTH

40 Sno. 132. (a) Upon fin --din for th claimant 6 theourt all award

41 him dages adequato to co 1 1 1 nSate for th ifringeme, but in

S. 1361 -- 6
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1 no event less than the reaonnble vnlue tho court shall naoss tfhem.

2 In either event the court mnay inrone thel damages to such nmount,

8 not exceeding $5,000 or $1 per copy, whichever iso greater, as to the

4 oourt shall appenr to be just. The dama-ges awarded in any of the

5 above oir:um.tances shall constitute compensation and not a penalty.

6 The court may receive eprt testimony as an aid to the determination

8 (b) No recovery under pararnph (an) shanll be had for any infringe-

9 ment committed more thnn three years prior to the filing of the

10 -eemplaint.-

11 (e) The court many award renaonanbl nattorno ey's foees to the prevail

12 ing party. The court may alseo naward other expensoes of suit to n

13 defendant prevailing in nn action brought under seetion 320(b).

14 (d) The court may order that all infringing articles, and any plates,

15 molds, pantterns, models, or other means epecificall adapted for makl

16 ing the same be delivered up for -d-trutiorn or other disposition as

17 the court may direct.

18 roWnEn or COURT ovERn lrSenS9qoN

19 SECw 323. In any action involving a design for which proteetien is

20 sought under this title, the court when appropriatc may order registrn

21 tion of a design or the canecllation of a registration. Any such ordr

22 shall be certified by the court to the Administrator, who shall makro

23 approprite entrFy upen the records of his Off.ie.

24 LunImrOH ACTION ONBTRE0i1TfAo FRAUDUENTLX OBTAINFD

25 Smo. 324. Any peson who shall br-ing an action for infringement

26 lrowin that regstration of the design was obtained by a faloe or

27 audulet reprention matrially ffcting the right under thi

28 titleo, shall bo libl in the sum of $1,000, or such part thereof as the

29 court may determine, as cmpCnsation to th defendant, to be charged

30 against the plaintiff and paid to the defendant, in addition-to--ueh

31 costs and attorney's fees of the defendant as may be asseseod by th

32 -eet
33 -flNwA) FOpe FALDDAB MRIN

34 SC. 325. (a) Whoever, for the purpose of deciving the public
31 -"" ^"* ^"" -- ~ -" ......'" ^""`"~"^': .... ""

36 article made, ued, ditributed, or sold by him, the design of which

37 is not pr"otetd under thi title, des..ign notic.. pecified in setion

38 306 or any other words or symbols impoyting that the design is pro

39 tected under this title, knowing that the design is not so protected,

40 shall be fined not more than $500 for every such offense.

41 (b) Any person may sue for the penalty, in which event, one haf
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1 shall go to the persorn suing and the other to the use of the United

2 States.

3 PENATY FOR FALSE BEPBESETDATION

4 -SO. 326. Whooer , knowingl ma,1l.. ,1 a, al-reprcsentation mate

5 rially affecting the rights obtainable under this title for the purpose

6 of obtaining reogistration of a design under thistitle shall be fined

7 not lIess than $500 and not more than $1,000, and any rights or privi

8 legeo he may have in the design under this title shall be forfoited.

9 - EThmflON TO OrOmonaT LAVV

10 SCn. 327. (a) Nothing in this title shall nffect any right or remedy

11 now or hereafter hld by any per-son under title of this AAt

12 (b) When a pictorial, graphic, or soulptural orlk in which copy

13 right subsists under title I of this Act is utiliz.ed i-n an original orna

14 mental design of a useful article, by the copyright proprietor or under

15 an express license from him, the design shall be eligible for protection

16 under thc provisions of this title.

17 RDLATION TO PATnNT LAW

18 S.. 3.28. (a) Nothing in this title. shall affoet any right or- remedy

19 available to or held by any person under; title 35 of the Unito States

20 d.

21 b) The isuane of A design patnt for an ornam tal design fo

22 an article of manufacture under said title 35 shall terminate any pro

23 Oetion of the design ..nder this title

24 CaIoN LAW AND O z''R ITnuS4 UNA: .. T.D

26 or other rights or romedioo, if any, available to or held by any peson

27 with respct to a design which has not been made public as provided

28 in section 304(b), or (2) any trademark right or right to be protceted

29 against unfair competition.

30 *ADMINISTRATOR

31 Seo. 880. The Administrator annd Offic of the Administrator ro

32 ferred to in this title shall be'such officr and office as the Proesidont
33 may- Adesignate.

34 SEeRADILITY LAUSE

35 Sue. 331. If any provision of this title or the application of such

36 provision to any person or circumstanee is held invalid, the remainder

37 of the title or the application to other persons or circumstanees shall

38 not be affected thereby

39 AMENDMENT OP OTIIDR STATUTDC,

40 SE. 382. (a) Subdivision a() of section 70 of the Banlruptcy

41 Act of July 1, 188, as amenlded (11 U.S.C. 110(a)), is amended
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1 by inosetting "doesign;," nfter "patent rights," and "design registra

2 tion, after arprlcaion r paten l,"l)

3 (b) Title 28 of th United States= Code is amended

9 /b)·
10 () by inserting ". s and rgter desia gns n afte fir -hts"n :- in

115 section 140-; and

13- "(a)Whenever- a registered design er inventio. is used ofr ma.

16 remedy Chall be by ...e.ti.n against the UTn.^ited States in the Co..ut of

7 Claims fo te eve of his easnable and etie mpesati

20 gisteeddgn or an in ve .i;n, described in and ccvvr ed by a .opatent

23...................... n the Gvement, shall be .onstrued as. u af

24 ture for: th.e United State

11 eeempastin tin10f

2614 th claim is bsord on the uteo man atur by rIena for- the Unitedr

27 States of any at tiele owned, leased , used byC, or- in the possession A

28 te United States, prior to, in the cse o an inventin, July 1, 1018,

30 ."A Governmet employee shall have the right to bring suit against

s81 the GoAvAernmet under-- thi Vs setion eet where e a s

32 to or Ser, influenc , or induce us the ..egister, d, or .. invention.

23 by the Goven ment. This sernm tion shall cnr not nfe o mnight ation n

2634 any regisrat or patenteeh or any assignuee ofunr rgistr n tor to pat

57 nteoe with r. pt tio any, design r-eated by or inventi.on diovered.n o
Aito APA~ A; _A Monn _r Anr rl *A _ n~n A A f A A ¢ ,1 ^ _ A. >; ~;onrmr _
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1 invzntzd by a persen while in the empleyment or azrViCC of the United

3 tions of thc emplocye, in CaeeCc in which such functions included rc

4 seareh and developmcet, or in thc making of which Govem en.t timc,

5 matcrials, r facilitice were idse "

6 TITE -- GENERAL ESION OF TN OPYRIG T LAW

7 S 333. 10 This title sh17 all take Unit t one year after nactment ofitled thits,"

8 -Aet.

9 NO ifETflOCtV EMFEUf

10 is he. reby. Pretded in its en tirety to e not be aailabl for llows

11 design that has becn made publio as provided in section 301 (b) prior

12 to the offAotivo date of thie titlo.

13

14 SEC. 335. Thie title may be eited as "The Dosign Pratcetion Act of

15 49&8."

16 TITLE I-GENERAL REVISION OF COPYRIGHT LAW

17 SEC. 101. Title 17 of the United States Code, entitled "Copyright8,"

18 is hereby amnended in it8 entirety to read as follows:

TITLE 17--COPYRIGHTS
CHAPTER Sec.

1. SUBJECT MATTER AND SCOPE OF COPYRIGHT ------------ _---------___- 101

2. COPYRIGHT OWNERSHIP AND TRANSFER___ -- __---------------__-_ -._ 201

3. DURATION OF COPYRIGHT -______-------_-_____-_________________ _ - - 301

4. COPYRIGHT NOTICE, DEPOSIT, AND REGI.STRATION --------------------- 401

5. COPYRIGHT INFRINGEMENT AND REMEDIES -----------_ ---------_ __--- 501

6. MANUFACTURING REQUIREMENT AND IMPORTATION__--___----------_-- 601

7. COPYRIGHT OFFICE ------------------------------------------------ 701

8. COPYRIGHT ROYALTY TRIBUNAL _______.------------------------ -7 - - 801

20 Chapter 1.-SUBJECT MATTER AND SCOPE OF

21 COPYRIGHT
Sec.
101. Definitions.
102. Subject matter of copyright: In general.
103. Subject matters of copyright: Compilations and derivative works.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Government works.

106. Erclusive rights in copyrighted works.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.



86

1 TITLE 17-COPYRIGHTS-Continued
2 Chapter I.-SUBJECT MATTER AND SCOPE OF

3 COPYRIGHT-Continued
Sec.
109. Limitations on exclusive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on cxclusive rights: Exemption of certain performanccs and

displays.
11. Limitations on exclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusive rights in pictorial, graphic, and sctulptural tworks.
114. Scope of c'xclusive rights in sound recordings.
115. Scope of exclu1sivc rights in nondramatic mutsical tworks: Compulsory liceclse

for making and distributing phonorecords.
1.16. Scope of exclusive rights in nondramatic musical wcorks and sound record-

ings: Public performances by means of coinoperated phonorecord players.
117. Scope of exclusive rights: Use in conjuntoction wvith computers and similar

information systems.

4 § 101. Definitions

5 As used in this title, the following terms and their variant fomns

6 mean the following:

7 An "anonymous 'work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accontpanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in

14 which the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes.

18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by him.

20 A "collective work" is a work, such as a periodical issue, an-

21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are

23 assembled into a collective whole.

24 A "compilation" is a work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 noated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authorship. The term "com-

28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which

30 a work is fixed by any method now known or later developed, and
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1 from which the work can be perceived, reproduced, or otherwise

2 communicated, either directly or with the aid of a machine or

3 device. The termt "copies" includes the material object, other than

4 a phonorecord, in which the work is first fixed.

5 "Copyright owner," with respect to any one of the exclusive

6 rights comprised in a copyright, refers to the owner of that par-

7 ticular right.

8 A work is "created" when it is fixed in a copy or phonorecord

9 for the first time; where a work is prepared over a period of time,

10 the portion of it that has been fixed at any particular time con-

11 stitutes the work as of that time, and where the work has been

12 prepared in different vrersions, each version constitutes a separate

13 work.

14 A "derivative work" is a work based upon one or more pre-

15 existing works, such as a translation, musical arrangement, dram-

16 atization, fictionalization, motion picture version, sound record-

17 ing, art reproduction, abridgment, condensation, or any other

18 form in which a work may be recast, transformed, or adapted. A

19 work consisting of editorial revisions, annotations,. elaborations,

20 or other modifications which, as a whole, represent an original

21 work of authorship, is a "derivative work."

22 A "device," "machine," or "process" is one now known or later

23 developed.

24 To "display" a work means to show a copy of it, either directly

25 or by means of a film, slide, television image, or any other device

26 or process or, in the case of a motion picture or other audiovisual

27 work, to show individual images nonsequentially.

28 A work is "fixed" in a tangible medium of expression when its

29 embodiment in a copy or phonorecord, by or under the authority

30 of the author, is sufficiently permanent or stable to permit it to

31 be perceived, reproduced, or otherwise communicated for a period

32 of more than transitory duration. A work consisting of sounds,

33 images, or both, that are being transmitted, is "fixed" for pur-

34 poses of this title if a fixation of the work is being made simultane-

35 ously with its transmission.

36 The terms "including" and "such as" are illustrative and not

37 limitative.

38 A "joint work" is a work prepared by two or more authors

39 with the intention that their contributions be merged into insepa-

40 rable or interdependent parts of a unitary whole.
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1 "Literary works" are works other than audiovisual works,

2 expressed in words, numbers, or other verbal or numerical sym-

3 bols or indicia, regardless of the nature of the material objects,

4 such as books, periodicals, manuscripts, phonorecords, or film, in

5 which they are embodied.

6 "Motion pictures" are audiovisual works: consisting of a series

7 of related images which, when shown in succession, impact an

8 impression of motion, together with accompanying sounds, if any.

9 To "performn" a work means to recite, render, play, dance, or

10 act it, either directly or by means of any device or process or, in

11 the case of a motion picture or other audiovisual work, to show its

12 images in any sequence or to makje the sounds accompanying it

13 audible, and, in the case of a sound recording, to make audible

14 the sounds fixed in it.

15 "Phonorecords" are material objects in which sounds other than

16 those accompanying a motion picture or other audiovisual work,

17 are fixed by any method now known or later developed, and from

18 which the sounds can be perceived, reproduced, or otherwise com-

19 mnunicated, either directly or with the aid of a machine or device.

20 The term "phonorecords" includes the material object in which

21 the sounds are first fixed.

22 "Pictorial, graphic, and sculptural works" include two-dimen-

23 sional and three-dimensional works of fine, graphic, and applied

24 art, photographs, prints and art reproductions, maps, globes.

25 charts, plans, diagrams, and models.

26 A "pseudonymous work" is a work on the copies or phono-

27 records, of which the author is identified under a fictitious name.

28 "Publication?" is the distribution of copies or photorecords of a

29 work to the public by sale or other transfer of ownership, or by

30 rental, lease, or lending. The offering to distribute copies or

31 phonorecords to a group of persons for putrposes of further dis-

32 tribution, public performance. or public display, constitutes

33 pmblication. A public performance or display of a work does not

34 of itself constitute publication.

35 To performn or display a work "publicly" means:

36 (1) to perform or display it at a place open to the public or

37 at arny place wrhere a substantial number of persons outside

38 of a normal circle of a family and its social acquaintances is

39 gathered;
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1 (2) to transmit or otherwise commeunicate a performance

2 or display of the work to a place specified by clause (1) or to

3 the public, by means of any device or process, whether the

4 members of the public capable of receiving the performance

5 or display receive it in the same place or in separate places

6 and at the same time or at different times.

7 "Sound recordings" are works that result from the fixation of

8 a series of musical, spoken, or other sounds, but not including the

9 sounds accompanying a motion picture or other audiovisual work,

10 regardless of the nature of the material objects, such as disks,

11 tapes, or other phonorecords, in which they are embodied.

12 "State" includes the District of' Columbia and the Common-

13 wealth of Puerto Rico, and any territories to which this title is

14 made applicable by an act of Congress.

15 A "transfer of copyright ownership" is an assignment, mort-

16 gage, exclusive license, or any other conveyance, alienation, or

17 hypothecation of a copyright or of any of the exclusive rights

18 comprised in a copyright, whether or not it is limited in time or

19 place of effect, but not incliuding a nonexclusive license.

20 A "transmission program" is a body of material that, as an

21 aggregate, has been produced for the sole purpose of transmission

22 to the public in sequence and as a unit.

23 To "transmit" a performance or display is to communicate it by

24 any device or process whereby images or sounds are received

25 beyond the place from which they are sent.

26 The "United States," when used in a geographical sense, com-

27 prises the several States, the District of Columbia and the Com-

28 monwealth of Puerto Rico, and the organized territories under

29 the jurisdiction of the United States Government.

30 A "useful article" is an article having an intrinsic utilitarian

31 function that is not merely to portray the appearance of the

32 article or to conmvey information. An article that is normally a part

33 of a useful article is considered a "useful article."

34 The author's ",widow" or "widower" is the author's surviving

35 spouse under the law of his domicile at the time of his death,

36 whether or not the spouse has later remarried.

37 A "work of the United States Government" is a work prepared

38 by an officer or employee of the United States Government as part

39 of his official duties.
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1 A "work made for hire" is:

2 (1) a work prepared by an employee within the scope of

3 his employment; or

4 . (2) a work specially ordered or commissioned for use as

5 a contribution to a collective work, as a part of a motion pic-

6 ture or other audiovisual work, as a translation, as a supple-

7 mentary work, as a compilation, as an instructional text, as

8 a test. as answer material for a test, as a photographic or

9 other portrait of one or0 more persons, or as an atlas, if the

10 parties expressly agree in a written instrulment signed by

11 them that the work shall be considered a work made for hire.

12 A "supplementta.ry work" is a work prepared for publication

13 as a secondary adjunct to a work by another author for the

14 purpose of introducing, concluding, illustrating, explaining,

15 revising, commenting upon, or assisting in the use of the other

16 work, such as forewords, afterwords, pictorial illustrations,

17 maps, charts, tables, editorial notes, musical arrangements,

18 answer material for tests, bibliographies, appendixes, and

19 indexes. An "instructional text" is a literary, pictorial, or

20 graphic work prepared for publication with the purpose of

21 use in systematic instructional activities.

22 § 102. Subject matter of copyright: In general

23 (a) Copyright protection subsists, in accordance with this title, in

24 original works of authorship fixed in any tangible medium of expres-

25 sion, now known or later developed, from iwhich they can be perceived,

26 reproduced, or other'wise communicated, either directly or with the aid

27 of a machine or device. Works of authorship include the following

28 categories:

29 (1) literary works;

30 (2) musical works, including any accompanying words;

31 (3) dramatic works, including any accompanying music;

32 (4) pantomimes and choreographic works;

33 (5) pictorial, graphic, and sculptural works;

34 (6) motion pictures and other audiovisual works;

35 (7) sound recordings.

36 (b) In no case does copyright protection for an original work of

37 authorship extend to any idea, plan, procedure, pr1ocess, system,

38 method of operation, concept, principle, or discovery, regardless of the

39 form in which it is described, explained, illustrated, or embodied in

40 such uwork.
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1 § 103. Subject matter of copyright: Compilations and derivative

2 works

8 (a) The subject matter of copyright as specified by section 102 in-

4 cudes compilations and derivative works, but protection for a work

5 employing pre-existing material in which copyright subsists does not

6 extend to any part of the work in which such material has been used

7 unlawfully.

8 (b) The copyright in a compilation or derivative work extends

9 only to the material contributed by the author of such work, as dis-

10 tinguished from the pre-existing material employed in the work,

11 and does not imply any exclusive right in the pre-existing material.

12 The copyright in such, work is independent of, and does not affect

13 or enlarge the scope, duration, ownership, or subsistence of, any copy-

14 right protection in the pre-existing material.

15 § 104. Subject matter of copyright: National origin

16 (a) UNPUBLISHED WoRKs.-The works specified by sections 102 and

17 103, while unpublished, are subject to protection under this title with-

18 out regard to the nationality or domicile of the author.

19 (b) PUBLISHED WORKS.-The works specified by sections 102 and

20 103, when published, are subject to protection under this title if-

21 (1) on the date of first publication, one or more of the authors

22 is a national or domiciliary of the United States, or is a national,

23 domiciliary, or sovereign authority of a foreign nation that is a

24 party to a copyright treaty to which the United States is also a

25 party; or

26 (2) the work is first published in the United States or in a for-

27 eign nation that, on the date of first publication, is a party to the

28 Universal Copyright Convention of 1952; or

29 (3) the work is first published by the United Nations or any

30 of its specialized agencies, or by the Organization of American

31 States; or

32 (4) the work comes within the scope of a Presidential procla-

33 mation. Whenever the President finds that a particular foreign

34 nation extends, to works by authors who are nationals or domicili-

35 aries of the United States or to works that are first published in

36 the United States, copyright protection on substantially the same

37 basis as that on which the foreign nation extends protection to

38 works of its own nationals and domiciliaries and works first pub-

39 lished in that nation, he may by proclamation extend protection

40 under this title to works of which one or more of the authors is,
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1 on the date of first publication, a national, domiciliary, or sov-

2 ereign authority of that nation, or which was first published in

3 that nation. The President may revise, suspend, or revoke any

4 such proclamation or impose any conditions or limitations on

5 protection under a proclamation.

6 (c) The expropriation, by a governmental organization of a for-

7 eign country, of a copyright, o)' the right to secure a copyright, or

8 any right comprised in a copyright, or any right in a work for which

9 copyright may be secured. or the transfer of a cdpyright or of any such

10 right, or the powoer to authorize any use of the work thereunder, from

11 the autthor or copyright owner to a governmental agency of a foreign

12 country pursuant to any 7azw, decree, regulation,. order or other action

13 of the government effecting or requiring such transfer, shall not be

14 given effect for the purposes of this title.

15 § 105. Subject matter of copyright: United States Government

16 works

17 Copyright protection ucnder this title is not available for any work

18 of the United States Governmment, but the TUnited States Government

19 is not precluded from. receiving and holding copyrights transferred

20 to it by assignment, bequest, or otherwise.

21 § 106. Exclusive rights in copyrighted works

22 Subject to sections 107 thrmtgh 117, the owner of copyright under

23 this title has the exclusive rights to do and to authorize any of the

24 following:

25 (1) to reproduce the copyrighted 'work in copies or phono-

26 records;

27 (2) to prepare derivative works based upon the copyrighted

28 work;

29 (3) to distribute copies or phonorecords of the copyrighted

30 work to the public by sale or other transfer of ownership, or by

31 rental, lease, or lending;

32 (4) in the case of literalry, musical, dramatic, and choreographic

33 qworks, pantomimes, motion pictures and other audiovisual wuorks,

34 and sound recordings, to performn the copyrighted w0ork publicly;

35 (5) in the case of literary, mnusical, dramatic and choreographic

36 works, pantomimes, and pictorial, graphic, or sculptural iworks,

37 including the individual inages of a motion picture or other

38 audiovisual work, to display the copyrighted work publicly.

39 § 107. Limitations on exclusive rights: Fair use

40 Notwithstanding the provisions of section 106, the fair use of a
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1 copyrighted work, including such use by reproduction in copies or07

2 phonorecords or by any other means specified by that section, for pur-

3 poses such as criticism, comment, news reporting, teaching, scholar-

4 ship, or research, is not an infringement of copyright. In determining

5 whether the use made of a work in any particular case is a fair use

6 the factors to be considered shall include:

7 (1) the purpose and character of the use;

8 (2) the nature of the copyrighted work;

9 (3) the amount and substantiality of the portion used in re-

10 lation to the copyrighted work as a whole; and

11 (4) the effect of the use upon the potential market for or value

12 of the copyrighted work.

13 § 108. Limitations on exclusive rights: Reproduction by libraries

14 and archives

15 (a) Notwithstanding the provisions of section 106, it is not an in-

16 fringement of copyright for a library or archives, or any of its em-

17 ployees acting within the scope of their employment, to reproduce no

18 more than one copy or phonorecord of a work, or distribute such copy

19 or phonorecord, under the conditions specified by this section, if:

20 (1) The reproduction or distribution is made without any pur-

21 pose of direct or indirect commercial advantage; and

22 (2) The collections of the library or archives are (i) open to the

23 public, or (ii) available not only to researchers affiliated with the

24 library or archives or with the institution of which it is a part, but

25 also to other persons doing research in a specialized field,

26 (3) The reproduction or distribution of the work includes a

27 notice of copyright.

28 (b) The rights of reproduction and distribution under this section

29 apply to a copy or phonorecord of an. unpublished work duplicated in

30 facsimile form solely for purposes of preservation and security or for

31 deposit for research use in another library or archives of the type de-

32 scribed by clause (2) of subsection (a), if the copy or phonorecord

33 reproduced is currently in the collections of the library or archives.

34 (c) The right of reproducetion under this section applies to a copy

35 or phonorecord of a published work duplicated in facsimile form solely

36 for the purpose of replacement of .a copy or phonorecord that is dam-

37 aged, deteriorating, lost, or stolen, if the library or archives has, after

38 a reasonable effort, determined that an unused replacement cannot be

39 obtained at a fair price.

40 (d) The rights of reproduction and distribution under this section
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1 apply to a copy, made from the collection of a library or archives

2 where the use)r makes his request or from that of another library or

3 archives, of iNo more than. one article or other contribution to a copy-

4 righted collection or periodical issue, or to a copy or phonorecord of a

5 small part of any other copyrighted work, if:

6 (1) The copy becomes the property of the user, and the library

7 or0 archives has had no notice that the copy would be used for any

8 purpose other than rrivate study, scholarship, or research; and

9 (2) The library or archives displays prominently, at the place

10 where orders are accepted, and includes on its or0der form, a warn-

11 ing of copyright in accor;dance with requirements that the Reg-

12 ister of Copyr)ights shall prescribe by regulation.

13 (e) The rights of reproduction and distribution under this section

14 apply to the entire work, or to a substantial part of it, made from the

15 collection of a library orl archives where the user makes his reguest or

16 from that of another library or archives, if the library or archives has

17 first determined, on the basis of a reasonable investigation that a copy

18 or pho7norecord of the co)pyrighted work cannot be obtained at a fair

19 price, if:

20 (1) The copy becomes the property of the user, and the library

21 or archives has had no notice that the copy iwould be used for any

22 purpose other than, private study, scho7arship. or' research; and

23 (2) The library or archives displays promzinently, at the place

24 where orders are accepted. and includes on its order fornm, a wuarn-

25 ing of copyright in accordance owith rlequilrements that the Register

26 of Copyrights shall prescribe by regulattion.

27 (f) Nothing in. this sectioin-

28 (1) shr7ll be conistrued to impose liability for copyright in-

29 firingemlent upon a l7;braay or' archives or-its emnployees for the un-

30 stlpe)r'ised U.ie of reproducing equipment located on. its premises,

31 prov ided that stuch eqipmen"t displays a notice that the nmakiyg
32 of a copy may be subject to the copyrighl t law;

33 (k2) cxciuscs a person. Uwho uses such reproducing equipment or

34 who request.s a copy under subsection. (d) from liability for copy-

35 right infringemen.t for any such act, or for any later use of such

36 copy, if it exceeds fair use as provided by section 107;

37 (3) ir. any way affects. the right of faibr use as provided by sec-

38 tion 107, or' any contractutal obligations as.sl7umed at any time by

39 the libirary or amrch ices when it obtained a copy or phonorecord of

40 a work in its collectionw.

41 (g) The r7ights of reproduction and distribution under this section
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1 extejid to the isolated and unrelated reproduction or distribution of a

2 silngle copy or phonorecord of the same lmaterial on separate occasions,

3 but do not extend to cases where the library or archives, or its em-

4 ployee:

5 (1) is aware or has substantial rea'son to believe that it is en-

6 gaging in the related or concerted reproduction or distribution of

7 multiple copies or phonlorecords of the same material, whether

8 made on. one occasion or' over a period of time, and whether in.

9 tended for aggregate use by one or mnore individuals or for sep-

10 aIrate use by the individual members of a group; or

11 (2) engages in the systematic reproduction or distribution of

12 single or multiple copies or phonorecords of material described

13 in subsection (d).

14 (h) T'he rights of reproduction and distribution under this section

15 do not apply to a musical Cwork, a pictorial, graphic or sculptural work,

16 or a motion. pictulre or other audio-visual work, except that no such

17 limitation shall apply with respect to rights granlted by subsections

18 (b) and (c).

19 § 109. Limitations on exclusive rights: Effect of transfer of par-

20 ticular copy or phonerecord

21 (a) Notwithstadinlg the provisio'ns of section 106(3), the owner of

22 a particulaO' copy or phonore cord lawfully imade under this title, or any

23 person, authorized by himR, is cntitled,'without the authority of the

24 copyrlrght owne'r, to sell or) otherwoise dispose of the possession of that

25 copy or' phonor'ecorld.

26 (b) Notlwithstanding the provisions of section 106(5), the owoner

27 of a partichular copy lawfully naade under' this title, or any personl

28 auithorized by himl, is entitled, without the authority of the copyright

29 owner', to display that copy publicly, either directly or by the projec-

30 lion. o.f vo more than, ole ilmage at a time, to viewers prescint at the

31 place whe'lc the copy is located.

32 (c) The privileges presciribed by subsections (a) and (b) (do not,

33 alunless authorized by the copyright owner, extend to any pe)rsonL wuho

34 has acquiired possession of the copy or phonorecord from. the copy-

35 right owneir, by rental, lease, loan, or othervwise, without acquiring

36 ownership of it.

37 § 110. Limitations on exclusive rights: Exemption of certain per-

38 formances and displays

39 YNotwlithstanding the provisions of section. 106, the followuing are not

40 infringemnents of copyrigh t:

41 (1) performance or display of a work by in.structors or pupils
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1 in the course of face-to-face teaching activities of a nonprofit

2 educational institution, in a classroom or similar place devoted

8 to instruction, unless, in the case of a motion picture or other

4 audiovisual work, the performance, or the display of individual

5 images, is given by means of a copy that was not lawfully made

6 under this title and that the person responsible for the perform-

7 ance knew or had reason to believe was not lawfully made;

8 (2) perfornmance of a nondramatic literary or musical work or

9 of a sound recording, or display of a work, by or in the course of

10 a transmission, if :

11 (A) the performance or display is a regular part of the

12 systematic instructional activities of a governmental body or

13 a nonprofit educational institution; and

14 (B) the performance or display is directly related and of

15 material assistance to the teaching content of the transmis-

16 sion; and

17 (C) the transmission is made primarily for:.

18 (i) reception in classrooms or similar places normally

19 devoted to instruction, or

20 (ii) reception by persons to whom the transmission. is

21 directed because their disabilities or other special circum-

22 stances prevent their attendance in classrooms or similar

23 places normally devoted to instruction, or

24 (iii) reception by officers or employees of governmen-

25 tal bodies as a part of their official duties or emzploy-

26 ment;

27 (3) performance of a nondramnatic literary or musical work

28 or of a dramatico-musical work of a religious nature, or of a sound

29 recording, or display of a work, in the course of services at a place

30 of worship or other religious assembly;

31 (4) per formance of a no7idranmatic literary or musical work or

32 of a sound recording, otherwise than in a transmission to the pub-

33 lic without any purpose of direct or indirect commnercial advan-

34 tage and without payment of any fee or other compensation for

35 the performance to any of its performers, promoters, or orga-

36 nizers, if:

37 (A) there is no direct or indirect admission charge, or

38 (B) the proceeds, after deducting the reasonable costs of

39 producing the performance, are used exclusirely for educa-

40 tional, religious, o0' charitable purposes and not for private
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1 financial gain, except where the copyright owner has served

2 notice of his objections to the performance under the follow-

3 ing conditions:

4 (i) The notice shall be in writing and signed by the

5 copyright owner or his duly authorized agent; and

6 (ii) The notice shall be served on the person respon-

7 sible for the performance at least seven days before the

R date of the performance, and shall state the reasons for

9 his objections; and

10 (iii) The notice shall comply, in form, content, and

11 manner of service, with requirements that the Register

12 of Copyrights shall prescribe by regulation;

13 (5) communication of a transmission embodying a performance

14 or display of a work by the public reception of the transmission

15 on a single receiving apparatus of a kind commonly used in pri-

16 vate homes, unless:

17 (A) a direct charge is made to see or hear the transmis-

18 sion; or

19 (B) the transmission thus received is further transmitted

20 to the public;

21 (6) performance of a nondramatic musical work or of a sound

22 erecording in the course of an annual agricultural or horticultural

23 fair or exhibition conducted by a governmental body or a non-

24 profit agricultural or horticultural organization;

25 (7) performance of a nondramatic musical work or of a sound

26 recording by a vending establishment open to the public at large

27 without any direct or indirect admission charge, where the sole

28 purpose of the performance is to promote the retail sale of copies

29 or phonorecords of the work and the performance is not trans-

30 mitted beyond the place where the establishment is located-;.

31 (8) the public performance by a radio or television broad-

32 casting station licensed by the Federal Communications Com-

33 mission of a copyrighted sound recording by any means

34 including a phonorecord.

35 § 111. Limitations on exclusive rights: Secondary transmissions

36 (a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.-The second-

37 ary transmission of a primary transmission embodying a performance

38 or display of a work is not anz infringement of copyright if:

39 (1) the secondary transmission is not made by a cable system,

40 and consists entirely of the relaying, by the management of a

S. 1361---7
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1 hotel, apartment house, or similar establishment, of signals trans-

2 mitted by a broadcast station. licensed by the Federal Comnm/unica-

3 tions Commission, within the local service area of such station, to

4 the private lodgings of guests or residents of such establishment,

5 and no direct charge is made to see or hear the secondary trans:

6 mission; or

7 (2) the secondary transmission is made solely for the purpose

8 and under the conditions specified by clause (2) of section 110; or

9 (3) the secondary transmission is made by a common, contract,

10 or special carrier who has no direct or indirect control over the

11 content or selection of the Inminary transmission or over the par-

12 ticular recipients of the secondary transmission, and whose ac-

13 tivities with respect to the secondary transmission consist solely of

14 providing wvilres, cables, or other communications channels for the

15 utse of others: Provided, That the provisions of this clause extend

16 only to the activities of said carrier with respect to secondary

17 transmissions and do not exempt from. liability the activities of

18 others with respect to their own primary or secondary transmis-

19 sion; or

20 (4) the secondary transm.ission is not made by a cable system but

21 is made by a govern7nental body, or other nonprofit organization,

22 without any purpose of direct or indirect commercial advantage,

23 and without charge to the recipients of the secondary transmission

24 other than assessments necessary to defray the actual and reason-

25 able costs of maintaining and operating the secondary transmis-

26 sion service; or

27 (5) the secondary transmission is made by a cable system

28 serving a local community prior to March 31, 1972, and such

29 local community is so situated as to be principally dependent

30 upon such system for access to broadcast signals.

31 (b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CON -

32 TROLLED GROUP.-Notwithstanding the provisions of subsections (a)

33 and (c), the secondary transmission to the public of a .primary trans-

34 mission embodying a performance or display of a work is actionable as

35 an act of infringement under section 501, and is fully subject to the

36 remedies provided by sections 502 through 506. if the primary trans-

37 mission is not awde for reception by the lnblic at large but is con-

38 trolled and limited to reception by particular members of the public.
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1 (C) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-

2 (1) Subject to the provisions of clause (2) of this subsection, see-

3 ondary transmissions to the public by a cable system of a primary

4 tra.nsmission made by a broadcast station licensed by the Federal Com-

5 mnunications Commission and embodying a performance or display of a

6 work shall be subject to compulsory licensing upon compliance with

7 the requirements of subsection (d) in the following cases:

8 (A) Where the signals comprising the primary transmission

9 are exclusively aural and the secondary transmission is per-

10 missible under the rules, regulations or authorizations of the

11 Federal Communications Commission; or

12 (B) Where the community of the cable system is in whole or in

13 part within the local service area of the primary transmitter; or

14 (C) Where the carriage of the signals comprising the second-

15 ary transmission is permissible tender the rules, regulations or

16 authorizations of the Federal Communications Commission.

17 (2) Notwithstanding the provisions of clause (1) of this subsection,

18 the secondary transmission to the public by a cable system of a primary

19 transmission made by a broadcast station licensed by the Federal

20 Communications Commission and embodying a performance or dis-

21 play of a work is actionable as an act of infringement under section

22 .501, and is fully subject to the remedies provided by sections 502

23 through 506, in the following cases:

24 (A) Where the carriage of the signals comprising the secondary

25 transmission is not permissible under the rules, regulations or

26 authorizations of the Federal Communications Commission; or

27 (B) Where the cable system, at least one month before the date

28 of the secondary transmission, has not recorded the notice speci-

29 fied by subsection (d) ; or

30 (C) Where the carriage of signals comprising the secondary

31 transmission of sports events is not permissible under rules

32 which the Federal Communications Commission shall promul-

33 gate: Provided That, in adopting such rules the Commission

34 may consider the effect upon broadcasting, cable television,

35 and sports of the policy objectives contained in Public Law

36 87-331, and any other factors the Commission deems appro-

37 priate.
38 (d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE

39 SYSTEMS.-
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1 (1) For any secondary transmission to be subject to compulsory

2 licensing under subsection (c), the cable system shall at least one month

3 before the date of the secondary transmission or within 30 days after

4 the enactment of this Act, whichever date is later, record in the Copy-

5 right Office, a notice including a statement of the identity and address

6 of the person who owns or operates the secondary transmission service

7 or has power to exercise primary control over it together with the name

8 .and location of the primary transmitter, or primary transmitters, and

9 thereafter, from time to time, such further information as the Register

10 of Copyrights shall prescribe by regulation to carry out the purposes

11 of this clause.

12 (2) A cable system whose secondary transmissions have been subject

13 to compulsory licensing under subsection (c) shall, during the months

14 of January, April, July, and October, deposit with the Register of

15 Copyrights, in accordance with requirements that the Register shall

16 prescribe by regulation-

17 (A) A statement of account, covering the three months neaxt

18 preceding, specifying the number of channels on which the cable

19 system made secondary transmissions to its subscribers, the names

20 and locations of all primary transmitters whose transmissions

21 were further transmitted by the cable system, the total number

22 of subscribers to the cable system, and the gross amounts paid to

23 the cable system irrespective of source and separate statements of

24 the gross revenues paid to the cable system for advertising, leased

25 channels, and cable-casting for which a per-program or per-

26 channel charge is made and by subscribers for the basic service of

27 providing secondary transmissions of primary broadcast trans-

28 mitters; and

29 (B) A total royalty fee for the period covered by the state-

30 ment, computed on the basis of specified percentages of the gross

31 receipts from subscribers to the cable service during said period

32 for the basic service of providing secondary transmissions of

33 primary broadcast transmitters, as follows:

34 (i) 1/2 percent of any gross receipts up to $40,Q00;

35 (ii) 1 percent of any gross receipts totalling more than

36 $40.000 but not more than $80,00;

37 (iii) 11/2 percent of any gross receipts totalling more than

38 $80,000. but not more than $120,000;

39 (iv) 2 percent of any gross receipts totalling more than

40 $120.000, but not more than $160,000; and
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1 (v) 21/2 percent of any gross receipts totalling more than

2 $160,000.
3 (3) The royalty fees thus deposited shall be distributed in accord-

4 ance with the following procedures:

5 (A) During the month of July in each year, every person claiming

6 to be entitled to compulsory license fees for secondary transmissions

7 made during the preceding twelve-month period shall file a claim

8 with the Register of Copyrights, in accordance with requirements that

9 the Register shall prescribe by regulation. Notwithstanding any pro-

10 visions of the antitrust laws (as designated in section I of the Act of

11 October 15, 1914, 38 Stat. 7.30, Title 15 U.S.C. section 18, and any

12 amendments of such laws), for purposes of this clause any claimants

13 may agree among themselves as to the proportionate division of com-

14 pulsory licensing fees among them, may lump their claims together

15 and file them jointly or as a single claim, or may designate a common

16 agent to receive payment on their behalf.

17 (B) After the first day of August of each year, the Register of

18 Copyrights shall determnine whether there exists a controversy concern-

19 ing the statement of account or the distribution of royalty fees. If he

20 determines that no such controversy exists, he shall, after deducting

21 his reasonable administrative costs under this section, distribute such

22 fees to the copyright owners entitled, or to their designated agents.

23 If he finds the existence of a controversy he shall certify to that fact

24 and proceed to constitute a panel of the Copyright Royalty Tribunal

25 in accordance -with section 803. In such cases the reasonable adminis-

26 trative costs of the Register under this section shall be deducted prior

27 to distribution of the royalty fee by the tribunal.

28 (C) During the pendency of any proceeding under this subsection,

29 the Register of Copyrights or the Copyright Royalty Tribunal shall

30 withhold from distribution an amount sufficient to satisfy all claims

31 with respect to which a controversy exists, but shall have discretion

32 to proceed to distribute any amounts that are not in controversy.

33 (e) DEFINITIONS.-

34 As used in this section, the following terms and their variant forms

35 mean the following:

36 A "primary transmission" is a transmission made to the public

37 by the transmitting facility whose signals are being received and

38 further transmitted by the secondary transmission service. regard-

39 less of where or when the performance or display .was first

40 transmitted.
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1 A "secondary transmission" is the further transmitting of a

2 primary transmission simudtaneously with the primary trans-

3 mission or nonsimultaneously with the primary transmission if by

4 a "cable system" not located in whole or in part within the bound-

5 ary of the forty-eight contiguous States, Hawaii, orPuerto Rico.

6 A "cable system" is a facility, located in any State, Territory,

7 Trust Territory or Possession that in whole or in part receives

8 signals transmitted or programs broadcast by one or more tele-

9 vision broadcast stations licensed by the Federal Comrrunications

10 Commission and makes secondary transmissions of such signals

11 or programs by iwires, cables, or other communications channels

12 to subscribing members of the public vwho pay for such service.

13 For purposes of determining the royalty fee iunder subsection

14 (d) (2) (B), two or more cable systems in contiguous commnuni-

15 ties under common ownership or control or operating from one

16 headend shall be considered as one system. ,

17 The "local service area of a primary transmitter" comprises

18 the area in which a television broadcast station is entitled to

19 insist upon its signal being retransmitted by a cable system

20 pursuant to the rules and regulations of the Federal Communica-

21 tions Commission.

22 § 112. Limitations on exclusive rights: Ephemeral recordings

23 (a) Notwithstanding the provisions of section 106, and except in the

24 case of a motion picture or other audiovisual work, it is not an infringe-

25 ment of copyright for a transmitting organization entitled to transmit

26 to 'the public a performance or display of a work, under a license or

27 transfer of the copyright or under the limitations on exclusive rights

28 in sound recordings specified by section 114 (a), to make no more than

29 one copy or phonorecord of a particular transmission program em-

30 bodying the performance or display, if-

31 (1) the copy or phonorecord is retained and used solely by the

32 transmitting organization that made it, and no further copies or

33 phonorecords are reproduced from it; and

34 (2) the copy or phonorecord is used solely for the transmitting

35 organization's own transmissions within its local service area, or

36 for purposes of archival preservation or security; and

37 (3) unless preserved exclusively for archival purposes, the copy

38 or phonorecord is destroyed within six months from the date the

39 transnmission program was first transmitted to the public.
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1 (b) Notwithstanding the provisions of section 106, it is not an in-

2 fringement of copyright for a governmental body or other nonprofit

3 organization entitled to transmit a performance or display of a work,

4 under section 110(2) or under the limitations on exclusive rights in

5 sound recordings specified by section 114(a), to make no more than

6 thirty copies or phonorecords of a particular transmission program

7 embodying the performance or display, if-

8 (1) no further copies or phonorecords are reproduced from the

9 copies or phonorecords made under this clause; and

10 (2) except for one copy or phonorecord that may be preserved

11 exclusively for archival purposes, the copies or phonorecords are

12 destroyed within seven years from the date the transmission pro-

13 gram was first transmitted to the public.

14 (c) Notwithstanding the provisions of section 106, it is not an in-

15 fringement of copyright fort a governmental body or other nonprofit

16 organization to make for distribution no more than one copy or phono-

17 record for each transmitting organization specified in clause (2) of this

18 subsection of a particular transmission program embodying a perform-

19 ance of a nondramatic musical work of a religious nature, or of a sound

20 recording of such a musical work, if-

21 (1) there is no direct or indirect charge for making or dis-

22 tributing any such copies or phonorecords; and

23 (2) none of such copies or phonorecords is used for any per-

24 formance other than a single transmission to the public by a trans-

25 mitting organization entitled to transmit to the public a perform-

26 ance of the work under a license or transfer of the copyright;

27 and

28 (3) except for one copy or phonorecord that may be preserved

29 exclusively for archival purposes, the copies or phonorecords are

30 all destroyed within one year from the date the transmission pro-

31 gram was first transmitted to the public.

32 (d) The transmission program embodied in a copy or phonorecord

33 made under this section is not subject to protection as a derivative

34 work under this title except with the express consent of the owners of

35 copyright in the pre-existing works employed in the program.

36 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

37 tural works

38 (a) Subject to the provisions of clauses (1) and (2) of this sub-

39 section, the exclusive right to reproduce a copyrighted pictorial,
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1 graphic, or sculptural work in copies under section 106 includes the

2 right to reproduce the work in or on any kind of article, whether use-

3 ful or otherwise.

4 (1) This title does not afford, to the owzoner of copyright in a

5 work that portrays a useful article as such, any greater or lesser

6 rights with respect to the making, distribution, or display of the

7 useful article so portrayed than those afforded to such works

8 under the law, whether title 17 of the common law or statutes of a

9 State, in effect on December 31. 1974, as held applicable and con-

10 strued by a court in an action brought uoider this title.

11 (2) In the case of a work lawfully reproduced in useful articles

12 that have been offered for sale or other distribution to the public,

13 copyright does not include any right to prevent the making, dis-

14 tribution, or display of pictures or photographs of such articles

15 in connection with advertisements or commentaries related to the

16 distribution or display of such articles, or in connection with news

17 reports.

18 (b) When a pictorial, graphic, or sculptutral work in which copy-

19 right subsists under this title is utilized in an original ornamental

20 design of a useful article, by the copyright proprietor or under an

21 express license from him, the design shall be eligible for protection

22 under the provisions of title III of this Act.

23 (c) Protection under this title of a work in which copyright subsists

24 shall termninate with respect to its utilization in useful articles when-

25 ever the copyright proprietor has obtained registration of an orna-

26 mental design of a useful article embodying said work under the pro-

27 visions of title III of this Act. Unless and until the copyright pro-

28 prietor has obtained such registration., the copyright pictorial, graphic,

29 or sculptural work shall continue in all respects to be covered by and

30 subject to the protection afforded by the copyright subsisting under

31 this title. Nothing in this section shall be deemed to create any addi-

32 tional rights or protection under this title.

33 (d) Nothing in this section shall affect any right or remedy held

34 by any person under this title in a work in which copyright was sub-

35 sisting on the effective date of title III of this Act, or with respect to

36 any utilization of a copyrighted work other than in the design of a

37 useful article.
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1 § 114. Scope of exclusive rights in sound recordings

2 (a) LIMITATIONS ON EXCLUSIVE RlaHTs.-The exclusive rights of

3 the owner of copyright in a sound recording are limited to the rights

4 specified by clauses (1), (3), and (4) of section 106. The exclusive

5 rights of the owner of copyright in a sound recording to reproduce and

6 perfowrm it are limited to the rights to duplicate the sound recording

7 in the form of phonorecords or copies of audiovisual works that

8 directly or indirectly recapture the actual sounds fixed in the record-

9 ing, and to perform those actual sounds. These rights do not extend

10 to the making or duplication of another sound recording that is an

11 independent fixation of other sounds, or to the performance of other

12 sounds, even though such sounds imitate or simulate those in the copy-

13 righted sound recording.

14 (b) PERFORMANCE RIOaTS DISTINCT.-The exclusive right to per-

15 form publicly, by means of a phonorecord, a copyrighted literary,

16 musical, or dramatic work, and the exclusive right to perform publicly

17 a copyrighted sound recording, are separate and independent rights

18 under this title.

19 (C) COMPULSORY LICENSE FOR PUBLIC PERFORMANCE OF SOUND

20 RECORDINGS.-

21 (1) Subject to the provisions of sections 111 and 116, the public

22 performance of a sound recording is subject to compulsory licens-

23 ing under the conditions specified by this subsection, if phono-

24 records of it have been distributed to the public under the

25 authority of the copyright owner.

26 (2) Any person who wishes to obtain a compulsory license under

27 this subsection shall fulfill the following requirements:

28 (A) He shall at.least one month before the public perform-

29 ance and thereafter at intervals and in accordance with re-

30 quirements that the Register of Copyrights shall prescribe

31 by regulation, record in the Copyright Office a notice stating

32 his identity and address and declaring his intention to obtain

33 a compulsory license under this subsection;

34 (B) Deposit with the Register of Copyrights, at annual

35 intervals in .accordance with requirements that the Register

36 of Copyrights shall prescribe by regulation, a statement of

37 account and a total royalty fee for the period covered by the

38 statemenet, based on the royalty rates specified by clause (4).
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1 (3) In the absence of a negotiated license, failure to record the

2 notice, file the statement, or deposit the royalty fee prescribed

3 by clause (2) renders the public performance of a sound record-

4 ing actionable as an act of infringement under section 501 and

5 fully subject to the rem7edies provided by sections 502 through

6 505, but not including the crininal remedies provided by section

7 506.

R (4) The annual royalty fees under this subsection may, at the

9 user's option, be computed on either a blanket or a prorated basis.

10 Although a negotiated license may be substituted for the compul-

11 sory license prescribed by this subsection, in no case shall the

12 negotiated rate amount to less than the applicable rate provided

13 by this clause. The following rates shall be applicable:

14 (A) For a radio or talovioion broadoa4t station linsonW by

15 tho F 4odoral Convmniat onse Comnunision, tho royalty rato

16 ohal bo a folloo:

17 (i) in tCho oao of a broadoaot otation with gross rooeipto

18 from ito advortising OponRoro of moro th9af $95,00 but

19 loshn hI "WOO.).. a year, tho yearky porf ormzeneo roy.lty

20 payrnont shall beO $650; or

21 (ee) in tho aaso of a broadeoat soation with grooo r eeeipto

22 from its advore.sing o.po. oro of szorn thaen 100.400 but9

23 -oo than $900 °aO a Yoear, t7ho yoarly Porforpmnoon roealty

24 -el baU $750 or

25 (4i) in tho oaeo of a broadoaot station uoith gros rc

26 oeiptse from it adweortzsing spenor sr of morp than9 $ 00u000

27 a yoar, tho blanket rato hell bo n9 poroosnt of tho not

28 roocip.ts from adortiing sponsors during tho apO0blbZo

29 porio. Tho altornatevo proratod rato e8 a fraotion of ono

30 peroont of eolh not rooipto, basoed on a oaloulateon snada

31 in aooordanoo with a otandard forZrmenla that tho Rogistcr

32 of Coryrights shall proooriZb by rogulfation, taking into

33 a0oo0n0t tho asnount of tho station's1 oommcnoroial tinmo do

34 votod to 9playng opywrghtod sound rooordingo and

35 whothor ta stotion is a radio or tolovisin broadoastor.

36 (B) (A) Subject to section 111, for background music

37 services and other transmitters of performances of sound

38 recordings the blanket rate is 2 percent of the gross receipts

39 fromn subscribers or others who pay to receive the transmission

40 during the applicable period. The alternative prorated rate
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1 is a fraction of 2 percent of such gross receipts, based on a

2 calculation made in accordance with a standard formula that

3 the Register of Copyrights shall prescribe by regulation,

4 taking into account the proportion of time devoted to musical

5 performances by the transmitter during the applicable

6 period, and the extent to which the transmitter is also the

7 owner of copyright in the sound recordings performed during

8 said period.

9 -- (. (B) For an operator of coin-operated phonorecord

10 players, as that term is defined by section 116, and for a

11 coble system, as that term is defined by section 111, the com-

12 pulsory licensing rates shall be governed exclusively by those

13 respective sections and not by this subsection.

14 - )- (C) For all other users not otherwise exempted, the

15 blanket rate is $25 per year for each location at which copy-

16 righted sound recordings are performed. The alternative pro-

17 rated rate shall be based on the number of separate perform-

18 ances of such works during the year and, in accordance with a

19 standard formula that the Register of Copyrights shall pre-

20 scribe by regulation, shall not exceed $5 per day of use.

21 (d) ExEMePTIoN.-In addition to users exempted from liability by

22 section 110 or subject to the provisions of section 111 or 116, any

23 person who publicly performs a copyrighted sound recording and who

24 would otherwise be subject to liability for such performance is ex-

25 empted from liability for infringement and from the compulsory

26 licensing requirements of this section, during the applicable annual

27 "period, if in the case of a background music service or other

28 transmitter of performances of sound recordings, its gross re-

29 ceipts from subscribers or others who pay to receive the transmis-

30 sion were less than $10,000.

31 'pe'r4-d,

32 (1) .. the ease 0 a b9roadat. s.ttieh, its gross r4ri;4pt from

33 Q 4rqtising lpensors were lass than =6 i or
34 (0) f th e c.Xo 0f a bngrond rwaes samrvic'a or othera trszn noit

35 tea of pr*frm.n . .. of s~,?d r.c'rdirngs, its gros rwopfss s frnom

36 ^bsorieosm or Aother who pay too Mo3owo the th r3oig"n werase lo

37 -
38 (e) DISTRIBUzTON OF ROYALTIES.-
39 (1) During the month of September in each year, every person

40 claiming to be entitled to compulsory license fees under this sec-



108

1 tion for performances during the preceding twelve-month period

2 shall file a claim with the Register of Copyrights, in accordance

3 with requirements that the Register shall prescribe by regulation.

4 Such claim shall include an agreement to accept as final, except as

5 provided in section 809 of this title, the determination of the Copy-

6 right Royalty Tribunal in any controversy concerning the distri-

7 bution of royalty fees deposited under subelause (B) of subsection

8 (c) (2) of this section to which the claimant is a party. Notwith-

9 standing any provisions of the antitrust laws (the Act of Oc-

10 tober 15, 1914, 38 Stat. 730, and any amendments of any such

11 laws), for purposes of this subsection any claimants may agree

12 among themselves as to the proportionate division of compulsory

13 licensing fees among them, may lump their claims together and

14 file them jointly or as a single claim, or may designate a common

15 agent to receive payment on their behalf.

16 (2) After the first day of October of each year, the Register of

17 Copyrights shall determine whether there exists a controversy con-

18 cerning the distribution of royalty fees deposited under subclause

19 (B) of subsection (c) (2). If he determines that no such contro-

20 versy exists, he shall, after deducting his reasonable administra-

21 tive costs under this section, distribute such fees to the copyright

22 owners and performers entitled, or to their designated agents.

23 If he finds that such a controversy exists he shall certify to that

24 fact and proceed to constitute a panel of the Copyright Royalty

25 Tribunal in accordance with section 803. In such cases the reason-

26 able administrative costs of the Register under this section shall be

27 deducted prior to distribution of the royalty fee by the tribunal.

28 (3) For the purposes of this section-

29 (A) One half of all royalties to be distributed shall be paid

30 to the copyright owners, and the other half shall be paid to

31 the performers, of the sound recordings for which claims have

32 been made under clause (1); and

33 (B) During the pendency of any proceeding under this

34 section, the Register of Copyrights or the Copyright Royalty

35 Tribunal shall withhold from distribution an amount suffi-

36 cient to satisfy all claims with respect to which a controversy

37 exists, but shall have discretion to proceed to distribute any

38 amounts that are not in controversy.

39 (f) RELATION TO OTHER SEcTIoNs.-The public performance of

40 sound recordings by means of secondary transmissions and coin-oper-

41 ated phonorecord players is governed by sections 111 and 116, respec-
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1 tively, and not by this section, except that in the case of sound

2 recordings by means of secondary transmissions there shall be an

3 equal distribution of royalty fees for such public performances be-

4 tween copyright owners and performers as provided by subsection

5 (e) (3) (A) of this section.

6 (g) DEFINITIONS.-As used in this section, the following terms and

7 their variant forms mean the following:

8 (1) "Commercial time" is any transmission program, the time

9 for which is paid for by a commercial sponsor, or any transmis-

10 sion program that is interrupted by a spot commercial announce-

11 ment at intervals of less than fourteen and one-half minutes.

12 (2) "Performers" are musicians, singers, conductors, actors,

13 narrators, and others whose performance of a literary, musical.

14 or dramatic work is embodied in a sound recording.

15 (3) "ANet m46it& fWrm 6dv9tisin4 80pam' I don oenmtn)I tte 9ro08

16 e.;eis from dt...rtiing spon.rs less any . ...miS.in. paid by a

17 radih stastio.'n to adtc4rtising agcncics

18 § 115. Scope of exclusive rights in nondramatic musical works:

19 Compulsory license for making and distributing phono-

20 records

21 In the case of nondramatic musical works, the exclusive rights pro-

22 vided by clauses (1) and (3) of section 106, to make and to distribute

23 phonorecords of such works, are subject to compulsory licensing under

24 the conditions specified by this section.

25 (a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.--

26 (1) When phonorecords of a nondramatic musical work have

27 been distributed to the public under the authority of the copyright

28 owner, any other person may, by complying with the provisions

29 of this section, obtain a compulsory license to make and distribute

30 phonorecords of the work. A person may obtain a compulsory

31 license only df his primary purpose in making phonorecords is to

32 distribute them to the public for private use. A person may not

33 obtain a compvlsory license for use of the work in the duplication

34 of a sound recording made by another.

35 (2) A compulsory license includes the privilege of making a

36 musical arrangement of the work to the extent necessary to con-

37 form it to the style or manner of interpretation of the perform-

38 ance involved, but the arrangement shall not change the basic

39 melody or fundanmental character of the work, and shall not be

40 subject to protection as a derivative work tunder this title, except

41 with the express consent of the copyright owner.
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1 (b) NOTICE OF INTENTION TO OBTAIN COMPULSORY LICENSE; DESIG-

2 NATION OF OWNER OF PERFORMANCE RIGHT.-

3 (1) Any person who wishes to obtain a compulsory license

4 under this section shall, before or within thirty days after making,

5 and before distributing any phonorecords of the work, serve notice

6 of his' intention to do so on the copyright owner. If the registra-

7 tion or other public records of the Copyright Office do not identify

8 the copyright owner and include an address at which notice can

9 be served on him, it shall be sufficient to file the notice of intention

10 in the Copyright Office. The notice shall comply, in form, con-

11 tent, and manner of service, with requirements that the Register

12 of Copyrights shall prescribe by regulation.

13 (2) If the copyright owner so requests in writing not later than

14 ten days after service or filing of the notice required by clause (1),.

15 the person exercising the compulsory license shall designate, on

16 a label or container accompanying each phonorecord of the work

17 distributed by him, and in the form and manner that the Register

18 of. Copyrights shall prescribe by regulation, the name of the

19 copyright owner or his agent to whom royalties for public per-

20 formance of the work are to be paid.

21 (3) Failure to serve or file the notice required by clause (1), or

22 to designate the name of the owner or agent as required by clause

23 (2), forecloses the possibility of a compulsory license and, in the

24 absence of a negotiated license, renders the making and distribu-

25 tion of phonorecords actionable as acts of infringement under

26 section 501 and fully subject to the renmedies provided by sections

27 502 through 506.

28 (c) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.-

29 (1) To be entitled to receive royalties under a compulsory

30 license, the copyright owner must be identified in the registration

31 or other public records of the Copyright Office. The owner is

32 entitled to royalties for phonorecords manufactured and distrib-

33 uted after he is so identified but he is not entitled to recover for

34 any phonorecords previously manufactured and distributed.

35 (2) Except as provided by clause (1), the royalty under a

36 compulsory license shall be payable for every phonorecord manu-

3.7 factured and distributed in accordance with the license. WVith

38 respect to each work embodied in the phonorecord, the royalty

39 shall be either three cents, or three quarter cent per minute of

40 playing time or fraction thereof, whichever amount is larger.
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2 day of each month and shall include all royalties for the month

3 next preceding. Each monthly payment shall be accompanied

4 by a detailed statement of account, which shall be certified by a

5 Certified Public Accountant and comply in form, content, and

6 manner of certification with requirements that the Register of

7 Copyrights shall prescribe by regulation.

8 (4) If the copyright owner does not receive the monthly pay-

9 ment and statement of account when clue, he may give written

10 notice to the licensee that, unless the default is remedied within

11 thirty days from the date of the notice, the compulsoym 7icen7se

12 will be automatically terminated. Such termination reinders the

13 making and distribution of all phonorecords, for which the roy-

14 alty had not been paid, actionable as acts of i7nfringemeut u-nder

15 section 501 and fully subject to the remedies provided by sections

16 502 through 506.

17 § 116. Scope of exclusive rights in nondramatic musical works and

18 sound recordings: Public perfo 'r..!anccs by means of coin-

19 operated phonorecord player:

20 (a) LIMITATION ON EXCLUSIVE RIOHT.-In tihe case of a non-

21 dramatic .u.ical .work cm)Rbodled in a phonlorecord, and1 in the case

22 of a sound rTcording, the exc7u.hi-e rirght nruder clause (4) o.f section

23 10; to perform. the qwork publ7icy by m7eans. of a coin-operated phon0o-

24 record player' is 7imited as foll77os:

25 (1) Thce proprietor. of the estabi.shMent ihn which. the public

26 perfomrmnance takes 7lace is .not liable for inLfringement with. re-

27 spect to such public peIrformanciee uniless:

28 (A) he is the operator of the phonorecord player; or

29 (B) he refuses or fails, within one month after receipt by

30 registered or certified mail of a request, at a time during

31 which. the certificate required by subelause (1) (C) of sub-

32 .section (b) is nlot affixed to the phonoreco:d player, by the

33 copyright own10er, to make full disclosure, by registered or

34 certified mail, of the identity of the operator of the phono-

35 record player.

36 (2) The operator of the coin-operated phonorecord player may

37 obtain a compu7sory license to perform. the work publicly on that

38 phonorecord player by filing the application., affixinvg the certifi-

39 cate, and paying the royalties provided by subsection (b).
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1 (b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, AF-

2 FIXATION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPUL-

3 SORY LICENSE.-

4 (1) Any operator who woishes to obtain a compulsory license

5 for the public perfolmance of works on a coin-operated phono-

6 record player shall fulfill the following requirements:

7 (A) Before o, within one month after such perfo,?nances

8 are made aa/i7lable on. a particular phonorecord player, and

9 during the milonth of Jamntry in each succeeding year that

10 such performances are mnade available in that particular

11 phonorecord player, he shall file in the Copy7right Office, in.

12 accordance w ith requli)eme7nts that the Rlegister of Copyrights

13 shall lr.escr'ibe by reg7ulatio1, an. application conltainting the

14 1name anmd address of the operator of the phonorecord player

15 and the 7manufacturer a-,d serial 7number or other explicit

16 identificatiol, of the phoorecor'd player, an7d in addition to

17 the fee p7resoribed by clause (9) of sections 708(a), he shall

18 deposit with the Register of Copyrights a royalty fee for

19 the current calendar year of $8 for that particular phono-

20 7record player. If such per formaneres are 7ade atai7ab7e on a

21 particulair phonorecord player for the first time after .July 1
22 of any year, the royalty fee to be deposited for the rem?,ain7der

23 of that year shall be $4.00.

24 (B) IVithin. twenty dats of receipt of an, application and a

25 royalty fee pursulant to slb7r.ause (-A), the Register of Copy-

26 rights sha7ll issue to the applicant a certificate for the phono-

27 record p7layer.

28 (C) On or before March 1 of the year in which- the certifi-

29 cate prescribed by subelause (B) of this clause is issued, or

30 within ten days after the date of issue of the certificate, the

31 operator shall afi to the particular phonorecord player, in a

32 position where it can be readily examined by the public, the

33 certificate, issued by the Register of Copyrights under sub-

34 clause (B), of the latest application made by him under sub-

35 clause (A) of this clause with respect to that phonorecord

36 player.

37 (2) Failure. to file the application, to a.ffi the certificate or to

38 pay the royalty required by clause (1) of this subsection renders

39 the public performance actionable as an act of infringement under
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1 section 501 and fully subject to the remedies provided by section

2 502 through 506.

3 (c) DISTRIBUTION OF ROYALTIES.-

4 (1) During the month of January in each year, every person

5 claiming to be entitled to compulsory license fees under this section

6 for performances during the preceding twelve-month period shall

7 file a claim with the Register of Copyrights, in accordance with

8 requirements that the Register shall prescribe by regulation. Such

9 claim shall include an agreement to accept as final, except as pro-

10 vided in section 809 of this title, the determination of the Copy-

11 right Royalty Tribunal in any controversy concerning the distri-

12 bution of royalty fees deposited under subelaiuse (a) of subsec-

13 tion (b) (1) of this section to which the claimant is a party. Not-

14 withstanding any provisions of the antitrust laws (the Act of

15 October 15, 1911, 38 Stat. 7.30, and any amendments of any such

16 laws), for purposes of this subsection any claimants may agree

17 among themselves as to the proportionate division of compulsory

18 licensing fees among them, may lump their claims together and

19 file them jointly or as a single claim., or may designate a common

20 agent to receive payment on their behalf.

21 (0) After the first day of October of each year, the Register of

22 Copyrights shall determnine whether there exists a controversy

23 concerning the distribution of royalty fees deposited under sub-

24 clause (A) of subsection (b) (1). If he determines that no such

25 controversy exists, he shall, after deducting hi.s reasonable ad-

26 ministrative costs under this section, distribute such fees to the

27 copyright owners and performers entitled, or to their designated

28 agents. If he finds, that such a controversy exists he shall certify

29 to that fact and proceed to constitute a panel of the (opyright

30 Royalty Tribunal in accordance with section 803. In such cases the

31 reasonable administrative costs of the Register under this section

32 shall be deducted prior to distribution of the royalty fee by the

33 tribunal.

34 "(3) The fees to be distributed shall be divided as follows:

35 "(A) To every copyright owner not affiliated with a

36 performing rights society the pro rata share of the fees

37 to be distributed to which such copyright owner proves

38 his entitlement; and

39 "(B) To the performing rights societies the remainder

40 of the fees to be distributed in such pro rata shares as

S. 1361---8



114

1 they shall by agreement stipulate among themselves, or
2 if they fail to agree, the pro rata share to which such

3 performing rights societies prove their entitlement.

4 "(C) During the pendency of any proceeding under this
5 section, the Register of Copyrights or the Copyright

6 Royalty Tribunal shall withhold from distribution an
7 amount sufficient to satisfy all claims with respect to
8 which a controversy exists, but shall have discretion to
9 proceed to distribute any amounts that are not in

10 controversy.".

11 (-3) The cce to be dit -7. td aha71 bo7 dividod a7 f. ol to.:

12 (A) Ono oighth of the foos to bo detrhibutod shall bo alo

13 oatod to oopyright ononro onid porfortner8e of onsozUd refd-

14 inga Mez tho ateder to 02neors of oopjyright en nondrpa

15 motio i n r ioo? 'orko;

16 (B) Tho feooe allooatod to copyrzght o noro anO7d porfonmor

17 of sound roeordino ohall boelb dividod oeually bot eonn thon, as

18 by en 114(

19 /(C) Tho foos alioatod to ownoro of aopyrght ein Wondra

20 matio pnqsica3 zowor ol3 bo distrib7vtd at folliowe:

21 (i) Evoey oopyght owt.onor t afliatod with a por
22 forqng righto soeioty 4shall roo*i0o0 the pro rata oharo

23 of thc fece to be dit7ibtd..... to e.hi.h onh .. p.r7.ght

24 own..r provo hi. s ontitlcn1 nt; and

25 (ii) Tho peforming rights. sociotics shAll .e Cev t.h

26 ronwindor of tho fooes to bo digtr butd in ONGh pro rata

27 . h.r. as tho..y shall by agroomont stipu ato an,,o, , thom

29 whih tth p " ,....',i,,hts soc,,itio pr, , o thoir

30 .rant etlmnt.

31 (D) Dwring tho pondonoy of any proooldiv nLdor thio

32 oothon n, tho 1?oiotor ofOor th C o opyright Royaluty
33 . Tr.itaM 7 hall withhold from distrib7tiom .n an . . oou.nt sf,

34 oiont to oatify eall o7aimo *ith roopoat to whie.h a oontrovor0oy

35 oeaioto, but hall havo dooretion, to prooeod to distributc any

36 a.no.t.4 that are not in ~ontrovorsy.

37 (4). The Register of Copyrights shall promulgate regulations

38 under wwhich persons who can reasonably be expected to have

39 claims may, during the year in which performances take place,

40 'without expense to or harassment of operators or proprietors of



1 establishments in which phonorecord players are located, have

2 such access to such establishments and to the phonorecord players

3 located therein and such opportunity to obtain information with

4 respect thereto as may be reasonably necessary to determine, by

5 sampling procedures or otherwise, the proportion of contribution

6 of the musical works of each such person to the earnings of the

7 phonorecord players for which fees shall have been deposited.

8 Any person who alleges that he has been denied the access per-

9 mitted under the regulations prescribed by the Register of Copy-

10 rights may bring on an action in the United States District Court

11 for the District of Columbia for the cancellation of the compul-

12 sory license of the phonorecord player to which such access has

13 been denied, and the court shall have the power to declare the

14 compulsory license thereof invalid from the date of issue thereof.

15 (d) CRIMINAL PENALTIES.-Any person who knowlingly makes a

16 false representation of a material fact in an application filed under

17 clause (1) (A) of subsection (b), or who knowingly alters a certificate

18 issued under clause (1) (B) of subsection (b) or knowingly affixes

19 such a certificate to a phonorecord player other than the one it covers,

20 shall be fined not more than $2,500.

21 (e) DEFINITIONS.--A used in this section, the following terms and

22 their variant forms mean the following:

23 (1) A "coin-operated phonorecord player" is a machine or de-

24 vice that:

25 (A) is employed solely for the performance of non-

26 dramatic musical works by means of phonorecords upon

27 being activated by insertion of a coin;

28 (B) is located in an establishment making no direct or

29 indirect charge for admission;

30 (C) is accompanied by a list of the titles of all the musical

31 works available for performance on it, which list is a.ffied to

32 the phonorecord player or posted in the establishment in a

33 prominent position where it can be readily examnined by the

34 public; and

35 (D) affords a choice of works available for performance

36 and permits the choice to be made by the patrons of the

37 establishment in which it is located.

38 (2) An "operator" is any person who, alone or jointly with

39 others:

40 (A) owns a coin-operated phonorecord player; or
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1 (B) has the power to make a coin-operated phonorecord

2 player available for placement in an establishment for pur-

3 poses of public performance; or

4 (C) has the power to exercise, primary control over the

5 selection of the musical works made available for public

6 performance in a coin-operated phonorecord player.

7 (3) A "performing rights society" is an association or corpora-

8 tion that licenses the public performance of nondramatic musical

9 works on behalf of the copyright owners, such as the American

10 Society of Composers, Authors and Publishers, Broadcast Music,

11 Inc., and SESA C, Inc.

12 § 117. Scope of exclusive rights: Use in conjunction with com-

13 puters and similar information systems

14 Notwithstanding the provisions of sections 106 through 116, this

15 title does not afford to the owner of copyright in a work any greater

16 or lesser rights with respect to the use of the work in conjunction with

17 automatic systems capable of storing, processing, retrieving, or trans-

18 ferring information, or in conjunction with any similar device, ma-

19 chine, or process, than those afforded to works under the law, whether

20 title 17 or the common law or statutes of a State, in effect on Decem-

21 ber 31, 1974, as held applicable and construed by a court in an action

22 brought under this title.

23 Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER

24 Sec.
201. Ownership of copyright.

25 202. Ownership of copyright as distinct from ownership of material object.

26 203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.

27 205. Recordation of transfers and other documents.

28 § 201. Ownership of copyright

29 (a) INITIAL OWNERSHIP.-Copyright in work protected under this

30 title vests initially in the author or authors of the work. The authors

31 of a joint work are co-owners of copyright in the work.

32 (b) WORKS MADE FOR HrRE.-In the case of a work made for hire,

33 the employer or other persons for whom the work was prepared is

34 considered the author for purposes of this title, and, unless the parties

35 have expressly agreed otherwise in a wwritten instrument signed by

36 them, owns all of the rights comprised in the copyright.

37 (c) CONTRIBUTIONS TO COLLECTIVE WORKS.-Copyright in each sep-

38 arate contribution to a collective work is distinct from copyright in

39 the collective work as a whole, and vests initially in the author of the

40 contribution. In the absence of an express transfer of the copyright



or of any rights under it, the owner of copyright in the collective

2, work is presumed to have acquired only the privilege of reproducing

3 and distributing the contribution as part of that particular collective

4 work, any revision of that collective work, and any la:z-r collective

5; work in the same series.

6. (d) TRANSFER OF OWNERSHIP.-

7 (1) The ownership of a copyright may be transferred in whole

8; or in part by any means of conveyance or by operation of law, and

9 may be bequeathed by will or pass as personal property by the

10 applicable laws of interstate succession.

11 (2) Any of the exclusive rights comprised in a copyright,

12 including any subdivision of any of the rights specified by section

13 106, may be transferred as provided by clause (1) and owned sepa-

14 rately. The oiwner of any particular exclusive right is entitled, to

15 the extent of that right, to all of the protection and remedies

16 accorded to the copyright owner by this title.

17 §202. Ownership of copyright as distinct from ownership of

18 material object

19 Ownership of a copyright, or of any of the exclusive rights under

20 a copyright, is distinct from ownership of any material object in

21 which the iwork is embodied. Transfer of ownership of any material

22 object, including the copy or phonorecord in which the uwork is first

23 fixed, does not of itself convey any rights in the copyrighted work

24 embodied in the object; nor, in the absence of an agreement, does

25' transfer of ownership of a copyright or of any exclusive rights under

26 a copyright convey property rights in any material object.

27 § 203. Termination of transfers and licenses grantedby the author

28 (a) CONDITIONS FOR TERMINATION.-In the case of any work other

29 than a work made for hire, the exclusive or nonexclusive grant of a

30 transfer or license of copyright or of any right under a copyright,

31 executed by the author on or after January 1, 1975, otherwise than

32 by will, is subject to termination under the following conditions:

33 (1) In the case of a grant executed by one author, termination

34 of the grant may be effected by that author or, if he is dead, by

35 the person or persons who, under clause (2) of this subsection,

36 own and are entitled to exercise a total of more than one half of

37 that author's termination interest. In the case of a grant executed

38 by two or more authors of a joint work. termination of the grant

39 may be effected by a majority of the authors who executed it;

40 if any of such authors is dead, his termination interest may be
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1 exercised as a unit by the person or persons who, undeir clause (2)

2 of this subsection, owen and ar~e entitled to exercise a total of more

3 than one half of his interest.

4 (2) Where an author is dead, his or her termination interest is

5 owned, and may be exercised, by his wuidoto (or her widower) and

6 children or grandch ildeen as follows:

7 (A) The widow (or -widozower) ow'1ns the author's entire ter-

8 mination interest unless there are any surviving children or

9 grandchildren of the author, in which case the widow (or

10 widower) owns one half of the author's interest;

11 (B) The author's surviving children, and the surviving

12 children of any dead child of the author, own the author's

13 entire termination interest unless there is a widow (or wid-

14 ower), in which case the ownership of one half of the author's

15 interest is divided among them;

16 (C) The rights of the author's children and grandchildren

17 are in all cases divided among them and exercised on a per

18 stirpes basis according to the number of his children repre-

19 sented; the share of the children of a dead child in a termina-

20 tion interest can be exercised only by the action of a majority

21 of them.

22 (3) Termination of the grant may be effected at any time during

23 a period of five years beginning at the end of thirty-five years from

24 the date of execution of the grant; or, if the grant covers the right

25 of publication of the work, the period begins at the end of thirty-

26 five years from the date of publication of the work under the grant

27 or at the end of forty years from the date of execution of the

28 grant, whichever term ends earlier.

29 (4) The termination shall be effected by serving an advance

30 notice in writing, signed by the number and proportion of owners

31 of termination interests required under c7auses (1) and (2) of this

32 subsection, or by. their duly authorized agents, upon the grantee

33 or his successor in title.

34 (A) The notice shall state the effective date of the termina-

35 tion, which shall fall within the five-year period specified by

36 clause (3) of this subsection, and the notice shall be served

37 not less than two or more than ten years before that date. A

38 copy of the notice shall be recorded in the Copyright Office

39 before the effective date of termination, as a condition to its

40 taking effect.
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1 (B) The notice shall ccmply, in form, content, and man-

2 Her of service, with requirements that the Register of Copy-

3 rights shall prescribe by regulation.

41 (5) Termination of the grant may be effected notwithstand-

5 ing any agreement to the contrary, including an agreement to

6' make a will or to make any future grant.

7 (b) EFFECT OF TERMINATION.--Upon the effective date of termina-

8 1 tion, all rights under this title that were covered by the terminated

9 grant revert to the author, authors, and other persons owning termi-

10 nation interests under clauses (1) and (2) of subsection (a), includ-

11 ing those owners who did not join in signing the notice of termination

12 under clause (4) of subsection (a), but with the following limitations:

13 (1) A derivative work prepared under authority of the grant

14 before its termination may continue to be utilized under the terms

15 of the grant after its termination, but this privilege does not ex-

16 tend to the preparation after the termination of other derivative

17 works based upon the copyrighted work covered by the terminated

18 grant.

19 (2) The future rights that will revert upon termination of the

20 grant become vested on the date the notice of termination has

21 been served as provided by clause (4) of subsection (a). The

22 rights vest in the author, authors, and other persons named in,

23 and in the proportionate shares provided by, clauses (1) and (2)

24 of subsection (a).

25' (3) Subject to the provisions of clause (4) of this subsection,

26 a further grant, or agreement to make a further grant, of any

27 right covered by a terminated grant is valid only if it is signed by

28 the same number and proportion of the owners. in whom the

29 right has vested under clause (2) of this subsection, as are re-

30 quired to terminate the grant under clauses (1) and (2) of sub-

31 section (a). Such further grant or agreement is effective with

32 respect to all of the persons in whom the right it covers has vested

33 under clause (2) of this subsection, including those who did not

34 join in signing it. If any person dies after rights under a termi-

35 nated grant have vested in him, his legal representatives, lega-

36 tees, or heirs at law represent him for purposes of this clause.

37 (4) A further grant, or agreement to make a further grant, of

38: any right covered by a terminated grant is valid only if it is made

391 after the effective date of the termination. As an exception. how-

40 ever, an agreement for such a further grant may be made between
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1 the persons provided by clause (3) of this subsection and the

21 original grantee or his successor in title, after the notice of termi-

3 nation has been served as provided by clause (4) of subsection (a).

4! (5) Termination of a grant under this section affects only those

5 rights covered by the grant that arise under this title, and in no

6 way affects rights arising under any other Federal, State, or for-

7 eign laws.

8 (6) Unless and until termination is effected under this section,

9 the grant, if it does not provide otherwise, continues in effect for

10i the term of copyright provided by this title.

11: §204. Execution of transfers of copyright ownership

12 (a) A transfer of copyright ownership, other than by operation of

13! law, is not valid unless an instrument of conveyance, or a note or

14 meenzorandumn of the transfer, is in writing and signed by the owvner

15: of the rights conveyed or his ddly authorized agent.

16 (b) A certificate of acknowledgement is not required for the valid-

17 ity of a transfer, but is prima facie evidence of the execution of the

18. transfer if:

19 (1) in the case of a transfer executed in the United States, the

201 certificate is issued by a person authorized to administer oaths

21 within the United States; or

22 (2) in the case of a transfer executed in a foreign country, the

23! certificate is issued by a diplomatic or consular officer of the

245 United States, or by a person authorized to administer oaths

25 whose authority is proved by a certificate of such an officer.

26 § 205. Recordation of transfers and other documents

27' (a) CONDITIONS FOR RECOBDATIOM.-Any transfer of copyright own-

28' ership or other document pertaining to a copyright may be recorded

29 in the Copyright Office if the document filed for recordation bears the

30. actual signature of the person who executed it, or if it is accompanied

31 by a sworn or official certification that it is a true copy of the original

32; signed, document.

331 (b) CERTIFICATE OF RECORDATION.--The Register of Copyrights

34' shall, upon receipt of a document as provided by subsection (a) and

35 of the fee provided by section 708, record the document and return it

36 with a certificate of recordation.

371 (c) RECORDATION AS CONSTRUCTIVE NoTIcE.-Recordation of a docu-

38' ment in) the Copyright Office gives all persons constructive notice of the

39 facts stated in the recorded docunment. but only if:
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1 (1) the document, or material attached to it. specifically identi-

2 fies the work to which it pertains 80 that, after the document is

3 indexed by the Register of Copyrightsf. it would be revealed by a

4 reasonable search. nder the title or registration number of the

5 -work; and

6 (2) registration has been made for the work.

7 (d) RECORDATION As PREREQUrSITE TO INFRINOEMENT SrIT.-NO
8 person claiming by virtue of a transfer to the owner of copyright or

9 of any exelusi ve right tun.er a copyright is entitled to institute an in-

10 fringement action under this title until the instrument of transfer

11 under which he claims has been recorded in the Copyright Office, but

12 suit may be instituted after such recordation on a cause of action that

13 arose before recordation.

14 (e) PRIORITY BETWEEN CONFLICTING TRANSFERS.-As between two

15 conflicting transfers, the one executed first prevails if it is recorded, in

16 the manner required to give constructive notice under subsection (c)

17 within one month after its execution in the United States or within two

18 months after its execution abroad, or at any time before recordation in

19 such 7manner of the later transfer. Otheruise the later transfer prevails

20 if recorded first in such manner. and if taken in good faith, for valu-

21 able consideration or on the basis of a binding p1romise to pay royal-

22 ties, and without notice of the earlier transfer.

23 (f) PRIORITY BETWEEN CoNFLICTING TRANSFER OF OWNERSHIP AND

24 NoNExcLUSIVE LICENSE.-A nonexclusive license, whether recorded

25 or not, prevails over a conflicting transfer of copyright ownership if

26 the license is evidenced by a writte'n instrument signed by the owner of

27 the rights licensed or his duly authorized agent, and if:

28 (1) the license was taken before execution of the transfer; or

29 (2) the license Wias taken in good faith before recordation of

30 the transfer and without notice of it.

31 Chapter 3.-DURATION OF COPYRIGHT
Sec.
301. Pre-emption with respect to other lacs.
302. Duration of copyright: Works created on or after January 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

before January 1, 1975.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

32 § 301. Pre-emption with respect to other laws

33 (a) On and after January 1, 1975, all rights in the nature of copy-

34 right in works that come within the subject matter of copyright as

35 specified by sections 102 and 103. whether created before or after that

36 date and whether published or unpublished, are governed exclusively
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1 by this title. Thereafter, nzo person is entitled to copyright, literary

2 property rights, or any equivalent legal or equitable right in any such

3 'work under the common. lawto o statutes of any State.

4 (b) Nothing in this title annuls or limits any rights or remedies

5 under the common law or statutes of any State with respect to:

6 (1) unpublished material that does not come within the subject

7 nmatter of copyright as specified by sections 102 and 103, including

8 works of authorship 1not fixed in any tangible mediumn of ex-

9 pression;

10 (2) any cause of action arising from undertakings commenced

11 before January 1,1975;

12 (3) activities violating rights that are not equivalent to any of

13 the exclusive rights within the general scope of copyright as speci-

14 fled by section 106, including breaches of contract, breaches of

15 trust, invasion of privacy, defamation, and deceptive trade prac-

16 tices such as passing off and false representation.

17 § 302. Duration of copyright: Works created on or after Janu-

18 ary 1, 1975

19 (a) IN GENERAL.-Copyright in a work created on or after January

20 1, 197.5, subsists from its creation and, except as provided by the

21 foliowvinlg subsections, endures for a term consisting of the life of the

22 author and fifty years after his death.

23 (b) JOINT WoRKS.-In the case of a joint work prepared by two

24 or more authors who did not work for hire, the copyright endures for

25 a, term consisting of the life of the last surviving author and fifty

26 years after his death.

27 (c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE

28 FOR HIRE.-In the case of an anonymous work, a pseudonymous work

29 or a work made for hire, the copyright endures for a term of seventy-

30 five years from the year of its first publication, or a term of one

31 hu.ndred years from the year of its creation, whichever expires first.

32 If, before the end of such term, the identity of one or more of the

33 (authors of an anonymous or pseudonymous work is revealed in the

34 records of a registration made for that work under subsection (a)

35 or (d) of section 407, or in the records provided by this subsection,

36 the copyright in the work endures for the term specified by subsections

37 (a) or (b), based on the life of the author or authors whose identity

38 has been revealed. Any person having an interest in the copyright in

39 an anonymous or pseudonymous work may at any time record, in

40 records to be maintained by the Copyright Office for that purpose, a
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1 statement identifying one or more authors of the work; the statement

2 shall also identify the person filing it, the nature of his interest, the

3 source of his information, and the particular work affected, and shall

4 comply in form and content with requirements that the Register of

5 Copyrights shall prescribe by regulation.

6 (d) RECORDS RELATING TO DEATH OF AUTHORS.-Any person having

7 an interest in a copyright may at any time record in the Copyright

8 Office a statement of the date of death of the author of the copy-

9 righted work, or a statement that the author is still living on a par-

10 ticular date. The statement shall identify the person filing it, the

11 nature of his interest, and the source of his information, and shall

12 comply in form and content with requirements that the Register

13 of Copyrights shall prescribe by regulation. The Register shall

14 maintain current records of information -relating to the death of

15 authors of copyrighted works, based on such recorded statements

16 and, to the extent he considers practicable, on data contained in any

17 of the records of the Copyright Office or in other reference sources.

18 (e) PRESUMPTION AS TO AUTHOR'S DEATH.-After a period of seventy-

19 five years fromn the year of first publication of a work, or a period

20 of one hundred years from the year of its creation, whichever expires

21 first, any person who obtains from the Copyright Office a certified

22 report that the records provided by subsection (d) disclose nothing

23 to indicate that the author of the work is living, or died less than fifty

24 years before, is entitled to the benefit of a presumption that the author

25 has been dead for a least fifty years. Reliance in good faith upon this

26 presumption shall be complete defense to any action for infrinbgement

27 under this title.

28 § 303. Duration of copyright: Works created but not published

29 or copyrighted before January 1, 1975

30 Copyright in a work created before January 1, 1975, but not there-

31 tofore in the public domain or copyrighted, subsists from January 1,

32 1975, and endures for the term provided by section 302. In no case,

33 however, shall the term of copyright in such a work expire before

34 December 31, 1999; and, if the work is published on or before Decem-

35 ber 31, 1999, the term of copyright shall not expire before Decem-

36 ber 31,2024.

37 § 304. Duration of copyright: Subsisting copyrights

38 (a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any

39 copyright, the first term of iwhich is subsisting on January 1, 1975,

40 shall endure for twcenty-eight years from the date it was originally
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1 secured: Provided, That in the case of any posthumous work or of any

2 periodical, cyclopedic, or other composite work upon which the copy-

3 right was originally secured by the proprietor thereof, or of any work

4 copyrighted by a corporate body (otherwise than as assignee or 7i-

5 censee of the individual author) or by an employer for whom such

6 work is made for hire, the proprietor of such copyright shall be en-

7 titled to a renewal and extension of the copyright in such work for the

8 further term of forty-seven years when application for such renewal

9 and extension shall have been made to the Copyright Ofice and duly

10 registered therein within one year prior to the expiration of the origi-

11 nal term of copyright: And provided further, That in the case of any

12 other copyrighted work, including a contribution by an individual

13 author to a periodical or to a cyclopedic or other composite work, the

14 author of such work, if still living, or the widow, widower, or children

15 of the author, if the author be not living, or if such author, widow,

16 widower, or children be not living, then the author's executors, or in

17 the absence of a will, his next of kin'shall be entitled to a renewal and.

18 extension of the copyright in such work for a further term of forty-

19 seven years when application for such renewal and extension shall

20 have been made to the Copyright Office and duly registered therein

21 within one year prior to the expiration of the original term of copy-

22 right: And provided further, That in default of the registration of

23 such application for renewal and extension, the copyright in any work

24 shall terminate at the expiration of twenlty-eight years from the date

25 copyright was originally secured.

26 (b) COPYRIGHTS IN THEIR RENEWAL TERM OR REGISTERED FOR RE-

27 NEWAL BEFORE JANUARY 1, 1975.-The duration of any copyright, the

28 renewal term of which is subsisting at any time between December 31,

29 1973, and December 31, 1974, inclusive, or for which renewal registra-

30 tion is made between December 31, 1973, and December 31, 1974,

31 inclusive, is extended to endure for a term of 75 years from the date

32 copyright was originally secured.

33 (c) TERMINATION OF TRANSFERS AND LICENSES COVERING Ex-

34 TENDED RENEWAL TERM.-In the case of any copyright subsisting in

35 either its first or renewal term on January 1, 1975, other than a copy-

36 right in a work made for hire, the exclusive or nonexclusive grant of a

37 transfer or license of the renewal copyright or of any right under it,

38 executed before January 1, 1975, by any of the persons designated by

39 the second proviso of subsection (a) of this section, otherwise than by

40 will, is subject to termination under the following condition.
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1 (1) In the case of a grant executed by a person or persons other

2 than the author, termination of the grant may be effected by the

3 surviving person or persons who executed it. In the case of a

4 grant executed by one or more of the authors of the work, termina-

5 tion of the grant may be effected, to the extent of a particular

6 author's share in the ownership of the renewal copyright, by the

7 author who executed it or, if such author is dead, by the person or

8 persons who, under clause (2) of this subsection, own and are

9 entitled to exercise a total of more than one half of that author's

10 termination interest.

11 (2) Where an author is dead, his or her termination interest is

12 owned, and may be exercised, by his widow (or her widower) and

13 children or grandchildren as follows:

14 (A) The widow (or widower) owns the author's entire

15 termination interest unless there are any surviving children

16 or grandchildren of the author, in which case the widow (or

17 widower) owns one half of the author's interest;

18 (B) The author's surviving children, and the surviving

19 children of any dead child of the author, own the author's

20 entire termination interest unless there is a widow (or wid-

21 ower), in which case the ownership of one half of the aluthor's

22 interest is divided among them;

23 . (C) The rights of the author's children and grandchildren

24 are in all cases divided among them and exercised on a per

25 stirpes basis according to the number of his children repre·

26 sented; the share of the children of a dead child in a termi-

27 nation interest can be exercised only by the action of a ma-

28 jority of them.

29 (3) Termination of the grant may be effected at any time dur-

30 ing a period of five years beginning at the end of fifty-six years

31 from the date copyright was originally secured, or beginning on

32 January 1,1975, whichever is later.

33 (4) The termination shall be effected by .serving an advance

34 notice in writing upon the grantee or his successor in title. In the

35 case of a grant executed by a person or persons other than the

36 author, the notice shall be signed by all of those entitled to termi-

37 nate the grant under clause (1) of this subsection, or by their duly

38 authorized agents. In the case of a grant executed by one or more

39 of the authors of the work, the notice as to any one author's share

40 shall be signed by him or his duly authorized agent or, if he is
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1 dead. by the number and proportion of the owners of his termina-

2 tion inlterest required under clauses (1) and (2) of this subsection.

3 or by their duly authorized agents.

4 (A) The notice shall state the effective date of the termi-

5 nation., which shall fall within the five-year period specified

6 by clause (3) of this subsection, and the notice shall be served

7 not less than two or more than ten years before that date. A

8 copy of the notice shall be recorded in the Copyright Office

9 before the effective date of termination, as a condition to its

10 taking effect.

11 (B) The notice shall comply, in form, content, and manner

12 of service, with requirements that the Register of Copyrights

13 shall prescribe by regulation.

14 (5) Termination of the grant may be effected notwithstanding

15 any agreement to the contrary, including an agreement to make a

16 will or to make any future grant.

17 (6) In the case of a grant executed by a person or persons other

18 than the author, all rights under this title that were covered by

19 the terminated grant revert, upon the effective date of termination,

20 to all of those entitled to terminate the grant under clause (1) of

21 this subsection. In the case of a grant executed by one or more

22 of the authors of the work, all of a particular author's rights

23 under this title that were covered by the terminated grant revert,

24 upon the effective date of termination, to that author or, if he is

25 dead, to the persons owning his termination interest under clause

26 (2) of this subsection, including those owners who did not join

27 in signing the notice of termination under clause (4) of this sub-

28 section. In all cases the reversion of rights is subject to the follow-

29 ing limitations:

30 (A) A derivative work prepared under authority of the

31 grant before its termination may continue to be utilized under

32 the terms of the grant after its termination, but this privilege

33 does not extend to the preparation after the termination of

34 other derivative works based upon the copyrighted work

35 covered by the terminated grant.

36 (B) The future rights that will revert upon termination

37 of the grant become vetoed on the date the notice of termi-

38 nation has been served as provided by clause (4) of this

39 subsection.
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1 (C) Where an author's rights revert to two or more per-

2 sons under clause (2) of this subsection, they shall -vest in

3 those persons in. the proportionate shares provided by that

4 clause. -In such a case, and subject to the provisions of sub-

5 clause (D) of this clause, a further grant, or agreement to

6 make a further grant, of a particular author's share with

7 respect to any right covered by a terminated grant is valid

8 only if it is signed by the same number and proportion of

9 the owers, in whoim the right has vested under this clause,

10 as are required to terminate the grant under clause (2) of

11 this subsection. Such further grant or agreement is effective

12 with respect to all of the persons in whom the right it

13 covers has 'tested under this subclause, including those who

14 did not join in signing it. If any person dies after rights

15 under a terminated grant have vested in him, his legal repre-

16 sentatives, legatees, or heirs at law represent him for purposes

17 of this subclass.

18 (D) A further grant, or agreement to aake a further

19 grant, of any right covered by a term7inated grant is valid

20 only if it is made after the effective date of the termination.

21 As an exception, however, an agreement for such a further

22 grant may be made between the author or any of the per-

23 sons provided by the first sentence of clause (6) of this

24 [subsection, or between the persons provided by subclause

25 (C) ] of this clause, and the original grantee or his successor

26 in title, after the notice of termination has been served as

27 provided by clause (4) of this subsection.

28 (E) Termination of a grant under this subsection affects

29 only those rights covered by the grant that arise uder this

30 title, and in no way affects rights arising under any other

31 Federal, State, or foreign laws.

32 (F) Unless and until termination is effected under this

33 section, the grant, if it does not provide otherwise, continues

34 in effect for the reimain7der of the extended renewal termz.

35 § 305. Duration of copyright: Terminal date

36 All terms of copyright provided by sections 302 through 304 run to

37 the esnd of the calendar year in which they would otherwise expire.
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1 Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND

2 REGISTRATION.

Sec.
401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
403. Notice of copyright: Publications incorporating United States Governmetnlt

works.
404. Notice of copyright: Contributions to collective works.
405. Notice of copyright: Omission of notice.
406. Notice of copyright: Error in name or date.
J407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
J410. Registration of claim and issuance of certificatc.
4t11. Registration as prerequisite to infringenment suit.
412. Registration as prercquisite to certain rentedics for inlfringemlefnt.

8 § 401. Notice of copyright: Visually perceptible copies

4 (a) GENERAL REQUIREMENT.-Whenever a work protected under this

5 title is published in the United States or elsewhere by authority of

6 the copyright owner, a notice of copyright as provided by this section

7 shall be placed on all publicly distributed copies from which the work

8 can be visually perceived, either directly or with the aid of a machine

9 or device.

10 (b) FORM OF NOTICE.-The notice appearing on the copies shall con-

11 sist of the following three elements:

12 (1) the symbol © (the letter C in a circle), the word "Copy-

13 right," or the abbreviation "Copr.";

14 (2) the year of first publication of the work; in the case of

15 compilations or derivative works incorporating previously pub-

16 lished material, the year date of first publication of the compila-

17 tion or derivative work is sufficient. The year date may be omitted

18 where a pictorial, graphic, or sculptural work, with accompanying

19 text matter, if any, is reproduced in? or on greeting cards, post-

20 cards, stationery, jewelry, dolls, toys, or any useful articles;

21 (3) the name of the owner of copyright in the work, or an ab-

22 breviation by which the name cain be recognized, or a generally

23 known alternative designation of the owoner.

24 (c) POSITION OF N1VoTIcE.-The notice shall be affixed to the copie iu

25 such manner and location as to give reasonable notice of the claim

26 of copyright. The Register of Copyrights shall prescribe by regula-

27 tion, as examples, specific methods of affixation and positios of the

28 notice on various types of works that will satisfy this requirement, but

29 these specificatiols shall not be considered exhaustive.
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1 § 402. Notice of copyright: Phonorecords of sound recordings

2 (a) GENERAL REQUIREMENT.-Whenever a sound recording protect-

3 ed under this title is published in. the United States or elsewhere by

4 authority of the copyright owner, a notice of copyright as provided

5 by this section shall be placed on all publicly distributed phonorecords

6 of the sound recordihng.

7 (b) FORM OF NoTIcE.-The notice appearing on the phonorecords shall

8 consist of the following three elemenets:

9 (1) the symbol ( (the letter P in a circle);

10 (2) the year of first pulblication of the sound recording;

11 (3) the name of the owner of copyrights in the sound record-

12 ing, or an abbreeiation by which the ,name can be recognized, or a

13 generally known alternative designation of the owner; if the

14 producer of the sound recording is nanmed o.n the phonorecord

15 labels or containers. and if Lo other name appears in conjunction

16 2with the notice, his vname shall be considered a part of the notice.

17 (c) POSITIoN OF NOTICE.-The notice shall be placed on the surface

18 . of the phonorecord, or on the phonorecord label or container, in such

19 manner and location as to gire reasonable notice of the claim of

20 copyright.

21 § 403. Notice of copyright: Publications incorporating United

22 States Government works

23 Whenever a work is published in copies or phonorecords consisting

24 preponderantly of onle or more works of the United States Govern-

25 ment, the notice of copyright provided by section 401 or 402 shall

26 also include a statemenet identifybg, either a.ffrmatirely or negatively,

27 those portions of the copies or phonorecords embodying any work or

28 works protected under this title.

29 § 404. Notice of Copyright: Contributions to collective works

30 (a) A separate contribution to a collectire work may bear its ownl

31 notice of copyright, as provided by sections 401 through 403. lowo-

32 ever, a single notice applicable to the collective work as a whole is

33 sufficient to satisfy the requirements of sections 401 through 403 with

34 respect to the separate contributio1ls it colntains (not including adver-

35 tisements inserted on behalf of perosons other than the owner of copy-

36 right in. the collective work), regardless of the ownoership of copyright

37 in the contributions and whether or not they hace been previously

38 published.

39 (b) Where the person. lamled in a single 'notice applicable to a col-

40 lective work as a whole is not the oawner of copyrigh·t in a separate

S. 1361---9
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1 contribution that does not bear its owoi notice; the case is governed

2 by the provisions of section 406 (a).

8 § 405. Notice of copyright: Omission of notice

4 (a) EFFECT OF OMISSION ON COPYRIoHT.-The omission of the copy-

5 right notice described by sections 401 through 403 from copies or

6 phonorecords publicly distributed by authority of the copyright ozoner

7 does not invalidate the copyright in a work if:

8 (1) the notice has been omitted f romn no morte than a relatively

9 8small number of copies or phonorecords distributed to the public;

10 or

11 (2) registration for the work has been made before or is made

12 within five years after the publication without notice, and a rea-

13 sonable effort is made to add notice to all copies or phonorecords

14 that are dIistributed to the public in the UnTited States after the

15 omission has been discovered; or

16 (3) the notice has been omitted in violation of an express re-

17 quirement in wr'iting that, as a condition of the copyright owner's

18 authorization of the public distribution of copies or phonorecords,

19 they bear the prescr'ibed notice.

20 (b) EFFECT OF OMISSION ON INNOCENT INFRINaERS.-Any person

21 who innocently infringes a copyright, in reliance upon a'n authorized

22 copy or phonorecord from which the copyright notice has been omitted,

23 incurs no liability for actual or statutory damages under section 504

24 for any infringing acts committed before receiving actual notice that

25 registration for the work had been made under section 408, if he proves

26 that he was misled by the omission of notice. In a suit for infringe-

27 ment in such a case the court may allow or disallow recovery of any

28 of the infringer's profits attributable to the infringement, and may

29 enjoin the continuation of the infringing undertaking or may require,

30 as a condition for permitting the infringer to continue his undertak-

31 ing, that he pay the copyright owner a reasonable license fee in an

32 anount and on terms fixed by the court.

33 (c) REMOVAL OF NOTcE.--Protection under this title is not affected by

34 the removal, destruction, or obliteration of the notice, without the

35 authorization of the copyright owner. fromn any publicly distributed

36 copies of phonorecords.

37 § 406. Notice of copyright: Error in name or date

38 (a) ERROR IN NAME.-Where the person named in the copyright notice

39 on copies or phonorecords publicly distributed by authority of the

40 copyright owner is not the owner of copyright, the validity and own-
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1 ership of the copyright are not affected. In such a case, however,

2 any person who innocently begins an undertaking that infringes the

3 copyright has a complete defense to any action for such infringement

4 if he proves that he wcas misled by the notice and began the undertak-

5 ing in good faith under a purported transfer or license from the person

6 named therein, unless before the undertaking swas begun:

7 (1) registration for the work had been made in the name of

8 the owoner of copy)ight; or

9 (2) a documnent executed by the person named in the notice

10 and showing the ownership of the copyright had been recorded.

11 The person named in the notice is liable to account to the copyright

12 owner for all receipts from purported transfers or licenses made by

13 him under the copyright.

14 (b) ERROR IN DATE.-When the year date in the notice on copies or

15 phonorecords distributed by authority of the copyright owner is

16 earlier than the year in which publication first occurred, any period

17 computed from the year of first publication under section 302 is to be

18 computed from the year in the notice. Where the year date is more

19 than one year later than the year in which publication first occurred,

20 the work is considered to have been published without any notice and

21 is governed by the prov'isions of section 405.

22 (c) OMISSION OF NAME OR DATE.-Where copies or phonorecords

23 publicly distributed by authority of the copyright owner contain no

24 name or no date that could reasonably be considered a part of the

25 notice, the work is considered to have been published without any

26 notice and is governed by the provisions of section, 405.

27 § 407. Deposit of copies or phonorecords for Library of Congress

28 (a) Except as provided by subsection (c), the owner of copyright

29 or of the exclusive right of publication in a work published with no-

30 tice of copyright in the United States shall deposit, within three

31 months after the date of such publication:

32 (1) two complete copies of the best edition; or

33 (2) if the work is a sound recording, two complete phono-

34 records of the best edition., together with any printed or other

35 .visually-perceptible material published with such phonorecords.

36 This deposit is not a condition of copyright protection.

37 (b) The required copies or phonorecords shall be deposited in the

38 Copyright Office for the use or disposition of the Library of Congress.

39 The Register of Copyrights shall, when requested by the depositor

40 and upon payment of the fee prescribed by section 708, issue a receipt

41 for the deposit.
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1 (c) The Register of Copyrights may by regulation exempt any

2 categories of material from the deposit requirements of this section.

3 or require deposit of only one copy of phonorecordl with 1respect to

4 any categories.

5 (d) At any time after publication of a work as provided by sub-

6 sectio7n (a), the Register of Copyrights may make written demand

7 for the required deposit on any of the persons obligated to make the

8 deposit under subsection (a). U1less deposit is made within three

9 months after the deman d is receired, the person or persons on whom

10 the demand was made are liable:

11 (1) to a fine of not more than $2.50 for each wrork; and

12 (2) to pay to the Library of Coingress the total retail price of

13 the copies or phonorecords d8lemnded, or, if lo retail price has

14 been fiaxed, the reasonable cost to the Library of Congress of

15 ac'iliring theml.

16 § 408. Copyright registration in general

17 (a) REGISTRATION PERMISSIVE.-At any time during the subsistence

18 of copyright in any published or unpublished Iwork, the owncler of copy-

19 right or of any exclusiee right in the work mnay obtain registratioln of

20 the copyright claim by delivering to the Copy)right Office the deposit

21 specified by this section, together wcith the application and fee specified

22 by .sections (1)) and 708. Subject to the procoisions of section 405(a),

23 such registratiol, is not a codldition of copyright protection.

24 (b) DEPOSIT FOR COPYRIGHT REGaSTRATIoN.-Except as provided by

25 subsection (c), the material deposited for registration shall include:

26 (1) iin. the case of ana u/,published tcork, one complete copy or

27 oph oorecorid;

28 (2) in the case of a published work, two complete copies or

29 phonorecords of the best cdition;

30 (3) in. the case of a 7cork first published abroad, one complete

31 copy or phownorecord as so publi8hed;

32 (/.) ian the case of a cot'tibutiolt to a collective wcork, one comn-

33 p/ete copy or phonorecord of the best edition of the collectice

34 11woreAk.

35 (Copies or phonorecords deposit d folr the Library of Cogress unlder

36 section 4107 may be use d to satisfy the deposit pro risions of this sectiov,

37 if they are accompanielc by the prescribed application alnd fee. a(tnd by

38 a1nty additioinal identifying mnaterial that the Register ?mlay, by regula-

39 tion, require.
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1 (C) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.-The

2 Register of Copyrights is authorizetd to specify by regulation the

3 administrative classes into which works are to be p7aced for purposes of

4 deposit and registration, and the nature of the copies or phonorecords

5 to be deposited in the various classes specified. The regulations may

6 require or pewnmit, for- particular classes. the deposit of identifying

7 material instead of copies or phonorecords, the deposit of only onle copy

8 or phonorecord where two would normi7ally be required, or a single

9 registration for a group of related works. 1h is administrative classi-

10 fication of zCworks has no significance .with. respect to the subject matter

'11 of copyright or the exclusive rights prorided by this title.

12 (d) CORRECTIONS AND AMPLIFICATIONS.-The Register may also

13 c.tabish. by regulation. formna7 proced7 res for the fi7ing of ani app7ica-

14 tion for supplementary registration, to correct an error in a copyright

15 registration or to amplify the informlation. giren in a registration. Such

16 application shall be accompanied by the fee provided by section 708,

17 and shall clearly identify the registration to be corrected or amplified.

18 The information contained in a supplementary registration augments

19 but does not supersede that contained in the earlier registration.

20 (e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED WORK.-Reg-

21 istration for the first published edition of a work previously registered in

22 unpublished form may be made even though the work as published is

23 substantially the same as the unpublished version.

24 § 409. Application for registration

25 The application for copyright registratio, shall be made on a forwn

26 prescribed by the Register of Copyrights and shall include:

27 (1) the name anld address of the copyright claimant;

28 (2) in the case of a work0 other than an anonymous or pseudony-

29 ous 8 work, the name and natioa.lity or domicile of the author or

30 authors and, if one or more of the authors is dead, the dates of

31 their deaths;

32 (3) if the 4cork is anonylmous or )pseudonynmous. the nationality

33 or domicile of the author or authors;

34 (4) in the case of a work malde for hire. a statement to this

35 effect;

36 (5) if the copyright laimnant is 'not the author, a brief state-

37 ment of how the claimant obtained owrnership of the copyright;

38 (6) the title of the work. together with any previous or alterna-

39 tire titles utnder which the wrork can. be identified:

40 (7) the year in w2hichi creation of thie work l was conm7pleted;
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1 (8) if the work has been pulb7ished. the date and nation of its

2 first putblication;

3 (9) in the case of a covipilation or dericatice work, anl identi-

4 fication of any pre-existing work or works that it is based on or

5 ilncorporates, and a brief, general statement of the additional

6 material covered by the copyright claim being registered;

7 (10) in the case of a published work containing material of

8 'which. copies are required by section 601 to be manufactured in

9 the United States, the names of the persons or organizations

10 who perfor77ed the processes specified by subsection (c) of see-

11 tion. 601 'with respect to that material, and the places where those

12 processes twere perfornzmed; and

13 (11) any other i7lfornmation regarded by the Register of Copy-

14 rights as bearing upon the preparation o07 identification of the

15 work or the existence, owonership, or duration of the copyright.

16 § 410. Registration of claim and issuance of certificate

17 (a) WVhen, after examinnation, the Register of Copyrights deter-

18 mbines that, in accordlance with the provisions of this title, the material

19 deposited constitutes copyrightable subject matter and that the other

20 legal a.nd formtal requirements of this title have been met, he shall reg-

21 ister the claim and issue to the applicant a certificate of registration

22 under the. seal of the Copyright Office. The certificate shall contain

23 the information given in the application, together with the number

24 and effective (l date of the registration.

25 (b) In any case in. which the Register of Copyrights determines

26 that, in accordance with the provisions of this title, the material de-

27 posited does not constitute copyrightable subject matter o07 that the

28 claim is invalid for any other reason, he shall refuse registration and

29 shall notify the applicant in vwriting of the reasons for his action.

30 (c) In any judicial proceedings the certificate of a registration made

31 before or 'within five years after first publication of the work shall

32 constitute prima facie evidence of the -validity of the copyright and

33 of the facts stated in the certificate. The crideitiary 'weight to be

34 a.ccorded the certificate of a registration made thereafter shall be

35 within the discretion of the court.

36 (d) The effective date of a copyright registration is the day on

37 which an application, deposit, and fee, which are later determined by

38 the Register of Copyrights or by a court of competent jurisdiction to

39 be acceptable for registration, hare all been received in the Copyright

40 Office.
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2 (a) Subject to the prorisions of subsection (b), no action for in-

3 frkin.gement of the copyright in anly work shall be instituted until

4 registration of the copyright claim hats been made in accordance with

5 this title. In any case, howiwe re', wh ere the deposit. application, and fee

6 required for registration have been delivered to the Copyright Office

7 in. proper form, and registration has been refused, the applicant is

8 evtitled to institute an. action. for infringement if notice thereof, with

9 a copy of the complaint, is servced on. the Register of Copyrights. The

10 Register may, at his option, become a pairty to the action with& respect

11 to the issue of registrability of the copyright claiml by entering his

12, appearance within sixty days after such service, but his failure to do

13, so shall not deprive the court of jurisdiction to determine that issue.

14. (b) In the case of a work consisting of sounds, images, or both, the

15 first fixation of which is made simultaneously with its transmnission,

16 ' the copyright owner may either before or after such fixation takes

17 place, institute an action for infringement under section 501, fully

18 subject to the remedies provided by sections 502 through 506, if, in

19 accordance with requirements that the Register of Copyrights shall

20 prescribe by regulation, the copyright owner-

21 (1) serves notice upon the infringer, not less than ten or more

22 than thirty days before such fixation, identifying the work and

23 the specific time and source of its first transmission, and dec7ar-

24 ing an intention to secure copyright in the work; and

25 (2) makes registration for the work within three months after

26 its first transmission.

27 §412. Registration as prerequisite to certain remedies for

28 infringement

29 In any action u-nder this title, other than an action instituted under

30 section 411(b), no award of statutory damages or of attorney's fees, as

81 provided by sections 504 and 505, shall be made for:

32 (1) any infringement of copyright in an unpublished 'work

33 commenced before the effective date of its registration; or

34 (2) any infringemelt of copyright commenced after first pub-

35 lication of the ~work and before the effective date of its registra-

36 tion, unless such registration is made within three months after

387 its first publication.
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1 Chapter 5.--COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringemcelt: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and deternhination of actions.

2 § 501. Infringement of copyright

3 (a) Anyone vwho violates any of the excliusive rights of the copy-

4 right owner as proVideal by sectiols 106 through 117, or who imports

5 copies or phonorecords into the United States in violation of section

6 602. is an, infringer of the copyright.

7 (b) The legal or beneficial owner of an exclusive right under a

8 copyright is entitled, subject to the requirements of sections 205(d)

9 and 411, to institute an action for any infringement of that particular

10 right committed while he is the owner of it. The court may require

11 him to serve written notice of the action with a copy of the complaint

12 uponl any person shown, by the recorlds of the Copyright Office or

13 otherwise, to have or claim, an interest in the copyright, and shall re-

14 quire that su8ch notice be served upon any person whose interest is

15 likely to be affected by a decision in the case. The court may require

16 the joinder, and shall permit the intervention, of any person having

17 or claiming an interest in the copyright.

18 (c) For any secondary transmission by a cable system that em-

19 bodies a performance or a display of a work which is actionable as an

20 act of infringement under subsection (c) of section 111, a television.

21 broadcast station holding a copyright or other license to transmit or

22 perform the same version of that woork shall, for purposes of subsection

23 (b) of this section, be treated as a legal or beneficial owner if such

24 secondary transmission occurs within the local service area of that

25, television station.

26 § 502. Remedies for infringement: Injunctions

27 (a) Any court having jurisdiction of a civil action arising under

28 this title may, subject to the provisions of section 1498 of title 28,

29 grant temporary and final injunctions on such terms as it may deem

30 reasonable to prevent or restrain infringement of a copyright.

31, (b) Any such injunction may be served anywhere in the United

32 States on the person enjoined; it shall be operative throughout the

33. United States and shall be enforceable, by proceedings in contempt or
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1' otherwoise, by any United States court having jurisdiction of that per-

2 Son. The clerk of the court granting the injunction shall, when

3 requested by any other court in which. enforcement of the injunction is

4 sought, transmit promiptly to the other court a certified copy of all the

5 papers in the case on0 file in his office.

6 § 503. Remedies for infringement: Impounding and disposition of

7 infringing articles

8 (a) At any time while an actioni under this title is pending, the

9 court may order the impounding, on such terms as it may deem rea-

10 sonable. of all copies or phonorecords claimed to have been made or

11 used in violation of the copyright owner's exclusive rights, and of all

12 plates, molds, matrices, 7masters, tapes, film negatives, or other articles

13 by means of which such copies or phonorecords may be reproduced.

14 (b) As part of a final judgment or decree. the court may order the

15 destruction or other reasonable disposition of all copies or phono-

16 records found to have been made or used in violation of the copyright

17 owLner's exclusire rights, antd of all plates, molds, matrices, masters,

18 tapes, fil,l negatives, or other articles by means of which such copies

19 or phonorecord.y may be reproduced.

20 § 504. Remedies for infringement: Damages and profits

21 (a) IN GENERAL.--Exept as otherwise provided by this title, an in-

22 fringer, of copyright is liable for either:

23 (1) the copyright owner's actual danrages and any additional

24 profits of the inufringer, as provided by subsection (b); or

25 (2) stat utory damnages, as provided by subsection (c).

26 (b) ACTUAL DAMAGES AND PROFITs.-The copyright owner is entitled

27 to recover the actual damages suffered by him as a result of the in-

28 frihngemcnt, and ainy profits of the infringer that are attributable

29 to the itnfringement ad and are not taken into account in computing the

30 actual damages. In establishing the infr'inger's profits, the copyright

31 owner is repuired to present proof only of the inkfringer's gross revenue,

32 and the infringer is required to prove his deductible expenses and the

33 elements of profit attributable to factors other than the copyrighted

34 work.

35 (C) STATUTORY DAMAGES.-

36 (1) Except as provided by clause (2) of this subsection, the

37 copyright owner may elect, at any time before final judgment is

38 rendered, to recover, instead of actual damages and profits, an

39 awuard of statutory damages for all infringements involved in

40 the action, with respect to any one work, for which any one
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1 infringer is liable individually, or for which any two or more

2 infringers are liable jointly and severally, in a sum of not less

3 than $250 or more than $10,000 as the court considers just. For

4 the purposes of this subsection, all the parts of a compilation

5 or derivative work constitute one work.

6 (2) InI a case where the copyright owner sustains the burden

7 of proving, and the court filds, that infringement was committed

8 willfully, the court in its discretion may increase the award of

9 statutory damages to a sum of not more than $50,000. In a case

10 where the infringer sustains the burden of proving, and the court

11 finds, that he was not aware and had no reason to believe that his

12 acts constituted an infringement of copyright, the court in its

13 discretion. may reduce the award of statutory damages to a sunm

14 of not less than $100. In a case where an instructor, librarian or

15 ' archivist in a onlprofit educational institution, library, or ar-

16 chives, who infr,inged by reproducing a copyrighted work iri

17 copies or phonorecords, sustains the burden of proving that he

18 believed and had reasonable grounds for believing that the repro-

19 duction was a fair use unduer section 107, the court in its discretion

20 may remit statutory damages in whole or in part.

21 § 505. Remedies for infringement: Costs and attorney's fees

22 In any civil action under this title, the court in its discretion may

23 allow the recovery of full costs by or against any party other than

24 the United States or an officer thereof. Except as otherwise provided

25 by this title, the court may also award a reasonable attorney's fee to

26 the prevailing party as part of the costs.

27 § 506. Criminal offenses

28 (a) CRIMINAL INFRINGEMENT.-Any person who infringes a copy-

29 r ight willfully and for purposes of commercial advantage or private

30 financial gain shall be fined not more than $2,500 or imprisoned not

31 more than one year, or both, for the first such offense, and shall be fined

32 not more than $10,000 or imprisoned not more than three years, or

33 both, for any subsequent offense, provided however, that any person

34 who infringes willfully and for purposes of commercial advantage

35 or private financial gain the copyright in a sound recording afforded

36 by subsections (1) and (3) in Section 106 shall be fined not more than

37 $25,000 or imprisoned for not more than three years, or both, for the

38 first such offense and shall be fined not more than $50,000 or impris-

39 oned not more than seven years, or both, for any subsequent offense.
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1 (b) FRAUDULENT COPYRIGHT NOTIcE.-Any person who, with fraud-
2 ulent intent, places on any article a notice of copyright or words of

3 the same purport that he knows to be false, or who, with fraudulent

4 intent, publicly distributes or imports for public distribution any

5 article bearing such notice or words that he knows to be false, shall be

6 fined not more than $2,500.

7 (c) FRAUDULENT REMOVAL OF COPYRIGHT NoTlcE.-Any person who,
8 with fraudulent intent, removes or alters any notice of copyright

9 appearing on a copy of a copyrighted work shall be fined not more

10 than $2,500.

11 (d) FALSE REPRESENTATION.-Any person who knowingly makes a
12 false representation of a material fact in the application for copyright

13 registration provided for by section 409, or in any written statement

14 filed in connection with the application, shall be fined not more than

15 $2,500.

16 § 507. Limitations on actions

17 (a) CRIMINAL PROCEEDINGS.-No criminal proceeding shall be main-

18 tained under the provisions of this title unless it is commenced within

19 three years after the cause of action arose.

20 (b) CIVIL AcTIoNs.-No civil action shall be maintained under the

21 provisions of this title unless it is commenced within three years after

22 the claim accrued.

23 § 508. Notification of filing and determination of actions

24 (a) Within one month after the filing of any action under this title,

25 the clerks of the court8 of the United States shall send written notifica-

26 tion to the Register of Copyrights setting forth, as far as is shown

27 by the papers filed in the court, the vantes and addresses of the parties

28 and the title, author, and registration number of each work involved

29 in the action. If any other copyrighted work is later included in the

30 action by amendment, anscer. or other pleading, the clerk shall also

31 send a notification concerning it to the Register within one month

32 after the pleading is filed.

33 (b) Within one month after any final order or judgment is issued

34 in the case, the clerk of the court shall notify the Register of it,

35 sending him a copy of the order or judgmeit together with the written

36 opinion, if any, of the court.

37 (c) Upon receiving the notifications specified in this section, the

38 Register shall make them a part of the public records of the Copyrigqht

39 Office.
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1 Chapter 6.-MANUFACTURING REQUIREMENT AND

2 IMPORTATION
See.
601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of ezcluded articles.

3 §601. Manufacture, importation, and public distribution of cer-

4 tain copies

5 (a) Except as provided by subsection (b). the importation into or

6 public distribution in the United States of copies of a work consisting

7 preponderantly of nondramatic literary material that is in the English

8 language and is protected under this title is prohibited unless the

9 portions consisting of such material have been manufactured in the

10 United States or Canada.

11 (b) The provisions of subsection (a) do not apply:

12 (1) where, on the date when importation is sought or public

13 distribution in the United States is made, the author of any sub-

14 stantial par"l of sueh material is neither a national nor a domicil-

15 iary of the United States or. if he is a national of the United

16 States, has been domiciled outside of the United States for a

17 continuous period of at least one year immediately preceding that

18 date; in the case of work made for hire, the exemption provided

19 by this clause does not apply unless a substantial part of the work

20 was prepared for an employer or other person who is not a na-

21 tional or domiciliary of the United States or a domestic corpora-

22 tion or enterprise;

23 (2) where the Butreau of Customs is presented with an import

24 statement issued under the seal of the Copyright Office, in which

25 case a total of no more than two thousand copies of any one such

26 work shall be allowed entry; the import statement shall be issued

27 upon request to the copyright ourmer or to a person designated by

28 him at the time of registration for the work under section 408

29 or at any time thereafter;

30 (3) where importation is soLught under the authority or for the

31 utse, other than in schools, of the government of the United States

32 or of any State or political subdivision of a State;

33 (4) where importation, for use and not for sale, is sought.

34 (A) by any person. with respect to no more than one copy

35 of any one work at any one time;

36 (B) by any person arrirvilg from, abroad, with respect to

37 copies forming part of his personal baggage; or
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1 (C) by an organization operated for scholarly, educa-
2 tional, or religious purposes and not for private gain, zoith

3 respect to copies intended to formn a part of its library;

4 (5) where the copies are reproduced in raised characters for

5 the use of the blind;

6 (6) where, in addition to copies imported under clauses (3)

7 and (4) of this subsection, no more than two thousand copies of

8 any one such woork, which have not been manufactured in the

9 United States or Canada, are publicly distributed in the United

10 States.

11 (c) The requirement of this section that copies be manufactured in

12 the United States or Canada is satisfied if:

13 (1 in the case where the copies are printed directly from type
14 that has been set, or directly from plates made from such type,

15 the setting of the type and the making of the plates have been

16 performed in the United States or Canada; or

17 (2) in the case where the making of plates by a lithographic

18 or photoengraving process is a final or intermediate step preceding

19 the printing of the copies, the making of the plates has been per-

20 forn7ed in the United States or Canada; and

21 (3) in any case. the printing or other final process of yproducing

22 multiple copies and any binding of the copies have been performed

23 in the United States or Canada.

24 (d) Importation o)r public distribution, of copies in, violation. of

25 this section does not invalidate protection for a wuork under this title.

26 Iloiwece)r, in any ciril action or cri'minal p)roceeding for inlfringement

27 of the exclusive rights to reproduce and distribute copies of the work,

28 the infringer has a complete defense cith. respect to all of the non-

29 dramatic literary mate rial comprised in the work antl any other parts

30 of the work in towhich the exclusitve rights to reproduce and distribute

31 copies are olned by the .same person, who otons suckh exclusive rights

32 in the nondiramatic literary material, if hlie proves:

33 (1) that copies of the 'work have been imported lito or publicly

34 distributed in the United States in. violationi of this section by or

35 with the authority of the owner of such exclusive rights; and

36 (2) that the infringing copies were manufactured in the United

37 States or Canaada ib. accordlance with the provisions of subsection.

38 (c); and

39 (3) that the infringenzent .was commenced before the effecti.ve

40 date of registrationl for an authorized edition of the work, tie
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1 copies of which ha re been manufactured i-n the United States or

2 Canada in accordance with the provisiolns of subsection (c).

3 (e) In anly action for infringement of the exclusive rights to repro-

4 duce and distribute copies of a work containing material required by

5 this section to be ma'nufactured in the United States or Canada, the

6 copyright owner shall set forth in the complaint the names of the per-

7 sons or organizations owho performted the processes specified by subsec-

8 tion (c) with respect to that material, and the places where those

9 processRes were performed.

10 § 602. Infringing importation of copies or phonorecords

11 (a) Importation. into the United States, without the authority of

12 the owner of copyright under this title, of copies or phonorecords of

13 ta work that hare been acquired abroad is an infringemen.t of the

14 exclusiwc' right to distribute copies or phonorecords undIer section 106,

15 actionable under section 501. 2'his subsectiov does not apply to:

16 (1) importation of copies or phonorecords under the tauthority

17 or for the use of the gocernmeent of the United States or of any

18 State or political subdivision of a State but not including copies

19 or phonorecords for use in schools, or copies of any audiovisual

20 work imported for purposes other than archival use;

21 (2) importation, for the private use of the importer and ,not

22 for distribution, by any person with respect to no more than one

23 copy or phonorecord of any one work at any one time, or by any

24 person arriving from abroad with respect to copies or phono-

25 records forming part of his personal baggage; or

26 (3) importation by or for an organization operated for schol-

.27 arly. educational. or religious puIrposes and not for private gain.

28 with respect to 'no more than one copy of an audiovsual work

29 solely for its archival purposes: andl io more than five copies or

30 phonorecords of any other work for its library lending or archival

31 purposes.

32 (b) In a case where the making of the copies or phonorecords wouldd

33 have constituted an infringement of copyright if this title had been

34 applicable, their importation is prohibited. In a case where the copies

35 or phonorecords were lawfully made, the Bureau of Customs has no

36 authority to prevent their importation unless the provisions of section

37 601 are applicable. In either case, the Secretary of the T'reasury is

38 authorized to prescribe, by regulation, a procedure under which any

39 person claiming an interest in the copyright in a particular work may,

40 upon payment of a specified fee, be entitled to notification by the
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1 Bureau of the importation of articles that appear to be copies or

2 phonorecords of the work.

3 § 603. Importation prohibitions: Enforcement and disposition of

4 excluded articles

5 (a) The Secretary of the Treasury and the Postmaster General shall

6 separately or jointly make regulatiois for the enforcement of the pro-

7 visions of this title prohibiting importation.

8 (b) These regulations may require, a8 a condition. for the exclusion

9 of articles under section 602:

10 (1) that the personw seeking exclusion obtain a court order en-

11 joining importation of the articles; or

12 (2) that he furnish prnoof, of a specified nature and in accord-

13 ance with prescribed procedures, that the copyright in which he

14 claims an interest is oalid and that the importation would violate

15 the prohibition in. section 602; he may also be required to post a

16 surety bond for any injury that may rec.tlt if the detentioiz or

17 exclusion of the articles pro yes to be unju.9tified.

18 (c) Articles imported in violatio'n of the importatiun prohibitions

19 of this title are subject to seizure and forfeiture in the same maelter as

20 property imported in violatio'n of the cutstom7s Ircenue la7s. For-

21 feited articles shall be destroyed as directed by the Secretary of the

22 T'retu.try or the court, as the case may be: howe rer. the articles may be

23 retariledl to the country of export whene er it is sho0wn to the satisfac-

24 tion of the Secretary of the T7'realSry that the i -porter had lo reason-

25 able grouads for belie ing that his acts eol-s.titutedl a violation, of law.

26 Chapter 7.-COPYRIGHT OFFICE

Sec.
701. 1The Copyrighlt Office: (;Uctrtial responsibilities atdl organization.
702. Copyrigli t Office rcgulations.
70.1. Effccti'c dlat of actions in Copyright Offlc.
70.. RctcntioJn and disposition of articlels depositcd in. (Copyriglt Office.
;05. Copyright Officc recordls: I'rcparation, maintenance, public inspeetion, and

.se'trch ing.
706. (opics of Copyright Office rceords.
707. Cop!lrigh t Offi'c( formths (alnd ptu blicattionts.

08. Copyrigh t Office fccs.
709. Delay in delivery caused by disruption of postal or other services.

27 § 701. The Copyright Office: General responsibilities and orga-

28 nization

29 (a) All administratice funetions and duties under this title, ex-

30 cept a.s otherci.se specified, are the respolsibility of the Register of

31 Copyrights as director of the Copyright Office in the Library of Con-

32 gress. T'he Register of Copyrights, together with the subordinate of-

33 ficers agnd employees of the Copyright Office, shall be appointed by
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1 the Librarian of Congress, and shall act under his general dir'ection

2 and supervision.

3 (b) The Register of Copyrights shall adopt a seal to be used on

4 and after Janualy 1, 1975, to authenticate all certified documents issued

5 by the Copyright Office.

6' (c) The Register of Copyrights shall make an antnual report to

7 the Librarian of Congress of the work and accomplishments of the

8 Copyright Office during the previous fiscal year. The annual report

9 of the Register of Copyrights shall be published separately and as

10 a part of the annual report of the Librarian of Congress.

11 § 702. Copyright Offlce regulations

12 The Register of Copyrights is authorized to establish regulations

13 not inconsistent with 7aw for the adlministration of the functions and

14 duties made his responsibility under this title. All regulations estab-

15 lished by the Register under this title are subject to the approval of the

16 Librarian of Congress.

17 § 703. Effective date of actions in Copyright Offlce

18 In any case iL, which time limits are prescribed under this title

19 for the performnance of an action in the Copyright Office, and in

20 which the last day of the prescribed period falls on a Saturday, Sun-

21 day, holiday o07 other non-business day 'withtin the District of Co-

22 lumbia o07 the Federal Government, the action may be taken on the

23 next succeeding business day, andl is effective as of the date when the

24 period expired.

25 § 704. Retention and disposition of articles deposited in Copy-

26 right Office

27 (a) UponT their deposit in the Copyright Office under sections 407

28 and 408, all copies, phonorecords, and identifying ma.terial, including

29 those deposited ins con.ection with claims that have been refused

30 registration., are the property of the United States Government.

31 (b) In the case of published works, all copies, phonorecords, and

32 identifying nmaterial deposited are available to the Library of Con-

33 gress for its collections, or for exchange or transfer to any other

34 library. In the case of unipublished works, the Library is entitled to

35 select alny deposits for its collections.

36 (c) Deposits 7not selected by the Library under subsection (b), or

37 identifying portiotns or reproductions of them, shall be retained undler

38 the control of the Copyright Office, including retention in Govern-

39 ment storage facilities, for the longest period considered practicable

40 and desirable by the Register of Copyrights and the Librarian of
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1 Conlgress. After that period it is within the joint discretion of the

2 Register and the Librarian to order their destruction or other disposi-

3 tion: but. in the case of unpublished works, no deposit shall be de-

4 stroyed or othenise disposed of during its term of copyright.

5 (d) The depositor of copies, phonorecords, or identifying material

6 under section 408. or the copyright owner of record, may request
7 retention, under the control of the Copyright Office, of one or more

8 of such articles for the full term, of copyright in the work. The Register

9 of copyrights shall prescribe, by regulation, the! conditions under

10 which such requtests are to be mqde and granted, and shall fix the

11 fee to be charged under section 708(a) (12) if the request is granted.

12 § 705. Copyright Office records: Preparation, maintenance, pub-

13 lic inspection, and searching

14 (a.) The Register of Copyrights shall pror ide and keep in the Copy-

15 right Office records of all deposits. registrations. recordations, and

16 other adtions taken under this title, andl shall prepare iW lexes of all

17 such records.

18 (b) Such records and indexes, as well as the articles deposited in

19 connection iwitht cormnpleted copyright registrations and retabied under

20 the control of the Copyright Office, shall be open to public ins-pection.

21 (c) Upon request an.d payment of the fee specified by section 708.

22 the Copyright Office shall make a seatY.h of its public records, indexes,

23 and deposits, and shall furnish a report of the infomnation they dis-

24 close with respect to any particlar deposits. registrations, 0r recorded

25 docunwnts.

26 § 706. Copies of Copyright Office records

27 (a) Copies may be made of any public records or indexes of the

28 Copyright Office; additional certificates of copyright registration and
29 copies of any public records or indeces may be furnished upon request

30 and payment of the fees specified by section 708.

31 (b) Copies or reproductions of deposited articles retained under

32 the control of the Copyright Office shall be authorized or furnished

33 only under the conditions specified by the Copyright Office regulationts.

34 § 707. Copyright Office forms and publications

35 (a) CATALOG OP COPYRIGHT ENTRIES.-The Register of Copyrights

36 shall compile and publish at periodic intervals catalogs of all copy-

37 right registrations. These catalogs shall be divided into parts in

38 accordance with the various classes of works, and the Register has

39 discretion to determine on the basis of practicability and usefulness,

40 the form and frequency of publication of each particular part.

S. 1361---10
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1 (b) OTHER PUBLIcATroNS.-The Register shall furnish, free of charge

2 upon request, application 'forms for copyright registration and

3 general informational material in connection .with the functions of the

4 Copyright Office. He also has authority to publish compilations of

5 information, bibliographies, and other ntmterial he considers to be

6 of value to the public.

7 (c) DIsTRIBUTIZON OF PUBLICATIONS.-All publications of the Copy-

8 right Office shall be furnished to depository libraries as specified under

9 section 1905 of title 44, United States Code, and, aside from those fur-

10 nished free of charge, shall be offered for sale to the public at prices

11 based on the cost of reproduction and distribution.

12 § 708. Copyright Office fees

13 (a) The following fees shall be paid to the Register of Copyrights:

14 (1) for the registration of a copyright claim or a supplementary

15 registration under section 408, including the issuance of a certifi-

16 cate of registration, $6;

17 (2) for the registration of a claim to renewcal of a subsisting

18 copyright in its first termn under section 304(a). including the

19 issuance of. a certificate of registration, $4;

20 (3) for the issuance of a receipt for a deposit under section

21 407, $2;

22 (4) for the recordation, as pro tided by section 205. of a transfer

23 of copyright ownership or other document of six pages or less.

24 covering no more than one title, $5; for each page over six and

25 for each title over one. 50 cents additional;

26 (5) for the filing, under section 115(b), of a notice of intention

27 to make ph onorecords, $ 3;

28 (6) for the recordation. under section 302(c), of a statement

29 revealing the identity of anl author of an anonymous or pseu-

30 donymous work, or for the recordation, under section 302 (d), of a

31 statement relating to the death of an author, $5 for a document of

32 six pages or less, covering no more than one title; for each page

33 over six and for each title over one, 50 cents additional;

34 (7) for the issuance. under section 601, of an import state-

35 ment, a3;

36 (8) for the issuance, under sections 706, of an additional certifi-

37 ' cate of registration, $2;

38 (9) for the issuance of any other certification, $3; the Register

39 . of Copyrights has discretion, on the basis of their cost, to fix the

40 fees for preparing copies of Copyright Office records, whether

41 they are to be certified or not;
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1 (10) for the making and reporting of a search as provided by

2 section 705, anid for any related services, $5 for each hour or frac-

3 tion of an hour consumed;

4 (11) for any other special serrices requiring a substantial

5 amount of time or expense, such fees as the Register of Copyrights

6 may fix on the basis of the cost of providing the service.

7 (b) The fees prescribed by or under this section are applicable to

8 the United States Government and any of its agencies, employees, or

9 officers, but the Register of Copyrights has discretion to waive the

10 requirement of this subsection in occasional or isolated cases involving

11 relatively small amounts.

12 § 709. Delay in delivery caused by disruption of postal or other

13 services

14 In any case in which the Register of Copyrights determines, on the

15 basis of such evidence as he may by regulation require. that a deposit.

16 application, fee, or any other material to be delivered to the Copyright

17 OPffce by a particular date, would have been received in the Copyright

18 Office in due time except for a general disruption or suspension of

19 postal or other transportation or communications services, the actual

20 receijpt of such material in the Copyright Office within one month after

21 the date on which the Register determines that the disruption or sus-

22 peasioa.n of such services has terminated, shall be considered timely.

23 Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
eec.

801. Copyright Royalty Tribunal; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
so0. M.enbership of the Tribunal.
80t/. Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
SO6. Reports to the Congress.
807. Effective date of royalty adjustment.
808. Effective date of royalty distribution.
809. Judicial review.

24 § 801. Copyright Royalty Tribunal: Establishment and purpose

25 (a) There is hereby created in the Library of Congress a Copyright

26 Royalty Tribunal.

27 (b) Subject to the provisions of this chapter, the purpose of the

28 Tribunal shall be: (1) to make determidnations concerning the adjust-

29 ment of the copyright royalty rates specified by sections 111 114, and

30 115, and 116 so as to assure that such rates are reasonable and in the

31 event that the Tribunal shall determine that the statutory royalty rate,

32 or a rate previously established by the Tribunal, or the revenue basis in

33 respect to section 111, does not provide a reasonable royalty fee for

34 the basic service of providing secondary transmissions of the primary
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1 broadcast transmitter or is otherwise unreasonable, the Tribunal mnay

2 change the royalty rate or the revenue bases on which the royalty fee

3 shall be assessed or both so as to assure a reasonable royalty fee: and

4 (2) to determine in certain circumstances the distribution of the royal-

5 ty fees deposited with the Register of Copyrights under sections 111,

6 114, and 116.

7§ 802. Petitions for the adjustment of royalty rates

8 (a) On JuZy 1, 1975, the Register of Copyrights shall cause to be

9 published in the Federal Register notice of the commencement of pro-

10 ceedings for the review of the royalty rates specified by sections 111,

11 114, and 115, and 116.

12 (b) Dutring the calendar year 1.982, acnd in each subsequent fifth

13 calendar year, any owner or user of a copyrighted work whose royalty

14 rates are specified by this title, or by a rate established by the Tri-

15 bunal, may file a petition with the Register of Copyrights declaring

16 that the petitioner requests an adjustment of the rate. The Register

17 shall make a determination as to whether the applicant has a signifi-

18 cant interest in the royalty rate in which an adjustment is requested.

19 If the Register determines that the petitioner has a significant interest,

20 he shall cause notice of his decision to be published in the Federal

21 Register.

22 § 803. Membership of the Tribunal

23 (a) In accordance with Section 802, or upon certifying the existence

24 of a controversy concerning the distribution of royalty fees deposited

25 pursuant to sections 111,114, and 116 111 and 114, the Register shall re-

26 quest the American Arbitration Association or any siamilar successor or-

27 ganization to furnish a list of three members of said Association. The

28 Register shall comnmunicate the names together with suech information

29 as may be appropriate to all parties of interest. Any such party within

30 twenty days from the date said communication is sent may submit to

31 the Register written objections to any or all of the proposed names.

32 If no such objections are received, or if the Register determines that

33 said objections are not well founded, he shall certify the appointment

34 of the three designated individuals to constitute a panel of the Tri-

35 bunal for the consideration, of the specified rate or royalty distribu-

36 tion. Such panel shall function as the Tribunal established in section

37 801. If the Register determines that the objections to the designation

38 of one or more of the proposed individuals are well founded, the Reg-

39 ister shall request the American Arbitration Association or any sim-

40 ilar successor organization to propose the necessary number of sub-



149

1 stitute individuals. Upon receiving such additional names the Register

2 shall constitute the panel. The Register shall designate one member of

3 the panel as Chairman.

4 (b) If any member of a panel becomes unable to perform his duties,

5 the Register, after consultation. with the parties, may provide for the

6 selection of a successor in the manner prescribed in subsectionl (a).

7 § 804. Procedures of the Tribunal

8 (a) The T'ribunal shall fix a time and place for its proceedings and

9 shall cause notice to be given to the parties.

10 (b) Any organization or person entitled to participate in the pro-

11 ceedings may appear directly or be represented by counsel.

12 (c) Except as otherwvise provided by laiw, the Tribunal shall deter-

13 mine its own procedure. For the purpose of carrying out the provisions

14 of this chapter, the Tribunal nay hold hearings, administer oaths,

15 and require, by subpoena or otherwise, the attendance and testimony

16 of witnesses and the production of documents.

17 (d) Every final decision of the Tribunal shall be in writing and

18 shall state the reasons therefor.

19 (e) The Tribunal shall render a final decision in each proceeding

20 withir one year from the certification of the panel. Upon a showing

21 of good cause, the Senate Committee on the Judiciary and the House of

22 Representatives Committee on the Judiciary may waive this reqluire-

23 mnent in a particular proceeding.

24 § 805. Compensation of members of the Tribunal; expenses of the

25 Tribunal

26 (a) In proceedings for the distribution of royalty fees, the compen-

27 sation of members of the Tribunal and other expenses of the Tribunal

28 shall be deducted prior to the distribution of the f nds.

29 (b) In proceedings for the adjustment of royalty rates, there is

30 hereby authorized to be appropriated such sums as may be necessary.

31 (c) The Library of Congress is authorized to furnish facilities and

32 incidental service to the Tribunal.

33 (d) The Tribunal is authorized to procure temporary and inter-

34 mnittent services to the same extent as is authorized by section 3109 of

35 title 5, United States Code.

36 § 806. Reports to the Congress

37 The Tribunal immediately upon making a final determination in

38 any proceeding for adj~ustment of a statutory royalty shall transmit

39 its decision, together with the reasons therefor, to the Secretary of the

40 Senate and the Clerk of the House of Representatives for reference

41 to the Judiciary Committees of the Senate and the House of

42 Representatives.
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1 §807. Effective date of royalty adjustment

2 (a) Prior to the expiration of the first period of ninety calendar

3 days of continuous session of the Congress, followoing the transmittal

4 of the report specified in section 806, either House of the Congress may

5 adopt a resolution stating in substance that the House does not favor

6 the recommended royalty adjustment, and such adjustment, therefore,

7 shall not become effective.

8 (b) For the purposes of subsection (a) of this section

9 (1) Continuity of sessionl shall be considered as broken only by

10 an adjournlmelnt of the Congress sine die, and

11 (2) In the computation of the ninety-day period there shall be

12 er1cluded the days on which either House is not in session because

13 of an adjournment of more than three days to a day certain.

14 (c) In the absence of the passage of such a resolution by either

15 House during said ninety-day period, the final determination by the

16 Tribunal of a petition for adjustment shall take effect on the first day

17 following ninety calendar days after the expiration of the period speci-

18 fled by subsection (a).

19 (d) The Register of Copyrights shall give notice of such effective

20 date by publication in the Federal Register not less than sixty days

21 before said date.

22 § 808. Effective date of royalty distribution

23 A final determination of the Tribunal concerning the distribution

24 of royalty fees deposited with the Register of Copyrights pursuant to

25 sections 111, 114, and 116 shall become effective thirty days following

26 such determination unless prior to that time an application has been

27 filed pursuant to section 809 to vacate, modify or correct the determina-

28 tilo, and notice of such application has been served upon the Register

29 of Copyrights. The Register .upon the expiration of thirty days shall

30 distribute such royalty fees not subject to any application filed peur-

31 suant to section 809.

32 § 809. Judicial review

33 In, any of the following cases the United States District Court for

34 the District of Columbia may make an order vacating, modifying or

35 correcting a final determination of the Tribunal concerning the distri-

36 bution of royalty fees-

37 (a) Where the determination was procured by corruption, fraud,

38 or undue means.

39 (b) Where there wuas evident partiality or corruption in any mem-

40 ber of the panel.
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1 (c) Where any ,member of the panel was guilty of any misconduct

2 by which the rig/hts of any party have been lprejudiced.

3 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

4 1,0''. 102. This title becomes effective on January 1, 1975, except as

5 otherwcise pr.9cMided by section 304(b) of title 17 as

6 amended by this title.

7 i.S'C. 103. This title does not provide copyright protection for any

8 work that goes into the public domain before January 1, 1975. The

9 exclusive rights, as provided by section 106 of title 17 as amended

10 by this title, to reproduce a work in phonorecords and to distribute

11 phonorecords of the work, do not extend to any nondramlatic ?nusical

12 work copyrighted before July 1, 1109.

13 Sec. 104. All proclamations issued by the President under sections

14 1 (e) or 9(b) of title 17 as it existed on December 31, 1974, or under

15 j previous copyright statutes of the United States shall continue in

16 force until terminated, suspended, or revised by the President.

17 Ssc. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

18 plement IV, is amended to read as follozws:

19 "§ 505. Sale of duplicate plates

20 "The Public Printer shall sell, under regulations of the Joint Corn-

21 mnittee on, Printing to persons who may apply, additional or duplicate

22 stereotype or electrotype plates fronm which a Government publication

23 is printed, at a price not to exceed the cost of com position, the metal,

24 and making to the Government, plus 10 per centumnz, and the full

25 amount of the price shall be paid when the order is flled."

26 (2) The item relating to section 505 in the sectional analysis at the

27 beginning of chapter 5 of title 44, United States Code, is amended to

28 read as followus:

29 "505. Sale of duplicate plates."

30 (b) Section 2113 of title 44, United States Code, is amended to read

31 as follozws:

32 "§ 2113. Limitation on liability

33 "When letters and other intellectual productions (exclusive of

34 patented material, published works under copyright pr.otection. and

35 unpublished works for which copyright registration has been made)

36 come into the custody or possession of the Administrator of General

37 Services, the United States or its agents are not liable for infringe-

38 .ment of copyright or analogous rights arising out of use of the mnate-

39 rials for display, inspection, research, reproduction, or other purposes."
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1 (c) In section 14.98(b) of title 28, of the United States Code, the

2 phrase "section 101 (b) of title 17" is amended to read "section 504(c)

8 of title 17".

4 (d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

5 amended, is amended by striking out "(other than by reason of see-

6 tion. 2 or 6 thereof) ".

7 (e) Section 3202(a) of title 39 of the United States Code is

8 amended by striking out clause (5). Section 3206(c) of title 39 of the

9 United States Code is anwnded )by striking out clause (c). Section

10 3;206(d) is renumttbered (c).

11 (f) In section 6 of the Standard Reference Data Act (section

12 290(e) of title 15 of the United States Code, Supplement IV), sub-

13 section (a) is amended to delete the reference to "section 8" and to

14 substitute therefor the phrase "section 105".

15 AS'c. 106. In any case where, before January 1. 1975, a person has

16 lawfully made parts of instruments serving to reproduce mechani-

17 cally a copyrighted work under the compulsory license provisions of

18 section 1(e) of title 17 as it existed on December 31, 1974, he may

19 continue to make and distribute such parts embodying the same me-

20 chanical reproduction without obtaining a new compulsory license

21 under the terms of section 115 of title 17 as amended by this title.

22 Howoever. such parts made on or after January 1, 1975, constitute

23 phonorecords and are otherwise subject to the provisions of said

24 section 115.

25 Szc. 107. In the case of any work in which an ad interim copyright

26 is subsisting or is capable of being secured on December 31, 1974,

27 unde) section 22S of title 17 as it existed on that date, copyright pro-

28 tection. is hereby extended to endure for the term or terms provided

29 by section 304 of title 17 as amended by this title.

30 SEC. 108. The notice provisions of sections 401 through 403 of title

31 17 as amended by this title apply to all copies or phonorecords publicly

32 distributed on or after January 1, 1975. Houwever, in the case of a work

33 published before January 1, 1975, compliance with the notice provi-

34 sions of title 17 either as it existed on December 31,1974, or as amended

35 by this title, is adequate with respect to copies publicly distributed

36 after Decenmber 31. 1974.

37 SF:c. 109. The registration of claims to copyright for 'which the

38 required deposit, application. and fee were received in the Copyright

39 Office before January 1, 1975, and the recordation of assignments of

40 copyright or other inst'urnie7nts received in the Copyright Office before
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1 January 1, 1975. shall be made in accorda'nce with title 17 as it existed

2 on December 31,1974.

3 Ssc. 110. Tlhe demand and penalty provisions of section 14 of title

4 17 as it existed on December 31, 1974, apply to any work in which copy-

5 right has been secured by publication with notice of copyright on or

6 before that date, but any deposit and registration made after that date

7 in response to a demand under that section sh all be made in accordance

8 uwith the provisions of title 17 as amended by this title.

9 S,%C. 111. Section 2318 of title 18 of the United States Code is

10 amenvded to read as fo7lows:

11 "§ 2318. Transportation, sale or receipt of phonograph records

12 bearing forged or counterfeit labels

13 "Whoever knowingly and with fraudulent intent transports, causes

14 to be transported, receives, sells, or offers for sale in interstate or

15 foreign commerce any phonograph record, disk, wire, tape, film, or

16 other article on which sounds are recorded, to 'which or upon which is

17 stamped, pasted, or affixed any forged or counterfeited label, knowing

18 the label to have been falsely made, forged, or counterfeited shall be

19 fined not more than $25,000 or imprisoned for not more than three

20 years, or both, for the first such offense and shall be fined not more than

21 $50.000 or imprisoned not more than seven years or both, for any sub-

22 sequent offense."

23 S'cu. 112. All causes of action that arose under title 17 before Jan-

24 iuary 1, 1975, shall be governed by title 17 as it existed when the cause

25 of action arose.

26 S'c:. 113. If any provision of title 17, as amended by this title, is

27 declared unconstitutional, the validity of the remainder of the title

28 is not affected.

29 TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

30 LOGICAL USES OF COPYRIGHTED WORKS
31 ESTABLISHMENT AND PURPOSE OP COMMISSION

32 SEc'. 201. (a) There is hereby created in the Library of Congress a
33 National Commission on New Technological Uses of Copyrighted

34 Works (hereafter called the Commission).

35 (b) The purpose of the Commission is to study and compile data on:

36 (1) the reproduction and use of copyrighted works of author-
37 ship--

38 (A) in conjunction with automatic systems capable of stor-
39 ing, processing, retrieving, and transferring information, and

40 (B) by various formns of machine reproduction, not includ-



154

1 ing reproduction by or at the request of instructors for use

2 in face-to-face teaching activities; and

3 (2) the creation of new works by the application or intervention

4 of such automatic systems or machine reproduction.

5 (c) The Commission shall make recommendations as to such

6 changes in copyright law or procedures that may be necessary to

7 assure for such purposes access to copyrighted works, and to provide

8 recognition of the rights of copyright owners.
MEMBERSHIP OF THE COMMISSION

9 Ssc. 202. (a) The Commission shall be composed of thirteen voting

10 members, appointed as follows:

11 (1) Four membbelrs, to be appointed by the President, selected

12 fromt authors aTnd other copyright owners;

13 (2) Foulr members, to be appointed by the President, selected

14 fronm users of copyright ,works;

15 (3) Four nonigovernmental members to be appointed by the

16 President, selected from the public generally;

17 (4) The Librarian of Congress.

18 (b) The President shall appoint a Chairman, and a Vice Chairman

19 who shall act as Chairm, an in the absence or disability of the Chairman

20 or in the event of a vacanvey in that office, from among the four mem-

21 bers selected from the public generally, as provided by clause (3) of

22 subsection, (a). The Register of Copyrights shall serve ex officio as

23 a nonvoting member of the Commission.

24 (c) Seven voting members of the Commissionl shall constitute a

25 quorum.

26 (d) Any vacancy in the Com01mission shall not affect its powers and

27 shall be filled in the same manner as the original appointment

28 was made.
COMPENSATION OF MEMBERS OF COMMISSIONS

29 SEc. 203. (a) Members of the Commission, other than officers or

30 employees of the Federal Goemrnment, shall receive compensation at

31 the rate of $100 per day while engaged in the actual performance

32 of Commission duties, plls reimbursement for travel, subsistence, and

33 other necessary expenses in connection Wuith such duties.

34 (b) Any members of the Commnission who are officers or employ-

35 ees of the Federal GoCveriment shall serve on the Commidssion with-

36 out compensation, but such vmembers shall be reimbursed for travel,

37 subsistence, and other necessary expenses in connection with the per-

38 formance of their duties.



1 STAFF

2 S:c. 204. (a) To assist in its studies, the Commission may appoint

3 a staff which shall be an, administrative part of the Library of Con-

4 gress. The staff shall be headed by an Executive Director, who shall

5 be responsible to the Commission for the administration of the dutties

6 entrusted to the staff.

7 (b) The Commissioni may pirocure temporary and intermnittent seirv-

8 ices to the same extent as is authorized by. section 3109 of title 5, United

9 States Code, but at rates not to exceed $100 per day.

10 EXPENSES OF THE COMMISSION

11 SEc. 205. There are hereby authorized to be appropriated such sums

12 as may be necessary to carry out the provisions of this title.

13 REPORTS

14 SEc. 206. (a) Within one year after the first meeting of the Coin-
15 mission it shall submit to the President and the Congress a preliminary

16 report on its activities.

17 (b) Within three years after the enactment of this Act the Com-
18 mission shall submit to the President and the Congress a final report

19 on its study and investigation which shall include its recommenda-

20 tions and such proposals for legislation and administrative action as

21 may be necessary to carry out its recommendations.

22 (c) In addition to the preliminary report and final report required
23 by this section, the Commission may publish such interim reports as

24 it may determine, including but not limited to consultant's reports,

25 transcripts of testimony, seminar reports, and other Commission

26 findings.

27 POWERS OF THE COMMISSION

28 Sec. 207. (a) The Commission or, with the authorization of the
29 Commission, any three or more of its members, may, for the purpose of

30 carrying out the provisions of this title, hold hearings, administer

31 oaths, and require, by subpoena or otherwise, the attendance and testi-

32 mony of witnesses and the production of documentary material.

33 (b) With the consent of the Commission, any of its members may

34 hold any meetings, seminars, or conferences considered appropriate

35 to provide a forum for discussion of the problems with which it is

36 dealing.

37 TERrMINATION

38 SEc. 208. On the sixtieth day after the date of the submission of its

39 final report, the Commission shall terminate and all offices and

40 employment under it shall expire.
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1 TITLE III-PROTECTION OF ORNAMENTAL DESIGNS

2 - OF USEFUL ARTICLES
3 DESIGNS PROTECTED

4 SEc. 301. (a) The author or other proprietor of an original orna-

5 mental design of a useful article may secure the protection provided

6 by this title upon complying with and subject to the provisions hereof.

7 (b) For the purposes of this title-

8 (1) A "useful article" is an article which in normal use has an in-

9 trinsic utilitarian function that is not merely to portray the appearance

10 of the article or to convey information. An article which normally is

11 a part of a useful article shall be deemed to be a useful article.

12 (2) The "design of a useful article", hereinafter referred to as a

13 "design", consists of those aspects or elements of the article, including

14 its two-dimensional or three-dimensional features of shape and sur-

15 face, which make up the appearance of the article.

16 (3) A desigy is "ornamental" if it is intended to make the article

17 attractive or distinct in appearance.

18 (4) A design is "original" if it is the independent creation of an

19 author who did not copy it from another source.
20 DESIoGN NOT SUBJECT TO PROTECTION

21 S:Ec. 302. Protection under this title shall not be available for a

22 desigin that is-

23 (a) not original;

24 (b) staple or commonop/lace, such as a standard geometric figure,

25 familiar symbol, emb7em, or motif, or other shape, pattern, or

26 configuration which has becomen common, .prevalent, or ordinary;

27 (c) different from a design eocluded by subparagraph (b)

28 above only in insignificant details or in elements which are vari-

29 ants commonly usedl in the rele cant trades; or

30 (d) dictated solely by a utilitarian function of the article that

31 embodies it;

32 (e) composed of three-dimensional features of shape and sur-

33 face 'with respect to men's, woomen's, and children's apparel, in-

34 cluding un7der garments and outerwear.
35 REVISIONS, ADAPTATIONS, AND REARRANGEMENTS

36 SP'C(. 303. Protection for a design under this title shall be available

37 notwithstanding the employment in the design of subject matter ex-

38 cluded from protection under section 302, if the design is a substantial

39 revision, adaptation, or rearrangement of said subject matter: Pro-

40 vilced, 'hat such protection shall be available to a design employing

41 subject matter protected under title I of this Act, or title 35 of the



1 United States Code or this title, only if such protected subject matter

2 is employed with the consent of the proprietor thereof. Such pro-

3 tection shall be independent of any subsisting protection in subject

4 matter employed in the design, and shall not be construed as securing

5 any right to subject mn7tter excluded from, protection or as extending

6 any subsisting protection.

7 COMMENCEMENT OF PROTECTION

8 Sr'c. 304. (a) The protection provided for a design under this title

9 shall commence upon the (late when the design is first mlade public.

10 (b) A design is made public when, by the proprietor of the design

11 or twith his consent, an existing useful article embodying the design

12 is anywhere publicly exhibited. publicly distributed, or offered for

13 sale or sold to the public.

14 TERM OF PROTECTION

15 SEc. 305. (a) Subject to the provisions of this title, the protection

16 herein provided for a lesign shall continue for a term of five years

17 from the date of the commencement of protection as provided in sec-

18 tion 304(a), but if a proper application for renewal is received by the

19 Administrator during the year prior to the expiration of the five-year

20 term, the protection herein provided shall be extended for an addi-

21 tional period of five years from the date of expiration of the first five

22 years.

23 (b) If the design Notice actually applied shows a date earlier than

24 the date of the comnzencement of protection as provided in section

25 304(a), protection shall terminate as though the temvn had commenced

26 at the earlier date.

27 (c) Where the distinguishing elements of a design are in substan-

28 tially the same form in a number of different useful articles, the

29 design shall be protected as to all such articles when protected as

30 to one of them, but not more than one registration shall be required.

31 Upon expiration or termination of protection in a particular design

32 as provided in this title all rights under this title in said design shall

33 terminate, regardless of the number of different articles in which the

34 design may have been utilized during the term of its protection.
35 THE DESIGN NOTICE

36 Sz'c. 306. (a) Whenever any design for which protection is sought

37 under this title is made public as provided in section 304(b), the

38 .proprietor shall, subject to the provisions of section 307, mnark it or

39 have it marked legibly with a design notice consisting of the following

40 three elements:
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1 (1) the words "Protected Design", the abbreviationt "Prot'd

2 Des." 0o' the letter "D'" within a circle thus (;

8 (2) the year of the date on which the design was first made

4 public; and

5 (3) the name of the proprietor, an abbreviation by which the

6 name can be recognized, or a generally accepted alternative desiy-

7 nation of the proprietor; any distinctive identification of the

8 proprietor may be used if it has been approved and r'ecorded by

9 the Administrator before the design marked woith such identifica-

10 tion is made public.

11. After registration the registration number may be used instead of

12 the elements specified in (2) and (3) hereof.

13 (b) The notice shall be so located and applied as to gice reasonable

14 notice of design protection while the useful article embodying the

15 design is passing through its normal channels of commerce. This re-

16 quiremenlt wiay be fulfilled. in, the case of sheetlike or strip materials

17 bearing repetitive or continuous designs. by application of the notice

18 to each repetition. or to the margin, selvage, or reverse side of the ma-

19 tcerial at reasonably frequent inatervals, or to tags or labels affixed to

20 the material at sutch interrals.

21 (c) When the proprietor of a design has complied with the provi-

22 sions of this section, protection under this title shall not be affected by

23 the remocal, destruction, orl obliteration by others of the design notice

24 otn an article.

25 EFFECr OF OMISSION OF NOTlGE

26 SAc. 307. The onmission of the notice prescribed in section 306 shall

27 not cause loss of the protection or prevent recovery for infringement

28 against any person who, after written notice of the design protection,

29 begins an undertaking leadling to infringement: Provided, That such

30 omission shall prevent any reco 'ery utnder section 322 against a person

31 u'who began an undertaking leading to infringement before receiving

32 w,ritten notice of the design protection, and no injunction shall be

33 had unless the proprietor of the design shall reimburse said person

34 for any reasonable expenditure or contractual obligation in connec-

35 tion 'with such undertaking incurred before written notice of design

36 protection. as the court in its discretion shall direct. The burden

37 of proving wcritten notice shall be on the proprietor.

38 INFRINGEJIENT

39 - SK't. 308. (a) It shall be infrin gemenvt of a design protected under

40 this title for any person, without the consent of the proprietor of
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1 the design, ,within the United States or its territories or possessions

2 andl during the teim of suech protection., to-

3 (1) make, hare mnade, or import, for sale or for use in trade.

4 alny infringing article as defined in subsection (d) hereof; or

5 (2) sell or distribute for sale or for use in trade any such

6' infringing article: Provided. howerer, That a seller or distributor

7 of any such article who did not make or imnport the same shall be

8 deemed to be an infringer only if-

9 (i) he induced or acted in collusion wcith a manufacturer to

10 make, or an importer to import such article (merely purchas-

11 ing or giring an order to purchase in the ordinary course of

121 busibness shall not of itself constitute such inducement or

13 collusion); or

14 (ii) he refuses or fails upon the request of the proprietor

15 of the design to make a prompt and full disclosure of his

16 source of such article, and he orders or reorders such article

17 after having received notice by registered or certified mail

18 of the protection subsisting in the design.

19 (b) It shall be not infringement to make, have made, import, sell,

20 or distribute, any article embodying a design created without knowl-

21 edge of, and copying from, a protected design.

22 (c) A person who incorporates into his own product of manufacture

23 an infringing article acquired from others in the ordinary course of

24 business, or who, without knowledge of the protected design, makes or

25 processes an infringing article for the account of another person in the

26 ordinary course of business, shall not be deemed an infringer except

27 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

28 this section. Accepting an order or reorder from the source of the in-

29 fringing article shall be deemed ordering or reordering within the

30 meaning of clause (ii) of paragraph (a) (2) of this section.

31 (d) An "infringing article" as used herein is any article, the design

32 of which has been copied from the protected design, without the con-

33 sent of the proprietor: Provided however. That an illustration or

34 picture of a protected design in an advertisement, book, periodical,

35 newspaper, photograph, broadcast, motion picture, or similar medium.

36 shall not be deemed to be an infringing article. An article is not an

37 infringing article if it embodies, in common with the protected design,

38 only elements described in subsections (a) through (d) of section .302.

39 (e) The party alleging rights in a design in any action or proceed-

40 ing shall have the burden of affirmatively establishing its originality
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1 ohenever the opposing party introduces an earlier 'work ewhich is

2 identical to such design, or so similar as to make a prima facie show-

3 1ing that such design was copied from such work.
4, APPLICATION FOR REGISTRATION

5,- S:c. 309. (a) Protection under this title shall be lost if application

6 for registration of the design is not made within six months after the

7 date on which the design was first nade 7public as provided in section

8 304(b).
9 (b) Application for registration or renewal may be made by the

10 proprietor of the design.

11 (c) The application for registration shall be made to -the Adminis-

12 trator and shall state (1) the nam77e and address of the author or

13 authors of the design; (2) the name and address of the proprietor

14, if different from the author; (3) the specific name of the article, in-

15 dicating its utility; (4) the date when the design was first made public

16 as provided in section 304(b); and (5) such other information as may

17 be required by the Administrator. The application for registration

18 may include a de.scrption setting forth the salient features of the de-

19 sign, but the absence of such a description shall not prevent registra-

20 tion under this title.

21 (d) The application for registration shall be accompanied by a

22 statement under oath by the applicant or his duly authorized agent or

23 representative, setting forth that, to the best of his knowledge and be-

24 lief (I) the design is original and was created by the author or authors

25 named in the application; (2) the design has not previously been regis-

26 tered o07 behalf of the applicant or his predecessor in title; (3) the de-

27 sign has been mnade public as provided in section 304(b); and (4) the

28' applicant is the person entitled to protection and to registration under

29 this title. If the design has been mande public with the design notice

30 prescriWled in section .306. the statement shall also describe the exact

31 form and position of the design notice.

32 (e) Eraror in any statemnent or assertion as to the utility of the article

33 named in the application,, the design of which is sought to be regis-

34 tered, shall not affect the protection secured under this title.

35 (f) Errors in om7nittinlg a joint author or in naming an alleged joint

36 autthor shall not affect the validity of the' registration, or the actual

37' ownership or the protection of the design: Provided, T7hat the name of

38 one individual who was in fact arn author is stated in the application.

39' Where the design was made within the regular scope of the author's

40 employm7ent and individual authorship of the design is difficult or im-
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1 possible to ascribe and the application so states, the name and address

2 of the employer for whom the design was made may be stated instead

3 of that of the individual author.

4 (g) The applicationl for registration shall be accompanied by twoo

5 copies of a drawing or other pictorial representation of the useful

6 article having onve or more views. adequate to show the design, in a

7 form and style suitable for reproductio h, :which shall be deemed a

8 part of the application.

9 (h) Related usefucl articles hating common design features may be

10 in.ct(led itn the same applicatiol wunder such conditions as may be pre-

11 scribed by the Adminiistrator.

12 BENEFIT OF EARLIER FILING DATE IN FOREIGN COUNTRY

13 Se'. 310. An application for registration of a design filed in this

14 country by any person who has, or whose legal representative or pred-

15 ecessor or successor in title has previously regularly filed an applica-

16 tion for registration of the same design in a foreign country which af-

17 fords similar privileges in the case of applications filed in the United

18 States or to citizens of the United States shall have the same effect

19 as if filed in this country on the ldate on which the application woas

20 first filed in any such foreign country, if the application in this country

21 is filed within six months from the earliest date on which any such

22 foreign application was filed.
OATHS AND ACKNOVLEDGM.ENTS

23 SEc. 311. Oaths and acknowledgments required by this title may be

24 made before any person in the United States authorized by law to

25 administer oaths, or, when made in a foreign country, before any

26 diplomatic or consular officer of the United States authorized to ad-

27 minister oaths, or before any official authorized to administer oaths in

28 the foreign country concerned, whose authority shall be proved by a

29 certificate of a diplomatic or consular officer of the United States, and

30 shall be valid if they, comply wuith the laws of the state or country

31 wohere made.
EXAMINATION OF APPLICATION AND ISSUE, OR REFUSAL OF REGISTRATION

32 SEC. 312. (a) Upon the filing of an application for registration i$n

33 proper form as provided in section 309, and upon payment of the fee

34 provided in section .315, the Administrator shall determine whether

35 or not the application relates to a design which on its face appears to

36 be subject to protection under this title, and if so, he shall register the

37 design. Registration under this subsection shall be announced by

38 publication.

S. 1361---11
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1 (b) If, in his judgment, the application for registration relates to

2 a design which on its face is not subject to protection under this title,

3 the Administrator shall send the applicant a notice of his refusal to

4 register and the grounds therefor. Within three months from the date

5 the notice of refusal is sent, the applicant may requtest, in writing, re-

6 consideration of his application. After consideration of such a requtest,

7 the Administrator shall either register the design or send the applicant

8 a notice of his final refusal to register.

9 (c) Any person who believes he is or will be damaged by a registra-

10 tion under this title may, upon payment of the prescribed fee, apply

11 to the Administrator at any time to cancel the registration on the

12 ground that the design is not subject to protection under the provisions

13 of this title, stating the reasons therefor. Upon receipt of an applica-

14 tion for cancellation, the Administrator shall send the proprietor of

15 the design, as shown in the records of the Office of the Administrator, a

16 notice of said application, and the proprietor shall have a period of

17 three months from the date such notice was mailed in which to present

18 arguments in support of the validity of the registration. It shall also

19 be within the authority of the Administrator to establish, by regula-

20 tion, conditions under which the opposing parties may appear and be

21 heard in support of their arguments. If, after the periods provided for

22 the presentation of arguments have expired, the Administrator deter-

23 mines that the applicant for cancellation has established that the de-

24 sign is not subject to protection under the provisions of this title, he

25 shall order the registration stricken front the record. Cancellation

26 under this subsection shall be announced by publication, and notice of

27 the Administrator's final determination with respect to any application

28 for cancellation shall be sent to the applicant and to the proprietor

29 of record.

30 (d) Remedy against a final adverse determnination under subpara-

31 graphs (b) and (c) above may be had by means of a civil action

32 against the Administrator pursuant to the provision of section 1361 of

33 title 28, United States Code, if commenced within such time after such

34 decision, not less than 60 days, as the Administrator appoints.

35 (e) When a design has been registered under this section, the lack

36 of utility of any article in which it has been embodied shall be no

37 defense to an infringement action under section 320, and no ground

38 for cancellation under subsection (c) of this section or under sec-

39 tion 323.
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1 CERTIFICATION OF REGISTRATION

2 SEc. 313. Certificates of registration shall be issued in the name of

3 the United States under the seal of the Office of the Administrator and

4 shall be recorded in the official records of that Office. The certificate

5 shall state the name of the useful article, the date of filing of the appli-

6 cation, the date on which the design was first made public as provided

7 in section 304 (b) or any earlier date as set forth in section 305 (b), and

8 shall contain a reproduction of the drawing or other pictorial repre-

9 sentation showing the design. Where a description of the salient fea-

10 tures of the design appears in the application, this description shall

11 also appear in the certificate. A renewal certificate shall contain the

12 date of renewal registration in addition to the foregoing. A certificate

13 of initial or renewal registration shall be admitted in any court as

14 prima facie evidence of the facts stated therein.
PUBLICATION OF ANNOUNCEMENTS AND INDEXES

15 S'c. 314. (a) The Administrator shall publish lists and indexes of

16 registered designs and cancellations thereof and may also publish the

17 drawing or other pictorial representations of registered designs for

18 sale or other distribution.

19 (b) The Administrator shall establish and maintain a file of the

20 drawings or other pictorial representations of registered designs, which

21 file shall be available for use by the public under such conditions as

22 the Administrator may prescribe.
FEES

23 SE''. 315. (a) There shall be paid to the Administrator the following

24 fees:

25 (1) On filing each application for registration or for renewal of reg-

26 istration of a design, $15.

27 (2) For each additional related article included in one application,

28 $10.

29 (3) For recording assign7ment, $3 for the first six pages, and for each

30 additional two pages or less, $1.

31 (4) For a certificate of correction of an error not the fault of the

32 Office, $10.

33 (5) For certification of copies of records, $1.

34 (6) On filing each application for cancellation of a registration,

35 $15.

36 (b) The Admninistrator may establish charges for naterials or serv-

37 ices furnished by the Office, not specified above, reasonably related to

38 the cost thereof.
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1 REGULATIONS

2 Sc'. 316. The Administrator may establish regulations not incon-

3 sistent with law for the administration of this title.

4 COPIES OF RECORDS

Stc. 317. Upon payment of the prescribed fee, any person may ob-

tain a certified copy of any official record of the Office of the Adminis-

trator, which copy shall be ad missible in evidence with the same effect

8 as the original.
CORRECTION OF ERRORS IN CERTIFICATES

S9 s'. 318. The Administrator may correct any error in a registration

10 incurred through the fault of the Office, or, upon payment of the re-

1 quired fee, any error of a clerical or typographical nature not the fault

12 of the Office occurring in good faith, by a certificate of correction under

13 seal. Such registration, together with the certificate, shall thereafter

14 have the same effect as if the same had been originally issued in such
15

corrected form.
16 OWNEXRSHIP AND TRANSFER

17 SEY'. 319. (a) T'he property right in a design subject to protection

18 under this title shall vest in the author, the legal representatives of a

19 deceased author or of one under legal incapacity, the employer for

20 whom the author created the design in the case of a design made

21 within the regular scope of the author's employment, or a person to

22 whom the r'ights of the author or of suchk employer have been trans-

23 ferred. The person or persons in whom the property right is vested

24 shall be considered the pro1rietor of the design.

25 (b) The property right in a registered design, or a design for which

26 an. application for registration has been or may be filed, may be as-

27 signed, granted, conveyed, or mortgaged by an instrument in writing,

28 signled by the proprietor, or may be bequeathed by will.

29 (c) An ack'noo7ledgement as provided in section 311 shall be prima

30 facie evidence of the execution of an assignment, grant, conveyance,

31 or I mortgage.

32 (d) An assignment, grant, conveyance, or mortgage shall be void

33 as against any subsequent purchaser or mortgage for a valuable con-

34 sideration, without notice, unless it is recorded in the Officeof the

35 Administrator within three months from its date of execution or prior

36 to the date of such subsequent purchase or mortgage.

37 REMEDY FOR INFRINoEMENT

38 SEC. 320. (a) The proprietor of a design shall have remedy for in-

39 fringement by civil action instituted after issuance of a certificate of

40 ?registration of the design.
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1 (b) The proprietor of a design may have judicial review of a final

2 refusal of the Administrator to register the design, by a civil action

a brought as for infringement if commenced within the time specified

4 in section 312(d), and shall have remedy for infringement by the same

5 action if the court adjudges the design subject to protection under this

6 title: Provided, That (1) he has previously duly filed and duly pros-

7 ecuted to such final refusal an application in proper form for regis-

8 tration of the designs, and (2) he causes a copy of the complaint in

9 action to be delivered to the Administrator within ten days after the

10 commenceent of the action, and (3) the defendant has committed acts

in respect to the design which would constitute infringement with

12 respect to a design protected under this title.
13 INJUNCTION

14 SEC. 3S1. The several courts having jurisdiction of actions under

15 this title may grant injunctions in accordance with the principles of

16 equity to prevent infringement, including in their discretion, prompt

17 relief by temporary restraining orders and preliminary injunctions.
18 RECOVERY FOR INFRINGEMENT, AND SO FORTH

19 SEC. 322. (a) Upon finding for the claimant the court shall award

20 him damages adequate to conmpensate for the infringenent, but in

21 no event less than the reasonable value the court shall assess them.

22 In either event the court may increase the damages to such amount,

23 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

24 court shall appear to be just. The damages awarded in any of the

25 above circumstances shall constitute compensation and not a penalty.

26 The court may receive expert testimony as an aid to the determination

27 of damages.

28 (b) No recovery under paragraph (a) shall be had for any infringe-

29 ment committed more than three years prior to the filing of the

30 complaint.

31 (c) The court may award reasonable attonwey's fees to the prevail-

32 ing party. The court may also award other expenses of suit to a

33 defendant prevailing in an action brought under section 320(b).

34 (d) The court may order that all infringing articles, and any plates,

35 molds, patterns, models, or other means specifically adapted for mak-

36 ing the same be delivered up for destruction or other disposition as

37 the court may direct.

38 POWER OF COURT OVER REGISTRATION

39 ,SEc. 323. In any action involving a design for which protection is

40 sought under this title, the court when appropriate may order registra-
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1 tion of a design or the cancellation of a registration. Any such order

2 shall be certified by the court to the Administrator, who shall make

3 appropriate entry upon the records of his Office.
4 LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED

5 SEC. 324. Any person who shall bring an action for infringement

6 knowing that registration of the design was obtained by a false or

7 fraudulent representation materially affecting the rights under this

8 title, shall be liable in the sum of $1,000, or such part thereof as the

9 court may determine, as compensation to the defendant, to be charged

10 against the plaintiff and paid to the defendant, in addition to such

11 costs and attorney's fees of the defendant as may be assessed by the

12 court.

13 PENALTY FOR FALSE MARKING

14, SEC. 325. (a) Whoever, for the purpose of deceiving the public,

15 marks upon, or applies to, or uses in advertising in connection with any

16 article made, used, distributed, or sold by him, the design of which

17 is not protected under this title, a design notice as specified in section

18 306 or any other words or symbols importing that the design is pro-

19 tected undler this title, knowing that the design is not'so protected,

20 shall be fined not more than $500 for every such offense.

21 (b) Any person may sue for the penalty, in which event, one-half

22 shall go to the person suing and the other to the use of the United

23 States.
24 PENALTY FOR FALSE REPRESENTATION

25 SEC. 326. Whoever knowingly makes a false representation mate-

26 rially affecting the rights obtainable under this title for the purpose

27 of obtaining registration of a design under this title shall be fined

28 not less than $500 and not more than $1,000, and any rights or privi-

29 leges he may have in the design under this title shall be forfeited.

30 REL4ATION TO COPYRIGHT LAWIV

31 SEc. 327. (a) Nothing in this title shall affect any right or remedy

32 now or hereafter held by any person under title I of this Act.

33 (b) When a pictorial, graphic, or sculptural work in which copy-

34 right subsists under title I of this Act is utilized in an original orna-

35 mental design of a useful article, by the copyright proprietor or under

36 an express license from him, the design shall be eligible for protection

37 under the provisions of this title.

38 RELATION TO PATENT LAW

39 SEC. 328. (a) Nothing in this title shall affect any right or remedy

40 available to or held by any person under title 35 of the United States

41 Code.
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1 (b) The issuance of a design patent for an ornamental design for

2 an article of manufacture under said title 35 shall terminate any pro-

tection of the design under this title.

4 COMMON LAW AND oTHER RIGHTS UNAFFECTED

5 XS'c. 329. Nothing in this title shall annul or limit (1) common law
6 or other rights or remedies, if any, available to or held by any person

7 qwith respect to a design which has not been made public as provided

8 in section 304(b), or (2) any trademark right or right to be protected

against unfair competition.
10 ADMINISTRATOR

11 SEc. 330. The Administrator and Office of the Administrator re-

12 ferred to in this title shall be such officer and office as the President

13 may designate.

14 SEVERABILITY CLAUSE

15 SEC. 331. If any provision of this title or the application of such

16 provision to any person or circumstance is held invalid, the remainder

17 of the title or the application to other persons or circumstances shall

18 not be affected thereby.

19 AMENDMENT OF OTHER STATUTES

20 SEc. 332. (a) Subdivision a(2) of section 70 of the Bankruptcy

21 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

22 by inserting "designs," after "patent rights," and "design registra-

23 tion," after "application for patent,".

24 (b) Title 28 of the United States Code is amended-

25 (1) by inserting "designs," after "patents," in the first sentence

26 of section 1338(a) ;

27 (2) by inserting ", design," after "patent" in the second sen-

28 tence of section 1338(a);

29 (3) by inserting "design," after "copyright," in section 1338

30 (b);

31 (4) by inserting "and register designs" after "copyrights" in

32 section 1440; and

33 (5) by revising section 1498(a) to read as follows:

34 "(a) Whenever a registered design or invention is used or manu-

35 factured by or for the United States without license of the owner

36 thereof or lawful right to use or manufacture the same, the owner's

37. remedy shall be by action against the United States in the Court of

38 Claims for the recovery of his reasonable and entire compensation

39 for such use and manufacture.

40 "For the purposes of this section, the use or manufacture of a

41 registered design or an invention described in and covered by a patent
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1 of the United States by a contractor. a subcontractor, or any person,

2 firm, or corporation for the Government and with the authorization

3 or consent of the Government, shall be construed as use or manufac-

4 ture for the United States.

5 "The court shall not award compensation under this section if

6 the claim is based on the use or manufacture by or for the United

7 States of any article owned, leased, used by, or in the possession of

8 the United States, prior to, in the case of an invention, July 1, 1918,

9 and in the case of a registered design, July 1, 1976.

10 "A Government employee shall have the right to bring suit against

11 the Government under this:section except where he was in a position

12 to order, influence, or induce use of the registered design or invention

13 by the Government. This section shall not confer a right of action oni

14 any registrant or patentee or ay as.signee of such registrant or pat-

15 entee with respect to any design created by or invention discovered or

16 invented by a person. chile in the employiment or service of the United

17 States, wlhere the design or invention was related to the official func-

18 tions of the employee, in cases in which such functions included re-

19 search and developmnent, or in the making of -which Government time,

20 materials, or facilities twere used."

21 TIME OF TAKING EFFECT

22 SEc. 333. This title shall take effect one year after enactment of this

23 Act.

24 NO RETROACTIVE EFFECT

25 SEc. 334. Protection under this title shall not be available for any

26 design that has been made public as provided in section 304(b) prior

27 to the effective date of this title.

28 SHORT TITLE

29 S'C. 335. This title may be cited as "The Design Protection Act of

30 1973."
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93D CONGRESS S.1361
2D SESSIONT S 1361

IN THE HOUSE OF REPRESENTATIVES
SEPTEMBER 12, 1974

Referred to the Committee on the Judiciary

AN ACT
For the general revisions of the Copyright Law, title 17 of the United States

Code, and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the

2 United States of America in Congress assembled,

3 TITLE I-GENERAL REVISION OF COPYRIiGHT LAW

4 SEC. 101. Title 17 of the United States Code, entitled "Copyrights",

5 is hereby amended in its entirety to read as follows:

6 TITLE 17-COPYRIGHTS
CHAPTER Sec.
1. SUBJECT MATTER AND SCOPE OF COPYBIGHT ____________--__--_--__--__ 101
2. COPYRIGHT OWNER1SHIP AND TRANSFER ------------------------------ _ 201

3. DURATION OF COPYBIoHT -- _--------------------------_--_--_--____. 301

4. COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION__------------.------___ 401
5. COPYRIGHT INFRINGEMENT AND REMEDIES ----------------------------- 501

6. MANUFACTURING REQUIREMENT AND IMPORTATION--___--_--------------- 601

7. COPYBRIGHT OFFICE _---------_-------------------------------------- 701

8. COPYRIGHT ROYALTY TRIBUNAL _---_-------------------------------- 801

Chapter 1.-SUBJECT MATTER AND SCOPE OF COPYRIGHT
Sec.

101. Definitions.
102. 'Subject matter of copyright: In general.
103. Subject matters of copyright: Compilations and derivative works.
104. Subject matter of copyright: National origin.
105. Subject matter of copyright: United States Government works.
106. Exclusive rights in copyrighted works.
107. Limitations on exclusive rights: Fair use.
108. Limitations on exclusive rights: Reproduction by libraries and archives.

I-O
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TITLE 17-COPYRIGHTS-Continued
Chapter 1.-SUBJECT MATTER AND SCOPE OF

COPYRIGHT-Continued
Sec.
109. Limitations on exclusive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on exclusive rights: Exemption of certain performances and

displays.
111. Limitations on exclusive rights: Secondary transmissions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusive rights in pictorial, graphic, and sculptural works.
114. Scope of exclusive rights in sound recordings.
115. Scope of exclusive rights in nondramatic musical works: Compulsory license

for making and distributing phonorecords.
116. Scope of exclusive rights in nondramatic musical works and sound record-

ings: Public performances by means of coinoperated phonorecord players.
117. Scope of exclusive rights: Use in conjunction with computers and similar

information systems.

4 § 101. Definitions

5 As used in this title, the following terms and their variant forms

6 mean the following:

7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.

9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic

12 equipment, together with accompanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in

14 which the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes.

18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by him.

20 A "collective work" is a work, such as a periodical issue, an-

21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are

23 assembled into a collective whole.

24 A "compilation" is a work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way that the resulting work as a

27 whole constitutes an original work of authorship. The term "com-

28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which

30 a work is fixed by any method now known or later developed, and
31 from which the work can be perceived, reproduced, or otherwise



1 communicated, either directly or with the aid of a machine or

2 device. The term "copies" includes the material object, other than

8 a phonorecord, in which the work is first fixed.

4 "Copyright owner," with respect to any one of the exclusive

5 rights comprised in a copyright, refers to the owner of that par-

6 ticular right.

7 A work is "created" when it is fixed in a copy or phonorecord

8 for the first time; where a work is prepared over a period of time,
9 the portion of it that has been fixed at any particular time con-

10 stitutes the work as of that time, and where the work has been

11 prepared in different versions, each version constitutes a separate

12 work.

13 A "derivative work" is a work based upon one or more pre-

14 existing works, such as a translation, musical arrangement, dram-

15 atization, fictionalization, motion picture version, sound record-

16 ing, art reproduction, abridgment, condensation, or any other

17 form in which a work may be recast, transformed, or adapted. A

18 work consisting of editorial revisions, annotations, elaborations,

19 or other modifications which, as a whole, represent an original

20 work of authorship, is a "derivative work."

21 A "device," machine," or "process" is one now known or later

22 developed.

23 To "display" a work means to show a copy of it, either directly

24 or by means of a film, slide, television image, or any other device

25 or process or, in the case of a motion picture or other audiovisual

26 work, to show individual images nonsequentially.

27 A work is "fixed" in a tangible medium of expression when its

28 embodiment in a copy or phonorecord, by or under the authority

29 of the author, is sufficiently permanent or stable to permit it to

30 be perceived, reproduced, or otherwise communicated for a period

31 of more than transitory duration. A work consisting of sounds,

32 images, or both, that are being transmitted, is "fixed" for pur-

33 poses of this title if a fixation of the work is being made simultane-

34 ously with its transmission.

35 The terms "including" and "such as" are illustrative and not

36 limitative.
37 A "joint work" is a work prepared by two or more authors

38 with the intention that their contributions be merged into insepa-

39 rable or interdependent parts of a unitary whole.

40 "Literary works" are works other than audiovisual works,
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1 expressed in words, numbers, or other verbal or numerical sym-.

2 bols or indicia, regardless of the nature of the material objects,

3 such as books, periodicals, manuscripts, photorecords, or film, in

4 which they are embodied.

5 "Motion pictures" are audiovisual works consisting of a series

6 of related images which, when shown in succession, impart an

7 impression of motion, together with accompanying sounds, if any.

8 To "perform" a work means to recite, render, play, dance, or

9 act it, either directly or by means of any device or process or, in

10 the case of a motion picture or other audiovisual work, to show its

11 images in any sequence or to make the sounds accompanying it

12 audible.

13 "Phonorecords" are material objects in which sounds other than

14 those accompanying a motion picture or other audiovisual work,

15 are fixed by any method now known or later developed, and from

16 which the sounds can be perceived, reproduced, or otherwise com-

17 municated, either directly or with the aid of a machine or device.

18 The term "phonorecords" includes the material object in which

19 the sounds are first fixed.

20 "Pictorial, graphic, and sculptural works" include two-dimen-

21 sional and three-dimensional works of fine, graphic, and applied

22 art, photographs, prints and art reproductions, maps, globes,

23 charts, plans, diagrams, and models.

24 A "pseudonymous work" is a work on the copies or phono-

25 records, of which the author is identified under a fictitious name.

26 "Publication" is the distribution of copies or photorecords of a

27 work to the public by sale or other transfer of ownership, or by

28 rental, lease, or lending. The offering to distribute copies or

29 phonorecords to a group of persons for purposes of further dis-

30 tribution, public performance, or public display, constitutes

31 publication. A public performance or display of a work does not

32 of itself constitute publication.

33 To perform or display a work "publicly;' means:

34 (1) to perform or display it at a place open to the public or

35 at any place where a substantial number of persons outside

36 of a normal circle of a family and its social acquaintances is

B3Y gathered;

38 (2) to transmit or otherwise communicate a performance

39 or display of the work to a place specified by clause (1) or
40 to the public, by means of any device or process, whether the
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1 members of the public capable of receiving the performance

2 or display receive it in the same place or in separate places

3 and at the same time or at different times.

4 "Sound recordings" are works that result from the fixation of

5 a series of musical, spoken, or other sounds, but not including the

6 sounds accompanying a motion picture or other audiovisual work,

7 regardless of the nature of the material objects, such as disks,

8 tapes, or other phonorecords, in which they are embodied.

9 "State" includes the District of Columbia and the Common-

10 wealth of Puerto Rico, and any territories to which this title is

11 made applicable by an act of Congress.

12 A "transfer of copyright ownership" is an assignment, mort-

13 gage, exclusive license, or any other conveyance, alienation, or

14 hypothecation of a copyright or of any of the exclusive rights

15 comprised in a copyright, whether or not it is limited in time or

16 place of effect, but not including a nonexclusive license.

17 A "transmission program" is a body of material that, as an

18 aggregate, has been produced for the sole purpose of transmission

19 to the public in sequence and as a unit.

20 To "transmit" a performance or display is to communicate it

21 by any device or process whereby images or sounds are received

22 beyond the place from which they are sent.

23 The "United States," when used in a geographical sense, com-

24 prises the several States, the District of Columbia and the Com-

25 monwealth of Puerto Rico, and the organized territories under

26 the jurisdiction of the United States Government.

27 A "useful article" is an article having an intrinsic utilitarian

28 function that is not merely to portray the appearance of the

29 article or to convey information. An article that is normally a part

30 of a useful article is considered a "useful article."

31 The author's "widow" or "widower" is the author's surviving

32 spouse under the law of his domicile at the time of his death,

33 whether or not the spouse has later remarried.

34 A "work of the United States Government" is a work prepared

35 by an officer or employee of the United States Government as part

36 of his official duties.

37 A "work made for hire" is:

38 (1) a work prepared by an employee within the scope of

39 his employment; or
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1 (2) a work specially ordered or commissioned for use as

2 a contribution to a collective work, as a part of a motion pic-

3 ture or other audiovisual work, as a translation, as a supple-

4 mentary work, as a compilation, as an instructional text, as

5 a test, as answer material for a test, as a photographic or

6 other portrait of one or more persons, or as an atlas, if the

7 parties expressly agree in a written instrument signed by
8 them that the work shall be considered a work made for hire.
9 A "supplementary work" is a work prepared for publication

10 as a secondary adjunct to a work by another author for the
11 purpose of introducing, concluding, illustrating, explaining,

12 revising, commenting upon, or assisting in the use of the other
13 work, such as forewords, afterwords, pictorial illustrations,

14 maps, charts, tables, editorial notes, musical arrangements,

15 answer material for tests, bibliographies, appendixes, and
16 indexes. An "instructional text" is a literary, pictorial, or

17 graphic work prepared for publication with the purpose of
18 use in systematic instructional activities.

19 § 102. Subject matter of copyright: In general
20 (a) Copyright protection subsists, in accordance with this title, in

21 original works of authorship fixed in any tangible medium of expres-
22 sion, now known or later developed, from which they can be perceived,
23 reproduced, or otherwise communicated, either directly or with the aid
24 of a machine or device. Works of authorship include the following
25 categories:

26 (1) literary works;
27 (2) musical works, including any accompanying words;
28 (3) dramatic works, including any accompanying music;
29 (4) pantomimes and choreographic works;
30 (5) pictorial, graphic, and sculptural works;
31 (6) motion pictures and other audiovisual works;

32 (7) sound recordings.

33 (b) In no case does copyright protection for an original work of
34 authorship extend to any idea, plan, procedure, process, system, method
35 of operation, concept, principle, or discovery, regardless of the form
36 in which it is described, explained, illustrated, or embodied in such
37 work.

38 § 103. Subject matter of copyright: Compilations and derivative
works

40 (a) The subject matter of copyright as specified by section 102 in-



1 cludes compilations and derivative works, but protection for a work

2 employing pre-existing material in which copyright subsists does not

3 extend to any part of the work in which such material has been used

4 unlawfully.

5 (b) The copyright in a compilation or derivative work extends only

6 to the material contributed by the author of such work, as dis-

7 tinguished from the pre-existing material employed in the work,

8 and does not imply any exclusive right in the pre-existing material.

9 The copyright in such work is independent of, and does not affect

10 or enlarge the scope, duration, ownership, or subsistence of, any copy-

11 right protection in the pre-existing material.

12 § 104. Subject matter of copyright: National origin

13 (a) UNPUBLISHED WoRKs.-The works specified by sections 102 and

.14 103, while unpublished, are subject to protection under this title with-

15 out regard to the nationality or domicile of the author.

16 (b) PUBLISHED WoRKs.-The works specified by sections 102 and

17 103, when published, are subject to protection under this title if-

18 (1) on the date of first publication, one or more of the authors

19 is a national or domiciliary of the United States, or is a national,

20 domiciliary, or sovereign authority of a foreign nation that is a

21 party to a copyright treaty to which the United States is also a
22 party; or

23 (2) the work is first published in the United States or in a for-
24 eign nation that, on the date of first publication, is a party to the

25 Universal Copyright Convention of 1952; or
26 (3) the work is first published by the United Nations or any

27 of its specialized agencies, or by the Organization of American
28 States; or

29 (4) the work comes within the scope of a Presidential procla-
30 mation. Whenever the President finds that a particular foreign
31 nation extends, to works by authors who are nationals or domicili-
32 aries of the United States or to works that are first published in

33 the United States, copyright protection on substantially the same

34 basis as that on which the foreign nation extends protection to
35 works of its own nationals and domiciliaries and works first pub-

36 lished in that nation, he may by proclamation extend protection

3'7 under this title to works of which one or more of the authors is,
38 on the date of first publication, a national, domiciliary, or sov-

39 ereign authority of that nation, or which was first published in
40 that nation. The President may revise, suspend, or revoke any
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1 such proclamation or impose any conditions or limitations on

2 protection under a proclamation.

3 (c) The expropriation, by a governmental organization of a for-

4 eign country, of a copyright, or the right to secure a copyright, or

5 any right comprised in a copyright, or any right in a work for which

6 copyright may be secured, or the transfer of a copyright or of any such

7 right, or the power to authorize any use of the work thereunder, from

8 the author or copyright owner to a governmental agency of a foreign

9 country pursuant to any law, decree, regulation, order or other action

10 of the government effecting or requiring such transfer, shall not be

11 given effect for the purposes of this title.

12 §105. Subject matter of copyright: United States Government

13 works

14 Copyright protection under this title is not available for any work

15 of the United States Government, but the United States Government

16 is not precluded from receiving and holding copyrights transferred

17 to it by assignment, bequest, or otherwise.

18 § 106. Exclusive rights in copyrighted works

19 Subject to sections 107 through 117, the owner of copyright under
20 this title has the exclusive rights to do and to authorize any of the
21 following:

22 (1) to reproduce the copyrighted work in copies or phono-
23 records;

24 (2) to prepare derivative works based upon the copyrighted
25 work;

26 (3) to distribute copies or phonorecords of the copyrighted

27 work. to the public by sale or other transfer of ownership, or by

28 rental, lease, or lending;

29 (4) in the case of literary, musical, dramatic, and choreographic

30 works, pantomimes, motion pictures and other audiovisual works,
31 to perform the copyrighted work publicly;
32 (5) in the case of literary, musical, dramatic and choreographic

33 works, pantomimes, and pictorial, graphic, or sculptural works,
34 including the individual images of a motion picture or other
35 audiovisual work, to display the copyrighted work publicly.
36 § 107. Limitations on exclusive rights: Fair use

37 Notwithstanding the provisions of section 106, the fair use of a

38 copyrighted work, including such use by reproduction in copies or
39 phonorecords or by any other means specified by that section, for pur-

40 poses such as criticism, comment, news reporting, teaching, scholar-
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1 ship, or research, is not an infringement of copyright. In determining

2 whether the use made of a work in any particular case is a fair use
8 the factors to be considered shall include:
4 (1) the purpose and character of the use;

5 (2) the nature of the copyrighted work;

6 (3) the amount and substantiality of the portion used in re-
7 lation to the copyrighted work as a whole; and

8 (4) the effect of the use upon the potential market for or value

9 of the copyrighted work.

10 § 108. Limitations on exclusive rights: Reproduction by libraries
11 and archives

12 (a) Notwithstanding the provisions of section 106, it is not an in-
13 fringement of copyright for a library or archives, or any of its em-
14 ployees acting within the scope of their employment, to reproduce no

15 more than one copy or phonorecord of a work, or distribute such copy
16 or phonorecord, under the conditions specified by this section, if:

17 (1) The reproduction or distribution is made without any pur-

18 pose of direct or indirect commercial advantage;

19 (2) The collections of the library or archives are (i) open to the

20 public, or (ii) available not only to researchers affiliated with the
21 library or archives or with the institution of which it is a part, but
22 also to other persons doing research in a specialized field; and
23 (3) The reproduction or distribution of the work includes a
24 notice of copyright.

25 (b) The rights of reproduction and distribution under this section

26 apply to a copy or phonorecord of an unpublished work duplicated in

27 facsimile form solely for purposes of preservation and security or for
28 deposit for research use in another library or achives of the type de-

29 scibed by clause (2) of subsection (a), if the copy or phonorecord
30 reproduced is currently in the collections of the library or archives.
31 (c) The right of reproduction under this section applies to a copy
32 or phonorecord of a published work duplicated in facsimile form solely

33 for the purpose of replacement of a copy or phonorecord that is dam-
34 aged, deteriorating, lost, or stolen, if the library or archives has, after
35 a reasonable effort, determined that an unused replacement cannot be
36 obtained at a fair price.

37 (d) The rights of reproduction and distribution under this section
38 apply to a copy, made from the collection of a library or archives
39 where the user makes his request or from that of another library or
40 archives, of no more than one article or other contribution to a copy-
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1 righted collection or periodical issue, or to a copy or phonorecord of a

2 small part of any other copyrighted work, if:

3 (1) The copy becomes the property of the user, and the library

4 or archives has had no notice that the copy would be used for any

5 purpose other than private study, scholarship, or research;.and

6 (2) The library or archives displays prominently, at the place

7 where orders are accepted, and includes on its order form, a warn-

8 ing of copyright in accordance with requirements that the Reg-

9 ister of Copyrights shall prescribe by regulation.

10 (e) The rights of reproduction and distribution under this section

11 apply to the entire work, or to a substantial part of it, made from the

12 collection of a library or archives where the user makes his request or

13 from that of another library or archives, if the library or archives has

14 first determined, on the basis of a reasonable investigation that a copy

15 or phonorecord of the copyrighted work cannot be obtained at a fair

16 price, if:

17 (1) The copy becomes the property of the user, and the library

18 or archives has had no notice that the copy would be used for any

19 purpose other than private study, scholarship, or research; and

20 (2) The library or archives displays prominently,: at the place

21 where orders are accepted, and includes on its order form, a warn-

22 ing of copyright in accordance with requirements that the Register

23 of Copyrights shall prescribe by regulation.

24 (f) Nothing in this section-

25 (1) shall be construed to impose liability for copyright in-

26 fringement upon a library or archives or its employees for the un-

27 supervised use of reproducing equipment located on its premises,

28 provided that such equipment displays a notice that the making

29 of a copy may be subject to the copyright law;

30 (2) excuses a person who uses such reproducing equipment or

31 who requests a copy under subsection (d) from liability for copy-

32 right infringement for any such act, or for any later use of such

33 copy, if it exceeds fair use as provided by section 107;

34 (3) in any way affects the right of fair use as provided by sec-

35 tion 107, or any contractual obligations assumed at any time by

36 the library or archives when it obtained a copy or phonorecord of

37 a work in its collections;

38 (4) shall be construed to limit the reproduction and distribu-

39 tion of a limited number of copies and excerpts by a library or



1 archives of an audiovisual news program subject to clauses (1),

2 (2), and (3) of subsection (a).
3 (g) The rights of reproduction and distribution under this section

4 extend to the isolated and unrelated reproduction or distribution of a

5 single copy or phonorecord of the same material on separate occasions,

6 but do not extend to cases where the library or archives, or its

7 employee:

8 (1) is aware or has substantial reason to believe that it is

9 engaging in the related or concerted reproduction or distribution

10 of multiple copies or phonorecords of the same material, whether

11 made on one occasion or over a period of time, and whether

12 intended for aggregate use by one or more individuals or for sepa-

13 rate use by the individual members of a group; or

14 (2) engages in the systematic reproduction or distribution of

15 single or multiple copies or phonorecords of material described

16 in subsection (d).

17 (h) The rights of reproduction and distribution under this section

18 do not apply to a musical work, a pictorial, graphic or sculptural work,

19 or a motion picture or other audiovisual work other than an audio-

20 visual work dealing with news, except that no such limitation shall

21 apply with respect to rights granted by subsections (b) and (c).

22 §109. Limitations on exclusive rights: Effect of transfer of par-
23 ticular copy or phonorecord

24 (a) Notwithstanding the provisions of section 106(3), the owner of

25 a particular copy or phonorecord lawfully made under this title, or any

26 person authorized by him, is entitled, without the authority of the

27 copyright owner, to sell or otherwise dispose of the possession of that
28 copy or phonorecord.

29 (b) Notwithstanding the provisions of section 106(5), the owner

30 of a particular copy lawfully made under this title, or any person

31 authorized by him, is entitled, without the authority of the copyright

32 owner, to display that copy publicly, either directly or by the projec-

33 tion of no more than one image at a time, to viewers present at the

34 place where the copy is located.

35 (c) The privileges prescribed by subsections (a) and (b) do not,
36 unless authorized by the copyright owner, extend to any person who

37 has acquired possession of the copy or phonorecord from the copy-

38 right owner, by rental, lease, loan, or otherwise, without acquiring

39 ownership of it.
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1 § 110. Limitations on exclusive rights: Exemption of certain per-
2 formances and displays
3 Notwithstanding the provisions of section 106, the following are not

4 infringements of copyright:

5 (1) performance or display of a work by instructors or pupils

6 in the course of face-to-face teaching activities of a nonprofit

7 educational institution, in a classroom or similar place devoted

8 to instruction, unless, in the case of a motion picture or other

9 audiovisual work, the performance, or the display of individual
10 images, is given by means of a copy that was not lawfully made

11 under this title, and that the person responsible for the perform-

12 ance knew or had reason to believe was not lawfully made;

13 (2) performance of a nondramatic literary or musicial work

14 or display of a work, by or in the course of a transmission, if:

15 (A) the performance or display is a regular part of the

16 systematic instructional activities of a governmental body or

17 a nonprofit educational institution; and

18 (B) the performance or display is directly related and of

19 material assistance to the teaching content of the transmis-

20 sion; and

21 (C) the transmission is made primarily for:

22 (i) reception in classrooms or similar places normally

23 devoted to instruction, or

24 (ii) reception by persons to whom the transmission is
25 directed because their disabilities or other special circum-

26 stances prevent their attendance in classrooms or similar

27 places normally devoted to instruction, or

28 (iii) reception by officers or employees of governmen-

29 tal bodies as a part of their official duties or employ-

30 ment;

31 (3) performance of a nondramatic literary or musical work

32 or of a dramatico-musical work of a religious nature, or display of

33 a work, in the course of services at a place of worship or other

34 religious assembly;

35 (4) performance of a nondramatic literary or musical work

36 otherwise than in a transmission to the public without any pur-

37 pose of direct or indirect commercial advantage and without

38 payment of any fee or other compensation for the performance

39 to 'any of its performers, promoters, or organizers, if:

40 (A) there is no direct or indirect admission charge, or
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1 (B) the proceeds, after deducting the reasonable costs of

2 producing the performance, are used exclusively for educa-

3 tional, religious, or charitable purposes and not for private

4 financial gain, except where the copyright owner has served

5 notice of his objections to the performance under the follow-

6 ing conditions:

7 (i) The notice shall be in writing and signed by the

8 copyright owner or his duly authorized agent; and

9 (ii) The notice shall be served on the person respon-

10 sible for the performance at least seven days before the

11 date of the performance, and shall state the reasons for

12 his objections; and

13 (iii) The notice shall comply, in form, content, and

14 manner of service, with requirements that the Register

15 of Copyrights shall prescribe by regulation;

16 (5) communication of a transmission embodying a performance

17 or display of a work by the public reception of the transmission

18 on a single receiving apparatus of a kind commonly used in pri-

19 vate homes, unless:

20 (A) a direct charge is made to see or hear the transmis-

21 sion; or

22 (B) the transmission thus received is further transmitted

23 to the public;

24 (6) performance of a nondramatic musical work in the course

25 of an annual agricultural or horticultural fair or exhibition con-

26 ducted by a governmental body or a nonprofit agricultural or hor-

27 ticultural organization;

28 (7) performance of a nondramatic musical work by a vending

29 establishment open to the public at large without any direct or

30 indirect admission charge, where the sole purpose of the perform-

31 ance is to promote the retail sale of copies or phonorecords of the

32 work and the performance is not transmitted beyond the place

33 where the establishment is located.

34 §111. Limitations on exclusive rights: Secondary transmissions

35 (a) CERTAIN SECONDARY TRANSMISSIONS EXEMrrPED.-The second-

36 ary transmission of a primary transmission embodying a performance

37 or display of a work is not an infringement of copyright if:

38 (1) the secondary transmission is not made by a cable system,

39 and consists entirely of the relaying, by the management of a

40 hotel, apartment house, or similar establishment, of signals trans-
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1 mitted by a broadcast station licensed by the Federal Communica-

2 tions Commission, within the local service area of such station, to

8 the private lodgings of guests or residents of such establishment,

4 and no direct charge is made to see or hear the secondary trans-

5 mission; or

6 (2) the secondary transmission is made solely for the purpose

7 and under the conditions specified by clause (2) of section 110; or

8 (3) the secondary transmission is made by a common, contract,

9 or special carrier who has no direct or indirect control over the

10 content or selection of the primary transmission or over the par-

11 ticular recipients of the secondary transmission, and whose activ-

12 ities with respect to the secondary transmission consist solely of

13 providing wires, cables, or other communications channels for the

14 use of others: Provided, That the provisions of this clause extend

15 only to the activities of said carrier with respect to secondary

16 transmissions and do not exempt froin liability the activities of

17 others with respect to their own primary or secondary transmis-

18 sion; or

19 (4) the secondary transmission is not made by a cable system but

20 is made by a governmental body, or other nonprofit organization,

21 without any purpose of direct or indirect commercial advantage,

22 and without charge to the recipients of the secondary, transmission

23 other than assessments necessary to defray the actual and reason-

24 able costs of maintaining and operating the secondary transmis-

25 sion service.

26 (,b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION, TO CON-

27 TROLLED GROUP.-Notwithstanding the provisions of subsections (a)

28 and (c), the secondary transmission to the public of a primary trans-

29 mission embodying a performance or display of a work is actionable as

30 an act of infringement under section 501, and is fully subject to the

31 remedies provided by sections 502 through 506, if the primary trans-

32 mission is not made for reception by the public at large but is con-

33 trolled and limited to reception by particular members of the public.

34 (c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.-

35 (1) Subject to the provisions of clause (2) of this subsection, sec-

36 ondary transmissions to the public by a cable system of a primary

37 transmission made by a broadcast station licensed by the Federal

38 Communications Commission and embodying a performance or dis-

39 play of a work shall be subject to compulsory licensing upon compli-

40 ance with the requirements of subsection (d) in the following cases:
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1 (A) Where the signals comprising the primary transmission

2 are exclusively aural and the secondary transmission is permis-

3 sible under the rules, regulations or authorizations of the Federal

4 Communications Commission; or

5 (B) Where the community of the cable system is in whole or

6 in part within the local service area of the primary transmitter;

7 or

8 (C) Where the carriage of the signals comprising the second-

9 ary transmission is permissible under the rules, regulations or

10 authorizations of the Federal Communications Commission.

11 (2) Notwithstanding the provisions of clause (1) of this subsection,

12 the secondary transmission to the public by a cable system of a pri-

13 mary transmission made by a broadcast station licensed by the Fed-

14 eral Communications Commission and embodying a performance or

15 display of a work is actionable as an act of infringement under section

16 501, and is fully subject to the remedies provided by sections 502

17 through 506, in the following cases:

18 (A) Where the carriage of the signals comprising the second-

19 ary transmission is not permissible under the rules, regulations

20 or authorizations of the Federal Communications Commission; or

21 (B) Where the cable system, at least one month before the date

22 of the secondary transmission, has not recorded the notice speci-

23 fled by subsection (d).

24 (d) COMPULSORY LICENSE FOR SECONDARY TRANSMISSIONR BY CABLE

25 SYSTEMS.-

26 (1) For any secondary transmission to be subject to compulsory

27 licensing under subsection (c), the cable system shall at least one month

28 before the date of the secondary transmission or within 30 days after

29 the enactment of this Act, whichever date is later, record in the Copy-

30 right Office, a notice including a statement of the identity and address

31 of the person who owns or operates the secondary transmission service

32 or has power to exercise primary control over it together with the

33 name and location of the primary transmitter, or primary transmit-

34 ters and thereafter, from time to time, such further information as the

35 Register of Copyrights shall prescribe by regulation to carry out the

36 purposes of this clause.

37 (2) A cable system whose secondary transmissions have been subject

38 to compulsory licensing under subsection (c) shall, during the months

39 of January, April, July, and October, deposit with the Register of
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1 Copyrights, in accordance with requirements that the Register shall

2 prescribe by regulation-

3 (A) A statement of account, covering the three months next

4 preceding, specifying the number of channels on which the cable

5 system made secondary transmissions to its subscribers, the names

6 and locations of all primary transmitters whose transmissions

7 were further transmitted by the cable system, the total number

8 of subscribers to the cable system, and the gross amounts paid to

9 the cable system irrespective of source and separate statements of

10 the gross revenues paid to the cable system for advertising, leased

11 channels, and cable-casting for which a per-program or per-

12 channel charge is made and by subscribers for the basic service of

13 providing secondary transmissions of primary broadcast trans-

14 mitters; and

15 (B) A total royalty fee for the period covered by the state-

16 iment, computed on the basis of specified percentages of the gross

17 receipts from subscribers to the cable service during said period

18 for the basic service of providing secondary transmissions of

19 primary broadcast transmitters, as follows:

20 (i) 1/2 percent of any gross receipts up to $40,000;

21 (ii) 1 percent of any gross receipts totalling more than

22 $40,000 but not more than $80,000;

23 (iii) 11/2 percent of any gross receipts totalling more than

24 $80,000, but not more than $120,000;

25 (iv) 2 percent of any gross receipts totalling more than

26 $120,000, but not more than $160,000; and

27 (v) 21/2 percent of any gross receipts totalling more than

28 $160,000.

29 (3) The royalty fees thus deposited shall be distributed in accord-

30 ance with the following procedures:

31 (A) During the month of July in each year, every person claiming

32 to be entitled to compulsory license fees for secondary transmissions

38 made during the preceding twelve-month period shall file a claim

34 with the Register of Copyrights, in accordance with requirements that

35 the Register shall prescribe by regulation. Notwithstanding any pro-

36 visions of the antitrust laws (as designated in section 1 of the Act of

37 October 15, 1914, 38 Stat. 730, Title 15 U.S.C. section 12, and any

38 amendments of such laws), for purposes of this clause any claimants

39 may agree among themselves as to the proportionate division of com-

40 pulsory licensing fees among them, may lump their claims together
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1 and file them jointly or as a single claim, or may designate a common

2 agent to receive payment on their behalf.

3 (B) After the first day of August of each year, the Register of

4 Copyrights shall determine whether there exists a controversy con-

5 cerning the statement of account or the distribution of royalty fees. If

6 he determines that no such controversy exists, he shall, after deduct-

7 ing his reasonable administrative costs under this section, distribute

8 such fees to the copyright owners entitled, or to their designated

9 agents. If he finds the existence of a controversy he shall certify to

10 that fact and proceed to constitute a panel of the Copyright Royalty

11 Tribunal in accordance with section 803. In such cases the reasonable

12 administrative costs of the Register under this section shall be de-

13 ducted prior to distribution of the royalty fee by the tribunal.

14 (C) During the pendency of any proceeding under this subsection,

15 the Register of Copyrights or the Copyright Royalty Tribunal shall

16 withhold from distribution an amount sufficient to satisfy all claims

17 with respect to which a controversy exists, but shall have discretion

18 to proceed to distribute any amounts that are not in controversy.

19 (e) DEFINITIONS.-

20... As used in this section, the following terms and their variant forms

21 mean the following:

22 A "primary transmission" is a transmission made to the public

23 by the transmitting facility whose signals are being received and

24 further transmitted by the secondary transmission service, regard-

25 less of where or when the performance or display was first

26 transmitted.

27 A "secondary transmission" is the further transmitting of a

28 primary transmission simultaneously with the primary trans-

29 mission or nonsimultaneously with the primary transmission if by

30 a "cable system" not located in whole or in part within the bound-

31 ary of the forty-eight contiguous States, Hawaii, or Puerto Rico:

32 Provided, however, That a nonsimultaneous further transmission

33 by a cable system located in a television market in Hawaii of a

34 primary transmission shall be deemed to be a secondary trans-

35 mission if such further transmission is necessary to enable the

36 cable system to carry the full complement of signals allowed it

37 under the rules and regulations of the Federal Communications

38 Commission.
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1 A "cable system" is a facility, located in any State, Territory,

2 Trust Territory or Possession that in whole or in part receives

3 signals transmitted or programs broadcast by one or more tele-

4 vision broadcast stations licensed by the Federal Communications

5 Commission and makes secondary transmissions of such signals

6 or programs by wires, cables, or other communications channels

7 to subscribing members of the public who pay for such service.

8 For purposes of determining the royalty fee under subsection

9 (d) (2) (B), two or more cable systems in contiguous communi-

10 ties under common ownership or control or operating from one

11 headend shall be considered as one system.

12 The "local service area of a primary transmitter" comprises

13 the area in which a television broadcast station is entitled to

14 insist upon its signal being retransmitted by a cable system

15 pursuant to the rules and regulations of the Federal Communica-

16 tions Commission.

17 § 112. Limitations on exclusive rights: Ephemeral recordings

18 (a) Notwithstanding the provisions of section 106, and except in the

19 case of a motion picture or other audiovisual work, it is not an

20 infringement of copyright for a transmitting organization entitled to

21 transmit to the public a performance or display of a work, under a

22 license or transfer of the copyright or under the limitations on exclu-

23 sive rights in sound recordings specified by section 114(a), to make

24 no more than one copy or phonorecord of a particular transmission

25 program embodying the performance or display, if-

26 (1) the copy or phonorecord is retained and used solely by the

27 transmitting organization that made it, and no further copies or

28 phonorecords are reproduced from it; and

29 (2) the copy or phonorecord is used solely for the transmitting

30 organization's own transmissions within its local service area, or

31 for purposes of archival preservation or security; and

32 (3) unless preserved exclusively for archival purposes, the copy

33 or phonorecord is destroyed within six months from the date the

34 transmission program was first transmitted to the public.

35 (b) Notwithstanding the provisions of section 106, it is not an in-

36 fringement of copyright for a governmental body or other nonprofit

37 organization entitled to transmit a performance or display of a work,

38 under section 110(2) or under the limitations on exclusive rights in

39 '_sound recordings specified by section 114(a), to make no more than
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1 thirty copies or phonorecords of a particular transmission program

2 embodying the performance or display, if-

3 (1) no further copies or phonorecords are reproduced from the

4 copies or phonorecords made under this clause; and

5 (2) except for one copy or phonorecord that may be preserved

6 exclusively for archival purposes, the copies or phonorecords are

7 destroyed within seven years from the date the transmission pro-

8 gram was first transmitted to the public.

9 (c) Notwithstanding the provisions of section 106, it is not an in-

10 fringement of copyright for a governmental body or other nonprofit

11 organization to make for distribution no more than one copy or phono-

12 record for each transmitting organization specified in clause (2) of this

13 subsection of a particular transmission program embodying a perform-

14 ance of a nondramatic musical work of a religious nature, or of a sound

15 recording of such a musical work, if-

16 (1) there is no direct or indirect charge for making or dis-

17 tributing any such copies or phonorecords; and

18 (2) none of such copies or phonorecords is used for any per-

19 formance other than a single transmission to the public by a trans-

20 mitting organization entitled to transmit to the public a perform-

21 ance of the work under a license or transfer of the copyright; and

22 (3) except for one copy or phonorecord that may be preserved

23 exclusively for archival purposes, the copies or phonorecords are
24 all destroyed within one year from the date the transmission pro-

25 gram was first transmitted to the public.

26 (d) The transmission program embodied in a copy or phonorecord

27 made under this section is not subject to protection as a derivative

28 work under this title except with the express consent of the owners

29 of copyright in the pre-existing works employed in the program.

30 § 113. Scope of exclusive rights in pictorial, graphic, and sculp-

31 tural works

32 (a) Subject to the provisions of clauses (1) and (2) of this subsec-
33 tion, the exclusive right to reproduce a copyrighted pictorial, graphic,

34 or sculptural work in copies under section 106 includes the right to

35 reproduce the work in or on any kind of article, whether useful or

36 otherwise.

37 (1) This title does not afford, to the owner of copyright in a

38 work that portrays a useful article as such, any greater or lesser

39 rights with respect to the making, distribution, or display of the

40 useful article so portrayed than those afforded to such works
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1 under the law, whether title 17 of the common law or statutes of

2 a State, in effect on December 31, 1974, as held applicable and

3 construed by a court in an action brought under this title.

4 (2) In the case of a work lawfully reproduced in useful articles

5 that have been offered for sale or other distribution to the public,

6 copyright does not include any right to prevent the making, dis-

7 tribution, or display of pictures or photographs of such articles

8 in connection with advertisements or commentaries related to the

9 distribution or display of such articles, or in connection with news

10 reports.

11 (b) When a pictorial, graphic, or sculptural work in which copy-

12 right subsists under this title is utilized in an original ornamental

13 design of a useful article, by the copyright proprietor or under an

14 express license from him, the design shall be eligible for protection

15 under the provisions of title III of this Act.

16 (c) Protection under this title of a work in which copyright subsists

17 shall terminate with respect to its utilization in useful articles when-

18 ever the copyright proprietor has obtained registration of an orna-

19 mental design of a useful article embodying said work under the pro-

20 visions of title III of this Act. Unless and until the copyright pro-

21 prietor has obtained such registration, the copyright pictorial, graphic,

22 or sculptural work shall continue in all respects to be covered by and

23 subject to the protection afforded by the copyright subsisting under

24 this title. Nothing in this section shall be deemed to create any addi-

25 tional rights or protection under this title.

26 (d) Nothing in this section shall affect any right or remedy held

27 by any person under this title in a work in which copyright was sub-

28 sisting on the effective date of title III of this Act, or with respect to

29 any utilization of a copyrighted work other than in the design of a

30 useful article.

31 § 114. Scope of exclusive rights in sound recordings

32 (a) The exclusive rights of the owner of copyright in a sound record-

33 ing are limited to the rights specified by clauses (1) and (3) of sec-

34 tion 106, and do not include any right of performance under section

35 106(4).

36 (b) The exclusive right of the owner of copyright in a sound record-

37 ing to reproduce it under section 106(1) is limited to the right to

38 duplicate the sound recording in the form of phonorecords that directly

39 or indirectly recapture the actual sounds fixed in the recording. This

40 right does not extend to the making or duplication of another sound
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1 recording that is an independent fixation of other sounds, even though

2 such sounds imitate or simulate those in the copyrighted sound

3 recording.

4 (c) This section does not limit or impair the exclusive right to per-

5 form publicly, by means of a phonorecord, any of the works specified

6 by section 106 (4).

7 § 115. Scope of exclusive rights in nondramatic musical works:

8 Compulsory license for making and distributing phono-

9 records

10 In the case of nondramatic musical works, the exclusive rights pro-

11 vided by clauses (1) and (3) of section 106, to make and to distribute

12 phonorecords of such works, are subject to compulsory licensing under

13 the conditions specified by this section.

14 (a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE.-

15 (1) When phonorecords of a nondramatic musical work have

16 been distributed to the public under the authority of the copyright

17 owner, 'any other person may, by complying with the provisions

18 of this section, obtain a compulsory license to make and distriblel

19 phonorecords of the work. A person may obtain a compulsory

20 license only if his primary purpose in making phonorecords is to

21 distribute them to the public for .private use. A person may not

22 obtain a compulsory license for use of the work in the duplication

23 of a sound recording made by another.

24 (2) A compulsory license includes the privilege of making a

25 musical arrangement of the work to the extent necessary to con-

26 form it to the style or manner of interpretation of the perform-

27 ance involved, but the arrangement shall not change the basic

28 melody or fundamental character of the work, and shall not be

29 subject to protection as a derivative work under this title, except

30 with the express consent of the copyright owner.

31 (b) NOTICE OF INTENTION TO OBTAIN COMPULSORY LICENSE; DESIG-

32 NATION OF OWNER OF PERFORMANCE RIGIIT.-

33 (1) Any person who wishes to obtain a compulsory license

34 under this section shall, before or within thirty days after making,

35 and before distributing any phonorecords of the work, serve notice

36 of his intention to do so on the copyright owner. If the registra-

37 tion or other public records of the Copyright Office do not identify

38 the copyright owner and include an address at which notice can

39 be served on him, it shall be sufficient to file the notice of intention

40 in the Copyright Office. The notice shall comply, in form, con-
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1 tent, and manner of service, with requirements that the Register

2 of Copyrights shall prescribe by regulation.

3 (2) If the copyright owner so requests in writing not later than

4 ten days after service or filing of the notice required by clause (1),
5 - the person exercising the compulsory license shall designate, on
6 a label or container accompanying each phonorecord of the work

7 distributed by him, and in the form and manner that the Register
8 of Copyrights shall prescribe by regulation, the name of the

9 copyright owner or his agent to whom royalties for public per-
10 formance of the work are to be paid.

11 (3) Failure to serve or file the notice required by clause (1), or
12 to designate the name of the owner or agent as required by clause

13 (2), forecloses the possibility of a compulsory license and, in the
14 absence of a negotiated license, renders the making and distribu-

15 tion of phonorecords actionable as acts of infringement under
16 section 501 and fully subject to the remedies provided by sections

17 502 through 506.

18 (c) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.-

19 (1) To be entitled to receive royalties under a compulsory
20 license, the copyright owner must be identified in the registration

21 or other public records of the Copyright Office. The owner is
22 entitled to royalties for phonorecords manufactured and distrib-

23 uted after he is so identified but he is not entitled to recover for
24 any phonorecords previously manufactured and distributed.

25 (2) Except as provided by clause (1), the royalty under a

26 compulsory license shall be payable for every phonorecord manu-

27 factured and distributed in accordance with the license. With
28 respect to each work embodied in the phonorecord, the royalty

29 shall be either three cents, or three quarter cent per minute of

30 playing time or fraction thereof, whichever amount is larger.

31 (3) Royalty payments shall be made on or before the twentieth
32 day of each month and shall include all royalties for the month

33 next preceding. Each monthly payment shall be accompanied
34 by a detailed statement of account, which shall be certified by a

35 Certified Public Accountant and comply in form, content, and
36 manner of certification with requirements that the Register of

37 Copyrights shall prescribe by regulation.
38 (4) If the copyright owner does not receive the monthly pay-
39 ment and statement of account when due, he may give written
40 notice to the licensee that, unless the default .is remedied within
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1 thirty days from the date of the notice, the compulsory license

2 will be automatically terminated. Such termination renders the

3 making and distribution of all phonorecords, for which the roy-

4 alty had not been paid, actionable as acts of infringement under

5 section 501 and fully subject to the remedies provided by sections

6 502 through 506.

7 § 116. Scope of exclusive rights in nondramatic musical works and

8 sound recordings: Public performances by means of coin-

9 operated phonorecord players

10 (a) LIMITATION ON EXCLUSIVE RIGHT.-In the case of a. non-

11 dramatic musical work embodied in a phonorecord, the exclusive right

12 under clause (4) of section 106 to perform the work publicly by means

13 of a coin-operated phonorecord player is limited as follows:

14 (1) The proprietor of the establishment in which the public

15 performance takes place is not liable for infringement with re-

16 spect to such public performance unless:

17 (A) he is the operator of the phonorecord player; or

18 (B) he refuses or fails, within one month after receipt by

19 registered or certified mail of a request, at a time during
20 which the certificate is required by subclause (1) (C) of sub-

21 section (b) is not affixed to the phonorecord player, by the

22 copyright owner, to make full disclosure, by registered or

23 certified mail, of the identity of the operator of the phono-

24 record player.

25 (2) The operator of the coin-operated phonorecord player may

26 obtain a compulsory license to perform the work publicly on that

27 phonorecord player by filing the application, affixing the certifi-

28 cate, and paying the royalties provided by subsection (b).

29 ('b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, ArrFFIXA-

30 TION OF CERTIFICATE, AND ROYALTY PAYABLE UNDER COMPULSORY

31 LICENSE.-

32 (1) Any operator who wishes to obtain a compulsory license

33 for the public performance of works on a coin-operated phono-

34 record player shall fulfill the following requirements:

35 (A) Before or within one month after such performances

36 are made available on a particular phonorecord player, and

37 during the month of January in each succeeding year that

38 such performances are made available in that particular

39 phonorecord player, he shall file in the Copyright Office, in

40 accordance with requirements that the Register of Copyrights
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1 shall prescribe by regulation, -an application containing the

2 name and address of the operator of the phonorecord player

3 and the manufacturer and serial number or other explicit

4 identification of the phonorecord player, and in addition to

5 the fee prescribed by clause (9) of section 708(a), he shall

6 deposit with the Register of Copyrights a .royalty fee for

7 the current calendar year of $8 for that particular phono-

8 record player. If such performances are made available on a

9 particular phonorecord player for the first time after July 1

10 of any year, the royalty fee to be deposited for the remainder

11 of that year shall be $4.00.

12 (B) Within twenty days of receipt of an application and a

13 royalty fee pursuant to subclause (A), the Register of Copy-

14 rights shall issue to the applicant a certificate for the phono-

15 record player.

16 (C) On or before March 1 of the year in which the certifi-

17 cate prescribed 'by subclause (B) of this clause is issued, or

18 within ten days after the date of issue of the certificate, the

19. operator shall affix to the particular phonorecord player, in a

20 position where it can be readily examined by the public, the

21 certificate, issued by the Register of Copyrights under sub-

22 clause (B), of the latest application made by him under sub-

23 clause (A) of this clause with respect to that phonorecord

24 player.

25 (2) Failure to file the application, to affix the certificate or to

26 pay the royalty required by clause (1) of this subsection renders

27 the public performance actionable as an act of infringement under

28 section 501 and fully subject to the remedies provided by section

29 502 through 506.

30 (c) DISRIBrurONo OF ROYALTES.--

31 (1) During the month of January in each year, every person

32 claiming to be entitled to compulsory license fees under this section

33 for performances during the preceding twelve-month period shall

34 file a claim with the Register of Copyrights, in accordance with

35 requirements that the Register shall prescribe by regulation.

36 Such claim shall include an agreement to accept as final, except as

37 provided in section 809 of this title, the determination of the Copy-

38 right Royalty Tribunal in any controversy concerning the distri-

39 bution of royalty fees deposited under subclause (a) of subsec-

40 tion (b) (1) of this section to which the claimant is a party. Not-
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1 withstanding any provisions of the antitrust laws (the Act of

2 October 15, 1914, 38 Stat. 730, and any amendments of any such

3 laws), for purposes of this subsection any claimants may agree

4 among themselves as to the proportionate division of compulsory

5 licensing fees among them, may lump their claims together and

6 file them jointly or as a single claim, or many designate a common

7 agent to receive payment on their behalf.

8 (2) After the first day of October of each year, the Register of

9 Copyrights shall determine whether there exists a controversy

10 concerning the distribution of royalty fees deposited under sub-

11 clause (A) of subsection (b) (1). If he determines that no such

12 controversy exists, he shall, after deducting his reasonable ad-

13 ministrative costs under this section, distribute such fees to the

14 copyright owners and performers entitled, or to their designated

15 agents. If he finds that such a controversy exists he shall certify

16 to that fact and proceed to constitute a panel of the Copyright

17 Royalty Tribunal in accordance with section 803. In such cases the
18 reasonable administrative costs of the Register under this section

19 shall be deducted prior to distribution of the royalty fee by the
20.:' ' 'tribunal.

21 (3) The fees to be distributed shall be divided as follows:

22 (A) To every copyright owner not affiliated with a perform-

23 ing rights society the pro rata share of the fees to be dis-

24 tributed to which such copyright owner proves his entitle-

25 ment; and

26 (B) To the performing rights societies the remainder of

27 the fees to be distributed in such pro rata shares as they shall

28 by agreement stipulate among themselves, or, if they fail to

29 agree, the pro rata share to which such performing rights

30 societies prove their entitlement.

31 (C) During the pendency of any proceeding under this

32 section, the Register of Copyrights or the Copyright Royalty

33 Tribunal shall Withhold from distribution an amount suffi-

34 cient to satisfy all claims with respect to which a controversy

35 exists, but shall have discretion to proceed to distribute any

36 amounts that are not in controversy.

37 (4) The Register of Copyrights shall promulgate regulations

38 under which persons who can reasonably be expected to have

39 claims may, during the year in which performances take place,
40 without expense to or harassment of operators or proprietors of
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1 establishments in which phonorecord players are located, have

2 such access to such establishments and to the phonorecord0 players

3 located therein and such opportunity to obtain information with

4 respect thereto as may be reasonably necessary to determine, by

5 sampling procedures or otherwise, the proportion of contribution

6 of the musical works of each such person to the earnings of the

7 phonorecord players for which fees shall 'have been deposited.

8 Any person who alleges that 'he has been denied the access per-

9 mitted under the regulations prescribed ,by the Register of Copy-

10 rights may bring on an action in the United States District Court

11 for the District of Columbia for the cancellation of the compul-

12 sory license of the phonorecord player to which such access has

13 been denied, and the court shall have the power to declare the

14 compulsory license thereof invalid from the date of issue thereof.

15 (d) CRIMINAL PENALTIES.-Any person who knowingly makes a

16 false representation of a material fact in an application filed under

17 clause (1) (A) of subsection (b), or who knowingly alters a certificate

18 issued under clause (1) (B) of subsection (b) or knowingly affixes

19 such a certificate to a phonorecord player other than the one it covers,

20 shall be fined not more than $2,500.

21 (e) DEFINITIONS.-As used in this section, the following terms and

22 their variant forms mean the following:

23 (1) A "coin-operated phonorecord player" is a machine or

24 device that:

25 (A) is employed solely for the performance of non-

26 dramatic musical works by means of phonorecords upon being

27 activated by insertion of a coin;

28 (B) is located in an establishment making no direct or

29 indirect charge for admission;

30 (C) is accompanied by a list of the titles of all the musical

31 works available for performance on it, which list is affixed to

32 the phonorecord player or posted in the establishment in a

33 prominent position where it can be readily examined by the

34 public; and

35 (D) affords a choice of works available for performance

36 and permits the choice to be made by the patrons of the

37 establishment in which it is located.

38 (2) An "operator" is any person who, alone or jointly with

39 others:

40 (A) owns a coin-operated phonorecord player; or
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1 (B) has the power to make a coin-operated phonorecord

2 player available for placement in an establishment for pur-

3 poses of public performance; or

4 (C) has the power to exercise primary control over the

5 selection of the musical works made available for public

6 performance in a coin-operated phonorecord player.

7 (3) A "performing rights society" is an association or corpora-

8 tion that licenses the public performance of nondramatic musical

9 works on behalf of the copyright owners, such as the American

10 Society of Composers, Authors and Publishers, Broadcast Music,

11 Inc., and SESAC,.Inc.

12 § 117. Scope of exclusive rights: Use in conjunction with com-

13 puters and similar information systems

14 Notwithstanding the provisions of sections 106 through 116, this

15 title does not afford to the owner of copyright in a work any greater

16 or lesser rights with respect to the use of the work in conjunction with

17 automatic systems capable of storing, processing, retrieving, or trans-

18 ferring information, or in conjunction with any similar device, ma-

19 chine, or process, than those afforded to works under the law, whether
20 title 17 or the common law or statutes of a State, in effect on Decem-

21 ber 31, 1974, as held applicable and construed by a court in an action

22 brought under this title.

23 Chapter 2.-COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201. Ownership of copyright.
202. Ownership of copyright as distinct from ownership of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright ownership.
205. Recordation of transfers and other documents.

24 § 201. Ownership of copyright

25 (a) INITIAL OWNERSHIP.-Copyright in work protected under this

26 title vests initially in the author or authors of the work. The authors

27 of a joint work are co-owners of copyright in the work.

28 (b) WORKS MADE FOR HIRE.-In the case of a work made for hire,

29 the employer or other persons for whom the work was prepared is

30 considered the author for purposes of this title, and, unless the parties

31 have expressly agreed otherwise in a written instrument signed by

32 them, owns all of the rights comprised in the copyright.

33 (c) CONTRmImIONS TO COLLECTIVE WORKs.-Copyright in each sep-

34 arate contribution to a collective work is distinct from copyright in

35 the collective work as a whole, and vests initially in the author of the

36 contribution. In the absence of an express transfer of the copyright
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1 or of any rights under it, the owner of copyright in the collective

2 work is presumed to have acquired only the privilege of reproducing

3 and distributing the contribution as part of that particular collective

4 work, any revision of that collective work, and any later collective

5 work in the same series.

6 (d) TRANSFER OF OWNERSHIP.-

7 (1) The ownership of a copyright may be transferred in whole

8 or in part by any means of conveyance or by operation of law, and

9 may be bequeathed by will or pass as personal property by the

10 applicable laws of interstate succession.

11 (2) Any of the exclusive rights comprised in a copyright,

12 including any subdivision of any of the rights specified by section

13 106, may be transferred as provided by clause (1) and owned sepa-

14 rately. The owner of any particular exclusive right is entitled, to

15 the extent of that right, to all of the protection and remedies

16 accorded to the copyright owner by this title.

17 § 202. Ownership of copyright as distinct from ownership of

18 material object

19 Ownership of a copyright, or of any of the exclusive rights under

20 a copyright, is distinct from ownership of any material object in

21 which the work is embodied. Transfer of ownership of any material

22 object, including the copy or phonorecord in which the work is first

23 fixed, does not of itself convey any rights in the copyrighted work

24 embodied in the object; nor, in the absence of an agreement, does

25 transfer of ownership of a copyright or of any exclusive rights under

26 a copyright convey property rights in any material object.

27 § 203. Termination of transfers and licenses granted by the author

28 (a) CONDITIONS FOR TERMINATION.-In the case of any work other

29 than a work made for hire, the exclusive or nonexclusive grant of a

30 transfer or license of copyright or of any right under a copyright,

31 executed by the author on or after January 1, 1975, otherwise than

32 by will, is subject to termination under the following conditions:

33 (1) In the case of a grant executed by one author, termination

34 of the grant may be effected by that author or, if he is dead, by

35 the person or persons who, under clause (2) of this subsection,
36 own and are entitled to exercise a total of more than one half of

37 that author's termination interest. In the case of a grant executed

38 by two or more authors of a joint work, termination of the grant

39 may be effected by a majority of the authors who executed it;
40 if any of such authors is dead, his termination interest may be



29

1 exercised as a unit by the person or persons who, under clause (2)

2 of this subsection, own and are entitled to exercise a total of more

3 than one half of his interest.

4 (2) Where an author is dead, his or her termination interest is

5 owned, and may be exercised, by his widow (or her widower) and

6 children or grandchildren as follows:

7 (A) The widow (or widower) owns the author's entire ter-

8 mination interest unless there are any surviving children or

9 grandchildren of the author, in which case the widow (or

10 widower) owns one half of the author's interest;

11 (B) The author's surviving children, and the surviving

12 children of any dead child of the author, own the author's

13 entire termination interest unless there is a widow (or wid-

14 ower), in which case the ownership of one half of the author's

15 interest is divided among them;

16 (C) The rights of the author's children and grandchildren

17 are in all cases divided among them and exercised on a per

18 stirpes basis according to the number of his children repre-

19 sented; the share of the children of a dead child in a termina-

20 tion interest can be exercised only by the action of a majority

21 of them.

22 (3) Termination of the grant may be effected at any time during

23 a period of five years beginning at the end of thirty-five years from

24 the date of execution of the grant; or, if the grant covers the right

25 of publication of the work, the period begins at the end of thirty-

26 five years from the date of publication of the work under the grant

27 or at the end of forty years from the date of execution of the

28 grant, whichever term ends earlier.

29 (4) The termination shall be effected by serving an advance

30 notice in writing, signed by the number and proportion of owners

31 of termination interests required under clauses (1) and (2) of this

32 subsection, or by their duly authorized agents, upon the grantee

33 or his successor in title.

34 (A) The notice shall state the effective date of the termina-

35 tion, which shall fall within the five-year period specified by

36 clause (3) of this subsection, and the notice shall be served

37 not less than two or more than ten years before that date. A

38 copy of the notice shall be recorded in the Copyright Office

39 before the effective date of termination, as a condition to its

40 taking effect.
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1 (B) The notice shall comply, in form, content, and man-

2 ner of service, with requirements that the Register of Copy-

3 rights shall prescribe by regulation.

4 (5) Termination of the grant may be effected notwithstand-

5 ing any agreement to the contrary, including an agreement to

6 make a will or to make any future grant.

7 (b) EFFECT OF TEa INATION.--Upon the effective date of termina-

8 tion, all rights under this title that were covered 'by the terminated

9 grant revert to the author, authors, and other persons owning termi-

10 nation interests under clauses (1) and (2) of subsection (a), includ-
11 ing those owners who did not join in signing the notice of termination

12 under clause (4) of subsection (a) but, with the following limitations:

13 (1) A derivative work prepared under authority of the grant

14 before its termination may continue to be utilized under the terms

15 of the grant after its termination, but this privilege does not ex-

16 tend to the preparation after the termination of other derivative

17 works based upon the copyrighted work covered by the terminated

18 grant.

19 (2) The future rights that will revert upon termination of the

20 grant become vested on the date the notice of termination has

21 been served as provided by clause (4) of subsection (a). The

22 rights vest in the author, authors, and other persons named in,

23 and in the proportionate shares provided by, clauses (1) and (2)

24 of subsection (a).

25 (3) Subject to the provisions of clause (4) of this subsection,

26 a further grant, or agreement to make a further grant, of any

27 right covered by a terminated grant is valid only if it is signed

28 by the same number and proportion of the owners, in whom the

29 right has vested under clause (2) of this subsection, as are re-

30 quired to terminate the grant under clauses (1) and (2) of sub-

31 section (a). Such further grant or agreement is effective with

32 respect to all of the persons in whom the right it covers has vested

33 under clause (9) of this subsection, including those who did not

34 join in signing it. If any person dies after rights under a ter-

35 minated grant have vested in him, his legal representatives,

36 legatees, or heirs at law represent him for purposes of this clause.

37 (4) A further grant, or agreement to make a further grant, of

38 any right covered by a terminated grant is valid only if it is made
39 after the effective date of the termination. As an exception, how-

40 ever, an agreement for such a further grant may be made between
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1 the persons provided by clause (3) of this subsection and the

2 original grantee or his successor in title, after the notice of termi-

8 nation has been served as provided by clause (4) of subsection (a).

4 (5) Termination of a grant under this section affects only those

5 rights covered by the grant that arise under this title, and in no

6 way affects rights arising under any other Federal, State, or for-

7 eign laws.

8 (6) Unless and until termination is effected under this section,

9 the grant, if it does not provide otherwise, continues in effect for

10 the term of copyright provided by this title.

11 § 204. Execution of transfers of copyright ownership

12 (a) A transfer of copyright ownership, other than by operation of

13 law, is not valid unless an instrument of conveyance, or a note or

14 memorandum of the transfer, is in writing and signed by the owner

15 of the rights conveyed or his duly authorized agent.

16 (b) A' certificate of acknowledgement is not required for the valid-

17 ity of a transfer, but is prima facie evidence of the execution of the

18 transfer if:

19 (1) in the case of a transfer executed in the United States, the

20 certificate is issued by a person authorized to administer oaths

21 within the United States; or

22 (2) in the case of a transfer executed in a foreign country, the

23 certificate is issued by a diplomatic or consular officer of the

24 United States, or by a person authorized to administer oaths

25 whose authority is proved by a certificate of such an officer.

26 § 205. Recordation of transfers and other documents

27 (a) CONDITIONS FOR RECORDATION.-Any transfer of copyright own-

28 ership or other document pertaining to a copyright may be recorded

29 in the Copyright Office if the document filed for recordation bears the

30 actual signature of the person who executed it, or if it is accompanied

31 by a sworn or official certification that it is a true copy of the original

32 signed, document.

33 (b) CERTIFICATE OF RECORDATION.-The Register of Copyrights

34 shall, upon receipt of a document as provided by subsection (a) and

35 of the fee provided by section 708, record the document and return it

36 with a certificate of recordation.

37 (c) RECORDATION AS CoNsTRUCTIVE NOTIcE.-Recordation of a docu-

38 'ment in the Copyright Office gives all persons constructive notice of the

39 facts stated in the recorded document, but only if:
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I (1) the document, or material attached to it, specifically identi-

2 fies the work to which it pertains so that, after the document is

3 indexed by the Register of Copyrights, it would be revealed by a

4 reasonable search under the title or registration number of the

5 work; and

6 (2) registration has been made for the work.

7 (d) RECORDATION AS PREREQUISITE TO INFRINGEMENT SuTr.-No per-

8 son claiming by virtue of a transfer to the owner of copyright or of

9 any exclusive right under a copyright is entitled to institute an in-

10 fringement action under this title until the instrument of transfer

11 under which he claims has been recorded in the Copyright Office, but

12 suit may be instituted after such recordation on a cause of action that

13 arose before recordation.
14 (e) PRIORITY BETWEEN CONFLICTING TRANSFERS.-AS between two

15 conflicting transfers, the one executed first prevails if it is recorded, in

16 the manner required to give constructive notice under subsection (c)

17 within one month after its execution in the United States or within two

18 months after its execution abroad, or at any time before recordation in

19 such manner of the later transfer. Otherwise the later transfer prevails

20 if recorded first in such manner, and if taken in good faith, for valu-

21 able consideration or on the basis of a binding promise to pay royal-
22 ties, and without notice of the earlier transfer.

23 (f) PRIORsrx BETWEEN CONFLICTING TRANSFER OF OWNERSIP AND

24 NONEXCLUSIVE LICENSE.-A nonexclusive license, whether recorded or

25 not, prevails over a conflicting transfer of copyright ownership if the

26 license is evidenced by a written instrument signed by the owner of the

27 rights licensed or his duly authorized agent, and if:

28 (1) the license was taken before execution of the transfer; or

29 (2) the license was taken in good faith before recordation of

30 the transfer and without notice of it.
31 Chapter 3.--DURATION OF COPYRIGHT

Sec.
301. Pre-emption with respect to other laws.
302. Duration of copyright: Works created on or after January 1, 1975.
303. Duration of copyright: Works created but not published or copyrighted

before January 1, 1975.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

32 § 301. Pre-emption with respect to other laws

33 (a) On and after January 1, 1975, all rights in the nature of copy-

34 right in works that come within the subject matter of copyright as

35 specified by sections 102 and 103, whether created before or after that
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1 date and whether published or unpublished, are governed exclusively

2 by this title. Thereafter, no person is entitled to copyright, literary

8 property rights, or any equivalent legal or equitable right in any such

4 work under the common law or statutes of any State.

5 (b) Nothing in this title annuls or limits any rights or remedies

6 under the common law or statutes of any State with respect to:

7 (1) unpublished material that does not come within the subject

8 matter of copyright as specified by sections 102 and 103, including

9 works of authorship not fixed in any tangible medium of ex-

10 pression;

11 (2) any cause of action arising from undertakings commenced

12 before January 1, 1975;

13 (3) activities violating rights that are not equivalent to any of

14 the exclusive rights within the general scope of copyright as speci-

15 fled by section 106, including breaches of contract, breaches of

16 trust, invasion of privacy, defamation, and deceptive trade prac-

17 tices such as passing off and false representation.

18 § 302. Duration of copyright: Works created on or after Janu-

19 ary 1, 1975

20 (a) IN GENERAL.--Copyright in a work created on or after January

21 1, 1975, subsists from its creation and, except as provided by the

22 following subsections, endures for a term consisting of the life of the

23 author and fifty years after his death.

24 (b) JOINT WORxs.-In the case of a joint work prepared by two

25 or more authors who did not work for hire, the copyright endures for

26 a term consisting of the life of the last surviving author and fifty

27 years after his death.

28 (c) ANONYMOUS WORKS, PSErtDONYMOUs WORIs, AND WORK MADE

29 FOR HmE.--In the case of an anonymous work, a pseudonymous work

30 or a work made for hire, the copyright endures for a term of seventy-

31 five years from the year of its first publication, or a term of one

32 hundred years from the year of its creation, whichever expires first.
33 If, before the end of such term, the identity of one or more of the

34 authors of an anonymous or pseudonymous work is revealed in the

35 records of a registration meade for that work under subsection (a)

36 or (d) of section 407, or in the records provided by this subsection,
37 the copyright in the work endures for the term specified by subsections

38 (a) or (b), based on the life of the author or authors whose identity
39 has been revealed. Any person having an interest in the copyright in

40 an anonymous or pseudonymous work may at any time record, in

S. 1361---5



34

1 records to be maintained by the Copyright Office for that purpose, a

2 statement identifying one or more authors of the work; the statement

3 shall also identify the person filing it, the nature of his interest, the

4 source of his information, and the particular work affected, and shall

5 comply in form and content with requirements that the Register ol

6 Copyrights shall prescribe by regulation.

7 (d) RECORDS RELATING TO DEATH OF AUTHoRs.-Any person having

8 an interest in a copyright may at any time record in the Copyright

9 Office a statement of the date of death of the author of the copy-

10 righted work, or a statement that the author is still living on a par-

11 ticular date. The statement shall identify the person filing it, the

12 nature of his interest, and the source of his information, and shall

13 comply in form and content with requirements that the Register

14 of Copyrights shall prescribe by regulation. The Register shall main-

15 tain current records of information relating to the death of authors

16 of copyrighted works, based on such recorded statements and, to the

17 extent he considers practicable, on data contained in any of the records

18 of the Copyright Office or in other reference sources.

19 (e) PRESUMPTION AS TO AUTHOR'S DEATH.-After a period of seventy-

20 five years from the year of first publication of a work, or a period

21 of one hundred years from the year of its creation, whichever expires

22 first, any person who obtains from the Copyright Office a certified re-

23 port that the records provided by subsection (d) disclose nothing to

24 indicate that the author of the work is living, or died less than fifty

25 years before, is entitled to the benefit of a presumption that the author

26 has been dead for at least fifty years. Reliance in good faith upon this

27 presumption shall be complete defense to any action for infringement

28 under this title.

29 § 303. Duration of copyright: Works created but not published

30 or copyrighted before January 1, 1975

31 Copyright in a work created before January 1, 1975, but not thereto-

32 fore in the public domain or copyrighted, subsists from January 1,

33 1975, and endures for the term provided by section 302. In no case,

34 however, shall the term of copyright in such a work expire before

35 December 31, 1999; and, if the work is published on or before December

36 31, 1999, the term of copyright shall not expire before December 31,

37 2024.

38 § 304. Duration of copyright: Subsisting copyrights

39 (a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1975.-Any
40 copyright, the first term of which is subsisting on January 1, 1975,
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1 shall endure for twenty-eight years from the date it was originally

2 secured: Provided, That in the case of any posthumous work or of any

3 periodical, cyclopedic, or other composite work upon which the copy-

4 right was originally secured by the proprietor thereof, or of any work

5 copyrighted by a corporate body (otherwise than as assignee or li-

6 censee of the individual author) or by an employer for whom such

7 work is made for hire, the proprietor of such copyright shall be en-

8 titled to a renewal and extension of the copyright in such work for the

9 further term of forty-seven years when application for such renewal

10 and extension shall have been made to the Copyright Office and duly

11 registered therein within one year prior to the expiration of the origi-

12 nal term of copyright: And provided further, That in the case of any

13 other copyrighted work, including a contribution by an individual

14 author to a periodical or to a cyclopedic or other composite work, the

15 author of such work, if still living, or the widow, widower, or children

16 of the author, if the author be not living, or if such author, widow,

17 widower, or children be not living, then the author's executors, or in

18 the absence of a will, his next of kin shall be entitled to a renewal and

19 extension of the copyright in such work for a further term of forty-

20 seven years when application for such renewal and extension shall

21 have been made to the Copyright Office and duly registered therein

22 within one year prior to the expiration of the original term of copy-

23 right: And provided further, That in default of the registration of

24 such application for renewal and extension, the copyright in any work

25 shall terminate at the expiration of twenty-eight years from the date

26 copyright was originally secured.

27 (b) CoPYRIGHTS IN THEIR RENEWAL TERM OR REGIsTERED FOR RE-

28 NEWAL BEFORE JANUARY 1, 1975.-The duration of any copyright, the

29 renewal term of which is subsisting at any time between December 31,

30 1973, and December 31, 1974, inclusive, or for which renewal registra-

31 tion is made between December 31, 1973, and December 31, 1974,

32 inclusive, is extended to endure for a term of 75 years from the date

33 copyright was originally secured.

34 (c) TERMINATION OF TRANSFERS AND LICENSES COVERING EXTENDED

35 RENEWAL TERM.-In the case of any copyright subsisting in either

36 its first or renewal term on January 1, 1975, other than a copyright

37 in a work made for hire, the exclusive or nonexclusive grant of a trans-

38 fer or license of the renewal copyright or of any right under it,

39 executed before January 1, 1975, by any of the persons designated by
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1 the second proviso of subsection (a) of this section, otherwise than by

2 will, is subject to termination under the following condition:

3 (1) In the case of a grant executed by a person or persons other

4 than the author, termination of the grant may be effected by the

5 surviving person or persons who executed it. In the case of a

6 grant executed by one or more of the authors of the work, termina-

7 tion of the grant may be effected, to the extent of a particular

8 author's share in the ownership of the renewal copyright; by the

9 author who executed it or, if such author is dead, by the person or

10 persons who, under clause (2) of this subsection, own and are

11 entitled to exercise a total of more than one half of that author's

12 termination interest.

13 (2) Where an author is dead, his or her termination interest is

14 owned, and may be exercised, by his widow (or her widower) and

15 children or grandchildren as follows:

16 (A) The widow (or widower) owns the author's entire

17 termination interest unless there are any surviving children

18 or grandchildren of the author, in which case the widow (or

19 widower) owns one half of the author's interest;

20 (B) The author's surviving children, and the surviving

21 children of any dead child of the author, own the author's

22 entire termination interest unless there is a widow (or wid-

23 ower), in which case the ownership of one half of the author's

24 interest is divided among them;.

25 (C) The rights of the author's children and grandchildren

26 are in all cases divided among them and exercised on a per

27 stirpes basis according to the number of his children repre-

28 sented; the share of the children of a dead child in a termina-

29 tion interest can be exercised only by the action of a major-

30 ity of them.

31 (3) Termination of the grant may be effected at any time dur-

32 ing a period of five years beginning at the end of fifty-six years

33 from the date copyright was originally secured, or beginning on

34 'January 1, 1975, whichever is later.

35 (4) The termination shall be effected by serving an advance

36 notice in writing upon the grantee or his successor in title. In the

37 case of a grant executed by a person or persons other than the

38 author, the notice shall be signed by all of those entitled to termi-

39 nate the grant under clause (1) of this subsection, or by their duly

40 authorized agents. In the case of a grant executed by one or more
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1 of the authors of the work, the notice as to any one author's share

2 shall be signed by him or his duly authorized agent or, if he is

8 dead, by the number and proportion of the owners of his termina-

4 tion interest required under clauses (1) and (2) of this subsection,

5 or by their duly authorized agents.

6 (A) The notice shall state the effective date of the termi-

7 nation, which shall fall within the five-year period specified

8 by clause (3) of this subsection, and the notice shall be served

9 not less than two or more than ten years before that date. A

10 copy of the notice shall be recorded in the Copyright Office

11 before the effective date of termination, as a condition to its

12 taking effect.

13 (B) The notice shall comply, in form, content, and manner

14 of service, with requirements that the Register of Copyrights

15 shall prescribe by regulation.

16 (5) Termination of the grant may be effected notwithstanding

17 any agreement to the contrary, including an agreement to make

18 a will or to make any future grant.

19 (6) In the case of a grant executed by a person or persons other

20 than the author, all rights under this title that were covered by

21 the terminated grant revert, upon the effective date of termination,

22 to all of those entitled to terminate the grant under clause (1) of

23 this subsection. In the case of a grant executed by one or more

24 of the authors of the work, all of a particular author's rights

25 under this title that were covered by the terminated grant revert,

26 upon the effective date of termination, to that author or, if he is

27 dead, to the persons owning his termination interest under clause

28 (2) of this subsection, including those owners who did not join

29 in signing the notice of termination under clause (4) of this sub-

30 section. In all cases the reversion of rights is subject to the follow-

31 ing limitations:

32 (A) A derivative work prepared under authority of the

33 grant before its termination may continue to be utilized under

34 the terms of the grant after its termination, but this privilege

35 does not extend to the preparation after the termination of

36 other derivative works based upon the copyrighted work cov-

37 ered by the terminated grant.

38 (B) The future rights that will revert upon termination

39 of the grant become vetoed on the date the notice of termi-
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1 nation has been served as provided by clause (4) of this

2 subsection.

3 (C) Where an author's rights revert to two or more per-

4 sons under clause (2) of this subsection, they shall vest in

5 those persons in the proportionate shares provided by that

6 clause. In such a case, and subject to the provisions of sub-

7 clause (D) of this clause, a further grant, or agreement to

8 make a further grant, of a particular author's share with

9 respect to any right covered by -a terminated grant is valid

10 only if it is signed by the same number and proportion of

11 the owners, in whom the right has vested under this 'clause,

12 as are required to terminate the grant under clause (2) of

13 this subsection. Such further grant or agreement is effective

14 with respect to all of the persons in whom the right it

15 covers has vested under this subclause, including those who

16 did not join in signing it. If any person dies -after rights

17 under a terminated grant have vested in him, his legal repre-

18 sentatives, legatees, or heirs at law represent him for purposes

'19 of this subclass.

20 (D) A further grant, or agreement to make a further -

21 - grant, of any right covered by a terminated grant is valid

22 only if it is made after the effective date of the termination.

23 As an exception, however, an agreement for such a further

24 grant may 'be 'made between the author or any of the per-

25 sons provided by the first sentence of clause (6) of this

26 subsection, or between the persons provided by subclause

27 (C) of this clause, and the original grantee or his successor

28 in title, after the notice of termination has been served as

29 provided by clause (4) of this subsection.

30 (E) Termination of a grant under this subsection affects

31 only those rights covered by the grant that arise under this

32 title, and in no way affects rights arising under any other

33 Federal, State, or foreign laws.

34 (F) Unless and until termination is effected under this

35 section, the grant, if it does not provide otherwise, continues

36 in effect for the remainder of the extended renewal term.

B7 § 305. Duration of copyright: Terminal date

38 All terms of copyright provided by sections 302 through 304 run to

39 the end of the calendar year in which they would otherwise expire.
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1 Chapter 4.-COPYRIGHT NOTICE, DEPOSIT, AND

2 REGISTRATION
Sec.

401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
403. Notice of copyright: Publications incorporating United States Government

works.
404. Notice of copyright: Contributions to collective works.
405. Notice of copyright: Omission of notice.
406. Notice of copyright: Error in name or date.
407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
410. Registration of claim and issuance of certificate.
411. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for infringement.

3 § 401. Notice of copyright: Visually perceptible copies

4 (a) GENERAL REQUIREMENT.-Whenever a work protected under

5 this title is published in the United States or elsewhere by authority

6 of the copyright owner, a notice of copyright as provided by this sec-

7 tion shall be placed on all publicly distributed copies from which the

8 work can be visually perceived, either directly or with the aid of a

9 machine or device.

10 . (b) FoRM OF NoTICE.-The notice appearing on the copies shall con-

11 sist of the following three elements:

12 - (1) the symbol © (the letter C in a circle), the word "Copy-

13 right," or the abbreviation "Copr.";

14 (2) the year of first publication of the work; in the case of

15 compilations or derivative works incorporating previously pub-

16 lished material, the year date of first publication of the compila-

17 tion or derivative work is sufficient. The year date may be omitted

18 where a pictorial, graphic, or sculptural work, with accompanying

19 text matter, if any, is reproduced in or on greeting cards, post-

20 cards, stationery, jewelry, dolls, toys, or any useful articles;

21 (3) the name of the owner of copyright in the work, or an ab-

22 breviation by which the name can be recognized, or a generally

23 known alternative designation of the owner.

24 (c) PosITION OF NOTIcE.-The notice shall be affixed to the copies in

25 such manner and location as to give reasonable notice of the claim

26 of copyright. The Register of Copyrights shall prescribe by regula-

27 tion, as examples, specific methods of affixation and positions of the

28 notice on various types of works that will satisfy this requirement, but

29 these specifications shall not be considered exhaustive.

30 §402. Notice of copyright: Phonorecords of sound recordings

31 (a) GENERAL REQIIREMENT.-Whenever a sound recording pro-
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1 tected under this title is published in the United States or elsewhere by

2 authority of the copyright owner, a notice of copyright as provided

3 by this section shall be placed on all publicly distributed phonorecords

4 of the sound recording.

5 (b) FORM OF NoTIcE.-The notice appearing on the phonorecords

6 shall consist of the following three elements:

7 (1) the symbol ® (the letter P in a circle);

8 (2) the year of first publication of the sound recording;

9 (3) the name of the owner of copyrights in the sound record-

10 ing, or an abbreviation by which the name can be recognized, or a

11 generally known alternative designation of the owner; if the

12 producer of the sound recording is named on the phonorecord

13 labels or containers, and if no other name appears in conjunction

14 with the notice, his name shall be considered a part of the notice.

15 (c) POSITION OF NoTIcE.--The notice shall be placed on the surface

16 of the phonorecord, or on the phonorecord label or container, in such

17 manner and location as to give reasonable notice of the claim of copy-

18 right.

19 § 403. Notice of copyright: Publications incorporating United

20 State Government works

21 Whenever a work is published in copies or phonorecords consisting

22 preponderantly of one or more works of the United States Govern-

23 ment, the notice of copyright provided by section 401 or 402 shall

24 also include a statement identifying, either affirmatively or negatively,

25 those portions of the copies or phonorecords embodying any work or

26 works protected under this title.

27 § 404. Notice of copyright: Contributions to collective works
28 (a) A separate contribution to a collective work may bear its own

29 notice of copyright, as provided by section 401 through 403. How-

30 ever, a single notice applicable to the collective work as a whole is

31 sufficient to satisfy the requirements of sections 401 through 403 with

32 respect to the separate contributions it contains (not including adver-

33 tisements inserted on behalf of persons other than the owner of copy-

34 right in the collective work), regardless of the ownership of copyright

35 in the contributions and whether or not they have been previously

36 published.

37 (b) Where the person named in a single notice applicable to a

38 collective work as a whole is not the owner of copyright in a separate
39 contribution that does not bear its own notice, the case is governed

40 by the provisions of section 406(a).
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1 § 405. Notice of copyright: Omission of notice

2 (a) EFFECToF F OMIssION ON COPYRIGHTrr.-The omission of the copy-
3 right notice described by sections 401 through 403 from copies or
4 phonorecords publicly distributed by authority of the copyright

5 owner does not invalidate the copyright in a work if:

6 (1) the notice has been omitted from no more than a relatively

7 small number of copies or phonorecords distributed to the public;
8 or

9 (2) registration for the work has been made before or is made
10 within five years after the publication without notice, and a
11 reasonable effort is made to add notice to all copies or phono-
12 records that are distributed to the public in the United States
13 after the omission has been discovered; or
14 (3) the notice has been omitted in violation of an express re-

15 quirement in writing that, as a condition of the copyright owner's

16 authorization of the public distribution of copies or phonorecords,
17 they bear the prescribed notice.

18 (b) EFFECT or OF MISSION ON INNOCENT INFRINGERS.-Any person
19 who innocently infringes a copyright, in reliance upon an authorized
20 copy or phonorecord from which the copyright notice has been
21 omitted, incurs no liability for actual or statutory damages under sec-
22 tion 504 for any infringing acts committed before receiving actual
23 notice that registration for the work has been made under section 408,
24 if he proves that he was misled by the omission of notice. In a suit
25 for infringement in such a case the court may allow or disallow re-
26 covery of any of the infringer's profits attributable to the infringe-
27 ment, and may enjoin the continuation of the infringing undertaking
28 or may require, as a condition for permitting the infringer to con-

29 tinue his undertaking, that he pay the copyright owner a reason-

30 able license fee in an amount and on terms fixed by the court.

31 (c) REMOVAL OF NOTIcE.-Protection under this title is not affected

32 by the removal, destruction, or obliteration of the notice, without

33 the authorization of the copyright owner, from any publicly distrib-

34 uted copies of phonorecords.

35 § 406. Notice of copyright: Error in name or date

36 (a) ERROR IN NAME.-Where the person named in the copyright

37 notice on copies or phonorecords publicly distributed by authority of
38 the copyright owner is not the owner of copyright, the validity and
39 ownership of the copyright are not affected. In such a case, however,

40 any person who innocently begins an undertaking that infringes the

S. 1361---6
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1 copyright has a complete defense to any action for such infringement

2 if he proves that he was misled by the notice and began the undertak-

3 ing in good faith under a purported transfer or license from the person

4 named therein, unless before the undertaking was begun:

5 (1) registration for the work had been made in the name of

6 the owner of copyright; or

7 (2) a document executed by the person named in the notice

8 and showing the ownership of the copyright had been recorded.

9 The person named in the notice is liable to account to the copyright

10 owner for all receipts from purported transfers or licenses made by

11 him under the copyright.

12 (b) ERROR IN DATE.-When the year date in the notice on copies or

13 phonorecords distributed by authority of the copyright owner is

14 earlier than the year in which publication first occurred, any period

15 computed from the year of first publication under section 302 is to be

16 computed from the year in the notice. Where the year date is more

17 than one year later than the year in which publication first occurred,

18 the work is considered to have been published without any notice and

19 is governed by the provisions of section 405.

20 (C) OMISSION OF NAME OR DATE.-Where copies or phonorecords

21 publicly distributed by authority of the copyright owner contain no

22 name or no date that could reasonably be considered a part of the

23 notice, the work is considered to have been published without any

24 notice and is governed by the provisions of section 405.

25 § 407. Deposit of copies or phonorecords for Library of Congress

26 (a) Except as provided by subsection (c), the owner of copyright

27 or of the exclusive right of publication in a work published with no-

28 tice of copyright in the United States shall deposit, within three

29 months after the date of such publication:

30 (1) two complete copies of the best edition; or

31 (2) if the work is a sound recording, two complete phono-

32 records of the best edition, together with any printed or other

33 visually-perceptible material published with such phonorecords.

34 This deposit is not a condition of copyright protection.

35 (b) The required copies or phonorecords shall be deposited in the

36 Copyright Office for the use or disposition of the Library of Congress.

37 The Register of Copyrights shall, when requested by the depositor

38 and upon payment of the fee prescribed by section 708, issue a receipt

39 for the deposit.

40 (c) The Register of Copyrights may by regulation exempt any
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1 categories of material from the deposit requirements of this section,

2 or require deposit of only one copy or phonorecord with respect to
3 any categories.

4 (d) At any time after publication of a work as provided by sub-

5 section (a), the Register of Copyrights may make written demand

6 for the required deposit on any of the persons obligated to make the

7 deposit under subsection (a). Unless deposit is made within three

8 months after the demand is received, the person or persons on whom

9 the demand was made are liable:

10 (1) to a fine of not more than $250 for each work; and

11 (2) to pay to the Library of Congress the total retail price of

12 the copies or phonorecords demanded, or, if no retail price has

13 been fixed, the reasonable cost to the Library of Congress of
14 acquiring them.

15 § 408. Copyright registration in general

16 (a) REGISTRATION PERMIssIVE.-At any time during the subsistence

17 of copyright in any published or unpublished work, the owner of
18 copyright or of any exclusive right in the work may obtain registration

19 of the copyright claim by delivering to the Copyright Office the deposit
20 specified by this section, together with the application and fee specified

21 by sections 409 and 708. Subject to the provisions of section 405(a),

22 such registration is not a condition of copyright protection.

23 (b) DEPOSIT FOR COPYRIGHT REGISTRATION.-Except as provided by
24 subsection (c), the material deposited for registration shall include:

25 (1) in the case of an unpublished work, one complete copy or

26 phonorecord;

27 (2) in the case of a published work, two complete copies or

28 phonorecords of the best edition;

29 (3) in the case of a work first published abroad, one complete

30 copy or phonorecord as so published;

31 (4) in the case of a contribution to a collective work, one com-

32 plete copy or phonorecord of the best edition of the collective

33 work.

34 Copies or phonorecords deposited for the Library of Congress under

35 section 407 may be used to satisfy the deposit provisions of this section,

36 if they are accompanied by the prescribed application and fee, and by

37 any additional identifying material that the Register may, by regula-
38 tion, require.

39 (c) ADMINIBTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.-T-he

40 Register bof Copyrights is authorized to specify by regulation the
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1 administrative classes into which works are to be placed for purposes of

2 deposit and registration, and the nature of the copies or phonorecords

3 to be deposited in the various classes specified. The regulations may

4 require or permit, for particular classes, the deposit of identifying

5 material instead of copies or phonorecords, the deposit of only one copy

6 or phonorecord where two would normally be required, or a single

7 registration for a group of related works. This administrative classi-

8 fication of works has no significance with respect to the subject matter

9 of copyright or the exclusive rights provided by this title.

10 (d) CORRECTIONS AND AMrLIFICATIONS.-The Register may also

11 establish, by regulation, formal procedures for the filing of an applica-

12 tion for supplementary registration, to correct an error in a copyright

13 registration or to amplify the information given in a registration. Such

14 application shall be accompanied by the fee provided by section 708,

15 and shall clearly identify the registration to be corrected or amplified.

16 The information contained in a supplementary registration augments

17 but does not supersede that contained in the earlier registration.

18 (e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED WoRK.--Reg-

19 istration for the first published edition of a work previously registered

20 in unpublished form may be made even though the work as published is

21 substantially the same as the unpublished version.

22 § 409. Application for registration

23 The application for copyright registration shall ,be made on a form

24 prescribed ,by the Register of Copyrights and shall include:

25 (1) the name and address of the copyright claimant;

26 (2) in the case of a work other than an anonymous or pseudony-

27 mous work, the name and nationality or domicile of the author or

28 authors and, if one or more of the authors is dead, the dates of

29 their deaths;

30 (3) if the work is anonymous or pseudonymous, the nationality

31 or domicile of the author or authors;

32 (4) in the case of a work made for hire, a statement to this

33 effect;

34 (5) if the copyright claimant is not the author, a brief state-

35 ment of 'how the claimant obtained ownership of the copyright;

36 (6) the title of the work, together with any previous or alterna-

37 tive titles under which the work can be identified;

38 (7) the year in which creation of the work was completed;

39 (8) if the work has been published, the date and nation of its

40 first publication;
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1 (9) in the case of a compilation or derivative work, an identi-

2 fication of any pre-existing work or works that it is based on or

3 incorporates, and a brief, general statement of the additional

4 material covered by the copyright claim being registered;

5 (10) in the case of a published work containing material of

6 which copies tare required by section 601 to be manufactured in

7 the United States, the names of the persons or organizations

8 who performed the processes specified by subsection (c) of sec-

9 tion 601 with respect to that material, and the places where those

10 processes were performed; and

11 (11) any other information regarded by the Register of Copy-

12 rights 'as bearing upon the preparation or identification of the

13 work or the existence, ownership, or duration of the copyright.

14 § 410. Registration of claim and issuance of certificate

15 ('a) When, after examination, the Register of Copyrights deter-

16 mines that, in accordance with the provisions of this title, the material

17 deposited constitutes copyrightable subject matter and that the other

18 legal and formal requirements of this title have been met, he shall reg-

19 ister the claim and issue to the applicant a certificate of registration

20 under the seal of the Copyright Office. The certificate shall contain

21 the information given in the application, together with the number

22 and effective date of the registration.

23 (lb) In any case in which the Register of Copyrights determines

24 that, in accordance with the provisions of this title, the material de-

25 posited does not constitute copyrightable subject matter or that the

26 claim is invalid for any other reason, he sail refuse registration and

27 shall notify the -applicant in -writing of the reasons for his action.

28 (c) In any judicial proceedings the certificate of a registration made

29 before or within five years after first publication of the work shall

30 constitute prima facie evidence of the validity of the copyright and

31 of the facts stated in the certificate. The evidentiary weight to be

32 accorded the certificate of a registration made thereafter shall be

33 within the discretion of the court.

34 (d) The effective date of a copyright registration is the day on

35 which an application, deposit, and fee, which are later determined by

36 the Register of Copyrights or by a court of competent jurisdiction to

37 be 'acceptable for registrtion, have all been received in the Copyright

38 Office.
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1 § 411. Registration as prerequisite to infringement suit

2 (a) Subject to the provisions of subsection (b), no action for in-

3 fringement of the copyright in any work shall be instituted until

4 registration of the copyright claim has been made in accordance with

5 this title. In any case, however, where the deposit, application, and fee

6 required for registration have been delivered to the Copyright Office

7 in proper form and registration has been refused, the applicant is

8 entitled to institute an action for infringement if notice thereof, with

9 a copy of the complaint, is served on.the Register of Copyrights. The

10 Register may, at his option, become a party to the action with respect

11 to the issue of registrability of the copyright claim by entering his

12 appearance within sixty days after such service, but his failure to do

13 so shall not deprive the court of jurisdiction to determine that issue.

14 (b) In the case of a work consisting of sounds, images, or both, the

15 first fixation of which is made simultaneously with its transmission,

16 the copyright owner may either before or after such fixation takes

17 place, institute an action for infringement under section 501, fully

18 subject to the remedies provided by sections 502 through 506, if, in

19 accordance with requirements that the Register of Copyrights shall

20 prescribe by regulation, the copyright owner-

21 (1) serves notice upon the infringer, not less than ten or more

22 than thirty days before such fixation, identifying the work and

23 the specific time and source of its first transmission, and declar-

24 ing an intention to secure copyright in the work; and

25 (2) makes registration for the work within three months after

26 its first transmission.

27 § 412. Registration as prerequisite to certain remedies for

28 infringement

29 In any action under this title, other than an action instituted under

30 section 411(b), no award of statutory damages or of attorney's fees, as

31 provided by sections 504 and 505, shall be made for:

32 (1) any infringement of copyright in an unpublished work

33 commenced before the effective date of its registration; or

34 (2) any infringement of copyright commenced after first pub-

35 lication of the work and before the effective date of its registra-

36 tion, unless such registration is made within three months after

37 its first publication.
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1 Chapter 5.--COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.
501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringement: Costs and attorney's fees.
506. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of actions.

2 § 501. Infringement of copyright

3 (a) Anyone who violates any of the exclusive rights of the copy-

4 right owner as provided by sections 106 through 117, or who imports

5 copies or phonorecords into the United States in violation of section

6 602, is an infringer of the copyright.

7 (b) The legal or beneficial owner of an exclusive right under a

8 copyright is entitled, subject to the requirements of sections 205(d)

9 and 411, to institute an action for any infringement of that particular

10 right committed while he is the owner of it. The court may require

11 him to serve written notice of the action with a copy of the complaint

12 upon any person shown, by the records of the Copyright Office or

13 otherwise, to have or claim an interest in the copyright, and shall re-

14 quire that such notice be served upon any person whose interest is

15 likely to be affected by a decision in the case. The court may require

16 the joinder, and shall permit the intervention, of any person having

17 or claiming an interest in the copyright.

18 (c) For any secondary transmission by a cable system that em-

19 bodies a performance or a display of a work which is actionable as an

20 act of infringement under subsection (c) of section 111, a television

21 broadcast station holding a copyright or other license to transmit or

22 perform the same version of that work shall, for purposes of subsection

23 (b) of this section, be treated as a legal or beneficial owner if such

24 secondary transmission occurs within the local service area of that

25 television station.

26 § 502. Remedies for infringement: Injunctions

27 (a) Any court having jurisdiction of a civil action arising under

28 this title may, subject to the provisions of section 1498 of title 28,

29 grant temporary and final injunctions on such terms as it may deem

30 reasonable to prevent or restrain infringement of a copyright.

31 (b) Any such injunction may be served anywhere in the United

32 States on the person enjoined; it shall be operative throughout the

33 United States and shall be enforceable, by proceedings in contempt or

34 otherwise, by any United States court having jurisdiction of that per-
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1 son. The clerk of the court granting the injunction shall, when re-

2 quested by any other court in which enforcement of the injunction is

3 sought, transmit promptly to the other court a certified copy of all

4 the papers in the case on file in his office.

5 § 503. Remedies for infringement: Impounding and disposition of

6 infringing articles

7 (a) At any time while an action under this title is pending, the court

8 may order the impounding, on such terms as it may deem reasonable,

9 of all copies or phonorecords claimed to have been made or used in vio-

10 lation of the copyright owner's exclusive rights, and of all plates,

11 molds, matrices, masters, tapes, film negatives, or other articles by

12 means of which such copies or phonorecords may be reproduced.

13 (b) As part of a final judgment or decree, the court may order the

14 destruction or other reasonable disposition of all copies or phonorec-

15 ords found to have been made or used in violation of the copyright

16 owner's exclusive rights, and of all plates, molds, matrices, masters,

17 tapes, film negatives, or other articles by means of which such copies

18 or phonorecords may be reproduced.

19 § 504. Remedies for infringement: Damages and profits

20 . (a) IN GENERAL.-Except as otherwise provided by this title, an in-

21 fringer of copyright is liable for either:

22 (1) the copyright owner's actual damages and any additional

23 profits of the infringer, as provided by subsection (b) ;-or

24 (2) statutory damages, as provided by subsection (c).

25 (b) ACTUAL DAMAGES AND PROFITs.-The copyright owner is en-

26 titled to recover the actual damages suffered by him as a result of the'

27 infringement, and any profits of the infringer that are attributable to

28 the infringement and are not taken into account in computing the

29 actual damages. In establishing the infringer's profits, the copyright

30 owner is required to present proof only of the infringer's gross revenue,

31 and the infringer is required to prove his deductible expenses and the

32 elements of profit attributable to factors other than the copyrighted

33 work.

34 (c) STATUTORY DAMAGES.-

35 (1) Except as provided by clause (2) of this subsection, the

36 copyright owner may elect, at any time before final judgment is

37 rendered, to recover, instead of actual damages and profits, an

38 award of statutory damages for all infringements involved in

39 the action, with respect to any one work, for which any one

40 infringer is liable individually, or for which any two or more
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1 infringers are liable jointly and severally, in a sum of not less

2 than $250 or more than $10,000 as the court considers just. For
3 the purposes of this subsection, all the parts of a compilation or

4 derivative work constitute one work.

5 (2) In a case where the copyright owner sustains the burden

6 of proving, and the court finds, that infringement was committed

7 willfully, the court in its discretion may increase the award of

8 statutory damages to a sum of not more than $50,000. In a case

9 where the infringer sustains the burden of proving, and the court

10 finds, that he was not aware and had no reason to believe that his

11 acts constituted an infringement of copyright, the court in its

12 discretion may reduce the award of statutory damages to a sum

13 of not less than $100. In a case where an instructor, librarian or
14 archivist in a nonprofit educational institution, library, or ar-

15 chives, who infringed by reproducing a copyrighted work in copies

16 or phonorecords, sustains the burden of proving that he believed

17 and had reasonable grounds for believing that the reproduction
18 was a fair use under section 107, the court in its discretion may

19 remit statutory damages in whole or in part.

20 § 505. Remedies for infringement: Costs and attorney's fees
21 In any civil action under this title, the court in its discretion may
22 allow the recovery of full costs by or against any party other than

23 the United States or an officer thereof. Except as otherwise provided

24 by this title, the court may also award a reasonable attorney's fee to

25 the prevailing party as part of the costs.

26 § 506. Criminal offenses

27 (a) CRIMINAL INFRINGEMENT.-Any person who infringes a

28 copyright willfully and for purposes of commercial advantage or pri-

29 vate financial gain shall be fined not more than $2,500 or imprisoned

30 not more than one year, or both, for the first such offense, and shall
31 be fined not more than $10,000 or imprisoned not more than three

32 years, or both, for any subsequent offense, provided however, that any
33 person who infringes willfully and for purposes of commercial advan-

34 tage or private financial gain the copyright in a sound recording

35 afforded by subsections (1) and (3) in section 106 or the copyright in

36 a motion picture afforded by subsections (1), (3), and (4) in section
37 106 shall be fined not more than $25,000 or imprisoned for not more
38 than three years, or both, for the first such offense and shall be fined

39 not more than $50,000 or imprisoned not more than seven years, or

40 both, for any subsequent offense.
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1 (b) FRAUDULENT COPYRIGHT NOTICE.-Any person who, with fraud-

2 ulent intent, places on any article a notice of copyright or words of
3 the same purport that he knows to be false, or who, with fraudulent
4 intent, publicly distributes or imports for public distribution any
5 article bearing such notice or words that he knows to be false, shall be

6 fined not more than $2,500.
7 (c) FRAUDULENT REMOVAL OF COPYRIGHT NOTICE.-Any person who

8 with fraudulent intent, removes or alters any notice of copyright
9 appearing on a copy of a copyrighted work shall be fined not more

10 than $2,500.
11 (d) FALSE REPRESENTATION.-Any person who knowingly makes a

12 false representation of a material fact in the application for copyright
13 registration provided for by secton 409, or in any written statement
14 filed in connection with the application, shall be fined not more than

15 $2,500.
16 § 507. Limitations on actions
17 (a) CRIMINAL PROCEEDINGS.-NO criminal proceeding shall be main-

18 tained under the, provisions of this title unless it is commenced within
19 three years after the cause of action arose.
20 (b) CIvIL Ao'CoNs.-No civil action shall be maintained under the
21 provisions of this title unless it is commenced within three years after
22 the claim accrued.
23 § 508. Notification of filing and determination of actions
24 (a) Within one month after the filing of any action under this title,
25 the clerks of the courts of the United States shall send written notifica-
26 tion to the Register of Copyrights setting forth, as far as is shown
27 by the papers filed in the court, the names and addresses of the parties
28 and the title, author, and registration number of each work involved
29 in the action. If any other copyrighted work is later included in the
30 action by amendment, answer, or other pleading, the clerk shall also
31 send a notification concerning it to the Register within one month
32 after the pleading is filed.
33 (b) Within one month after any final order or judgment is issued
34 in the case, the clerk of the court shall notify the Register of it,
35 sending him a copy of the order or judgment together with the written
36 opinion, if any, of the court.

37 (c) Upon receiving the notifications specified in this section, the
38 Register shall make them a part of the public records of the Copyright
39 Office.
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1 Chapter 6.--MANUFACTURING REQUIREMENT AND

2 IMPORTATION
Sec.
601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or phonorecords.
603. Importation prohibitions: Enforcement and disposition of excluded articles

3 § 601. Manufacture, importation, and public distribution of cer-
4 tain copies

5 (a) Except as provided by subsection (b), the importation into or

6 public distribution in the United States of copies of a work consisting

7 preponderantly of nondramatic literary material that is in the English

8 language and is protected under this title is prohibited unless the

9 portions consisting of such material have been manufactured in the

10 United States or Canada.

11 (b) The provisions of subsection (a) do not apply:

12 (1) where, on the date when importation is sought or public

13 distribution in the United States is made, the author of any sub-

14 stantial part of such material is neither a national nor a domicil-

15 iary of the United States or, if he is a national of the United

16 States, has been domiciled outside of the United States for a

17 continuous period of at least one year immediately preceding that

18 date; in the case of work made for hire, the exemption provided

19 by this clause does not apply unless a substantial part of the work

20 was prepared for an employer or other person who is not a na-

21 tional or domiciliary of the United States or a domestic corpora-

22 tion or enterprise;

23 (2) where the Bureau of Customs is presented with an import

24 statement issued under the seal of the Copyright Office, in which

25 case a total of no more than two thousand copies of any one such

26 work shall be allowed entry; the import statement shall be issued

27 upon request to the copyright owner or to a person designated by

28 him at the time of registration- for the work under section 408

29 or at any time thereafter;

30 (3) where importation is sought under the authority or for the

31 use, other than in schools, of the government of the United States

32 or of any State or political subdivision of a State;

33 (4) where importation, for use and not for sale, is sought:

34 (A) by any person with respect to no more than one copy

35 of any one work at any one time;

36 (B) by any person arriving from abroad, with respect to

37 copies forming part of his personal baggage; or
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1 (C) by an organization operated for scholarly, educa-

2 tional, or religious purposes and not for private gain, with

3 respect to copies intended to form a part of its library;
4 (5) where the copies are reproduced in raised characters for

5 the use of the blind;
6 (6) where, in addition to copies imported under clauses (3)

7 and (4) of this subsection, no more than two thousand copies of

8 any one such work, which have not been manufactured in the

9 United States or Canada, are publicly distributed in the United
10 States.

11 (c) The requirement of this section that copies be manufactured in

12 the United States or Canada is satisfied if:

13 (1) in the case where the copies are printed directly from type
14 that has been set, or directly from plates made from such type,

15 the setting of the type and the making of the plates have been
16 performed in the United States or Canada; or

17 (2) in the case where the making of plates by a lithographic
18 or photoengraving process is a final or intermediate step preceding

19 the printing of the copies, the making of the plates has been per-
20 formed in the United States or Canada; and

21 . (3) in any case, the printing or other final process of producing
22 multiple copies and any binding of the copies have been performed
23 in the United States or Canada.

24 (d) Importation or public distribution of copies in violation of
25 this section does not invalidate protection for a work under this title.
26 However, in any civil action or criminal proceeding for infringement

27 of the exclusive rights to reproduce and distribute copies of the work,

28 the infringer has a complete defense with respect to all of the non-
29 dramatic literary material comprised in the work and any other parts
30 of the work in which the exclusive rights to reproduce and distribute
31 copies are owned by the same person who owns such exclusive rights
32 in the nondramatic literary material, if he proves:
33 (1) that copies of the work have been imported into or publicly

34 distributed in the United States in violation of this section by or
35 with the authority of the owner of such exclusive rights; and
36 (2) that the infringing copies were manufactured in the United

37 States or Canada in accordance with the provisions of subsection
38 (c); and

39 (3) that the infringement was commenced before the effective
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1 date of registration for an authorized edition of the work, the

2 copies of which have been manufactured in the United States or

3 Canada in accordance with the provisions of subsection (c).

4 (e) In any action for infringement of the exclusive rights to repro-

5 duce and distribute copies of la work containing material required by

6 this section to be manufactured in the United States or Canada, the

7 copyright owner shall set forth in the complaint the names of the per-

8 sons or organizations who performed the processes specified by subsec-

9 tion (c) with respect to that material, and the places where those

10 processes were performed.

11 § 602. Infringing importation of copies or phonorecords

12 (a) Importation into the United States, without the authority of

13 the owner of copyright under this title, of copies or phonorecords of

14 a work that have been acquired asbroad is an infringement of the

15 exclusive right to distribute copies or phonorecords under section 106,

16 actionable under section 501. This subsection does not apply to:

17 (1) importation of copies or phonorecords under the authority

18 or for the use of the government of the United States or of ,any

19 State or political subdivision of a State but not including copies

20 or phonorecords for use in schools, or copies of any audiovisual

21 work imported for purposes other than archival use;

22 (2) importation, for the private use of the importer and not

23 for distribution, by any person with respect to no more than one

24 copy or ,phonorecord of any one work at any one time, or by any

25 person arriving from abroad with respect to copies or phono-

26 records forming part of his personal baggage; or

27 (3) importation by or for an organization operated for schol-

28 arly, educational, or religious purposes and not for private gain,

29 with respect to no more than one copy of an audiovisual work

30 solely for its archival purposes, and no more than five copies or

31 phonorecords of any other work for its library lending or archival

32 purposes.

33 (lb) In a case where the making of the copies or phonorecords would

34 have constituted an infringement of copyright if this title had been

35 applicable, their importation is prohibited. In a case where the copies

36 or phonorecords were lawfully made, the Bureau of Customs has no

37 authority to prevent their importation unless the provisions of section

88 601 are applicable. In either case, the Secretary of the Treasury is

39 authorized to prescribe, by regulation, a procedure under which any
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1 person claiming an interest in the copyright in a particular work may,

2 upon payment of a specified fee, 'be entitled to notification by the
3 Bureau of the importation of articles that appear to be copies or

4 phonorecords of the work.

5 § 603. Importation prohibitions: Enforcement and disposition of
6 excluded articles

7 (a) The Secretary of the Treasury and the Postmaster General shall
8 separately or jointly make regulations for the enforcement of the
9 provisions of this title prohibiting importation.

10 (b) These regulations may require, as a condition for the exclusion
11 of articles under section 602:
12 (1) that the person seeking exclusion obtain a court order
13 enjoining importation of the articles; or
14 (2) that he furnish proof, of a specified nature and in accord-
15 ance with prescribed procedures, that the copyright in which he
16 claims an interest is valid and that the importation would violate

17 the prohibition in section 602; he may also be required to post a
18 surety bond for any injury that may result if the detention or
19 exclusion of the articles proves to be unjustified.

20 (c) Articles imported in violation of the importation prohibitions

21 of this title are subject to seizure and forfeiture in the same manner
22 as property imported in violation of the customs revenue laws. For-
23 feited articles shall be destroyed as directed by the Secretary of the
24 Treasury or the court, as the case may be; however, the articles may be
25 returned to the country of export whenever it is shown to. the satisfac-

26 tion of the Secretary of the Treasury that the importer had no reason-

27 able grounds for believing that his acts constituted a violation of law.

28 Chapter 7.-COPYRIGHT OFFICE
Sec.
701. The Copyright Office: General responsibilities and organization.
702. Copyright Office regulations.
703. Effective date of actions in Copyright Office.
704. Retention and disposition of articles deposited in Copyright Office.
705. Copyright Office records: Preparation, -maintenance, public inspection, and

searching.
706. Copies of Copyright Office records.
707. Copyright Office forms and publications.
708. Copyright Office fees.
709. Delay in delivery caused by disruption of postal or other services.

29 § 701. The Copyright Office: General responsibilities and organi-
30 zation

31 (a) All administrative functions and duties under this title, ex-

32 cept as otherwise specified, are the responsibility of the Register of

33 Copyrights as director of the Copyright Office in the Library of Con-
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1 gress. The Register of Copyrights, together with the subordinate

2 officers and employees of the Copyright Office, shall be appointed by

3 the Librarian of Congress, and shall act under his general direction

4 and supervision.

5 (b) The Register of Copyrights shall adopt a seal to be used on

6 and after Janiuary 1, 1975, to authenticate all certified documents

7 issued by the Copyright Office.

8 (c) The Register of Copyrights shall make an annual report to

9 the Librarian of Congress of the work and accomplishments of the

10 Copyright Office during the previous fiscal year. The annual report

11 of the Register of Copyrights shall be published separately and as

12 a part of the annual report of the Librarian of Congress.

13 § 702. Copyright Office regulations

14 The Register of Copyrights is authorized to establish regulations

15 not inconsistent with law for the administration of the functions and

16 duties made his responsibility under this title. All regulations estab-

17 lished by the Register under this title are subject to the approval of

18 the Librarian of Congress.

19 § 703. Effective date of actions in Copyright Office
20 In any case in which time limits are prescribed under this title

21 for the performance of an action in the Copyright Office, and in

22 which the last day of the prescribed period falls on a Saturday, Sun-

23 day, holiday or other non-business day within the District of Colum-

24 bia or the Federal Government, the action may be taken on the next

25 succeeding business day, and is effective as of the date when the
26 period expired.

27 § 704. Retention and disposition of articles deposited in Copyright

28 Office

29 (a) Upon their deposit in the Copyright Office under sections 407

30 and 408, all copies, phonorecords, and identifying material, including

31 those deposited in connection with claims that have been refused

32 registration, are the property of the United States Government.

33 (b) In the case of published works, all copies, phonorecords, and

34 identifying material deposited are available to the Library of Con-

35 gress for its collections, or for exchange or transfer to any other

36 library. In the case of unpublished works, the Library is entitled to

37 select any deposits for its collections.

38 (c) Deposits not selected by the Library under subsection (b), or

39 identifying portions or reproductions of them, shall be retained under

40 the control of the Copyright Office, including rentention in Govern-
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1 ment storage facilities, for the longest' period considered practicable

2 and desirable by the Register of Copyrights and the Librarian of

3 Congress. After that period it is within the joint discretion of the

4 Register and the Librarian to order their destruction or other disposi-

5 tion; but, in the case of unpublished works, no deposit shall be de-

6 stroyed or otherwise disposed of during its term of copyright.

7 (d) The depositor of copies, phonorecords, or identifying material

8 under section 408, or the copyright owner of record, may request

9 retention, under the control of the Copyright Office, of one or more

10 of such articles for the full term of copyright in the work. The Regis-

11 ter of Copyright shall prescribe, by regulation, the conditions under

12 which such requests are to be made and granted, and shall fix the

13 fee to be charged under section 708(a) (12) if the request is granted.

14 § 705. Copyright Office records: Preparation, maintenance, public

15 inspection, and searching

16 (a) The Register of Copyrights shall provide and keep in the Copy-

17 right Office records of all deposits, registrations, recordations, and

18 other actions taken under this title, and shall prepare indexes of all

19 such records.

20 (b) Such records and indexes, as well as the articles deposited in

21 connection with completed copyright registrations and retained under

22 the control of the Copyright Office, shall be open to public inspection.

23 (c) Upon request and payment of the fee specified by section 708,

24 the Copyright Office shall make a search of its public records, indexes,

25 and deposits, and shall furnish a report of the information they dis-

26 close with respect to any particular deposits, registrations, or recorded

27 documents.

28 § 706. Copies of Copyright Office records

29 (a) Copies may be made of any public records or indexes of the

30 Copyright Office; additional certificates of copyright registration and

31 copies of any public records or indexes may be furnished upon request

32 and payment of the fees specified by section 708.

33 (b) Copies or reproductions of deposited articles retained under

34 the control of the Copyright Office shall be authorized or furnished

35 only under the conditions specified by the Copyright Office regulations.

36 § 707. Copyright Office forms and publications

37 (a) CATALOG OF COPYRIGHT ENTRIES.-The Register of Copyrights

38 shall compile and publish at periodic intervals catalogs of all copy-

39 right registrations. These catalogs shall be divided into parts in

40 accordance with the various classes of works, and the Register has
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1 discretion to determine on the basis of practicability and usefulness,

2 the form and frequency of publication of each particular part.
3 (b) OTHER PUBLICATIONS.-The Register shall furnish, free of

4 charge upon request, application forms for copyright registration and

5 general informational material in connection with the functions of the

6 Copyright Office. He also has authority to publish compilations of

7 information, bibliographies, and other-material he considers to be

8 of value to the public.

9 (c) DISTRIBUTION OF PUBLICATIONs.-All publications of the Copy-

10 right Office shall be furnished to depository libraries as specified under

11 section 1905 of title 44, United States Code, and, aside from those fur-

12 nished free of charge, shall be offered for sale to the public at prices

13 based on the cost of reproduction and distribution.

14 § 708. Copyright Office fees

15 (a) 'The following fees shall be paid to the Register of Copyrights:

16 (1) for the registration of a copyright claim or a supplementary

17 registration under section 408, including the issuance of a certifi-

18 cate of registration, $6;

19 (2) for the registration of a claim to renewal of a subsisting

20 copyright in its first term under section 304(a), including the

21 issuance of a certificate of registration, $4;

22 (3) for the issuance of a receipt for a deposit under section

23 407, $2;

24 (4) for the recordation, as provided by section 205, of a transfer

25 of copyright ownership or other document of six pages or less,

26 covering no more than one title, $5; for each page over six and

27 for each title over one, 50 cents additional;

28 (5) for the filing, under section 115 (b), of a notice of intention

29 to make phonorecords, $3;

30 (6) for the recordation, under section 302(c), of a statement

31 revealing the identity of an author of an anonymous or pseu-

32 donymous work, or for the recordation, under section 302(d), of a

33 statement relating to the death of an author, $5 for a document of

34 six pages or less, covering no more than one title; for each page

35 over six and for each title over one, 50 cents additional;

36 (7) for the issuance, under section 601, of an import state-

37 ment, $3;

38 (8) for the issuance, under section 706, of an additional certifi-

39 cate of registration, $2;
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1 (9) for the issuance of any other certification, $3; the Register

2 of Copyrights has discretion, on the basis of their cost, to fix the

3 fees for preparing copies of Copyright Office records, whether

4 they are to be certified or not;

5 (10) for the making and reporting of a search as provided by

6 section 705, and for any related services, $5 for each hour or frac-

7 tion of an hour consumed;

8 (11) for any other special services requiring a substantial

9 amount of time or expense, such fees as the Register of Copyrights

10 may fix on the basis of the cost of providing the service.

11 (b) The fees prescribed by or under this section are applicable to the

12 United States Government and any of its agencies, employees, or

13 officers, but the Register of Copyrights has discretion to waive the

14 requirement of this subsection in occasional or isolated cases involving

15 relatively small amounts.

16 § 709. Delay in delivery caused by disruption of postal or other

17 services

18 In any case in which the Register of Copyright determines, on the

19 basis of such evidence as he may by regulation require, that a deposit,

20 application, fee, or any other material to be delivered to the Copyright

21 Office by a particular date, would have been received in the Copyright

22 Office in due time except for a general disruption or suspension of

23 postal or other transportation or communications services, the actual

24 receipt of such material in the Copyright Office within one month after

25 the date on which the Register determines that the disruption or sus-

26 pension of such services has terminated, shall be considered timely.

27 Chapter 8.-COPYRIGHT ROYALTY TRIBUNAL
Sec.
801. Copyright Royalty Tribunal; Establishment and purpose.
802. Petitions for the adjustment of royalty rates.
803. Membership of the Tribunal.
804. 'Procedures of the Tribunal.
805. Compensation of members of the Tribunal; expenses of the Tribunal.
806. Reports to the Congress.
807. Effective date of royalty adjustment.
808. Effective date of royalty distribution.
809. Judicial review.

28 § 801. Copyright Royalty Tribunal: Establishment and purpose

29 (a) There is hereby created in the Library of Congress a Copyright

30 Royalty Tribunal.

31 (b) Subject to the provisions of this chapter, the purpose of the

32 Tribunal shall be: (1) to make determinations concerning the adjust-

33 mnent of the copyright royalty rates specified by sections 111 and 115

34 so as to assure that such rates are reasonable and in the event that the
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1 Tribunal shall determine that the statutory royalty rate, or a rate pre-

2 viously established by the Tribunal, or the revenue basis in respect to

3 section 111, does not provide a reasonable royalty fee for the basic

4 service of providing secondary transmissions of the primary broad-

5 cast transmitter or is otherwise unreasonable, the Tribunal may change

6 the royalty rate or the revenue bases on which the royalty fee shall be

7 assessed or both so as to assure reasonable royalty fee; and (2) to de-

8 termine in certain circumstances the distribution of the royalty fees

9 deposited with the Register of Copyrights under sections 111 and 116.

10 § 802. Petitions for the adjustment of royalty rates

11 (a) On July 1, 1975, the Register of Copyrights shall cause to be

12 published in the Federal Register notice of the commencement of pro-

13 ceedings for the review of the royalty rates specified by sections 111,

14 114, and 115.

15 (b) During the calendar year 1982, and in each subsequent fifth

16 calendar year, any owner or user of a copyrighted work whose royalty

17 rates are specified by this title, or-by a rate established by the Tri-

18 bunal, may file a petition with the Register of Copyrights declaring

19 that the petitioner requests an adjustment of the rate. The Register

20 shall make a determination as to whether the applicant has a signifi-

21 cant interest in the royalty rate in which an adjustment is requested.

22 If the Register determines that the petitioner has a significant interest,

23 he shall cause notice of his decision to be published in the Federal

24 Register.

25 § 803. Membership of the Tribunal

26 (a) In accordance with Section 802, or upon certifying the existence

27 of a controversy concerning the distribution of royalty fees deposited

28 pursuant to section 111, the Register shall request the American Arbi-

29 tration Association or any similar successor organization to furnish a

30 list of three members of said Association. The Register shall communi-

31 cate the names together with such information as may be appropriate

32 to all parties of interest. Any such party within twenty days from the

33 date said communication is sent may submit to the Register written

34 objections to any or all of the proposed names. If no such objections

35 are received, or if the Register determines that said objections are not

36 well founded, he shall certify the appointment of the three designated

37 individuals to constitute a panel of the Tribunal for the consideration

38 of the specified rate or royalty distribution. Such panel shall function

39 as the Tribunal established in section 801. If the Register determines

40 that the objections to the designation of one or more of the proposed
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1 individuals are well founded, the Register shall request the American

2 Arbitration Association or any similar successor organization to pro-

3 pose the necessary number of substitute individuals. Upon receiving

4 such additional names the Register shall constitute the panel. The Reg-

5 ister shall designate one member of the panel as Chairman.

6 (b) If any member of a panel becomes unable to perform his duties,

7 the Register, after consultation with the parties, may provide for the

8 selection of a successor in the manner prescribed in subsection (a).

9 § 804. Procedures of the Tribunal

10 (a) The Tribunal shall fix a time and place for its proceedings and

11 shall cause notice to be given to the parties.

12 (b) Any organization or person entitled to participate in the pro-

13 ceedings may appear directly or be represented by counsel.

14 (c) Except as otherwise provided by law, the Tribunal shall deter-

15 mine its own procedure. For the purpose of carrying out the provisions

16 of this chapter, the Tribunal may hold hearings, administer oaths,

17 and require, by subpoena or otherwise, the attendance and testimony

18 of witnesses and the production of documents.

19 (d) Every final decision of the Tribunal shall be in writing and

20 shall state the reasons therefor.

21 (e) The Tribunal shall render a final decision in each proceeding

22 within one year from the certification of the panel. Upon a showing

23 of good cause, the Senate Committee on the Judiciary and the House of

24 Representatives Committee on the Judiciary may waive this require-

25 ment in a particular proceeding.

26 § 805. Compensation of members of the Tribunal; expenses of the

27 Tribunal

28 (a) In proceedings for the distribution of royalty fees, the compen-

29 sation of members of the Tribunal and other expenses of the Tribunal

30 shall be deducted prior to the distribution of the funds.

31 (b) In proceedings for the adjustment of royalty rates, there is

32 hereby authorized to be appropriated such sums as may be necessary.

33 (c) The Library of Congress is authorized to furnish-facilities and

34 incidental service to the Tribunal.

35 (d) The Tribunal is authorized to procure temporary and inter-

36 mittent services to the same extent as is authorized by section 3109 of

37 title 5, United States Code.

38 § 806. Reports to the Congress

39 The Tribunal immediately upon making a final determination in
40 any proceeding for adjustment of a statutory royalty shall transmit
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1 its decision, together with the reasons therefor, to the Secretary of the

2 Senate and the Clerk of the House of Representatives for reference

3 to the Judiciary Committees of the Senate and the House of

4 Representatives.

5 § 807. Effective date of royalty adjustment

6 (a) Prior to the expiration of the first period of ninety calendar

7 days of continuous session of the Congress, following the transmittal

8 of the report specified in section 806, either House of the Congress may

9 adopt a resolution stating in substance that the House does not favor

10 the recommended royalty adjustment, and such adjustment, therefore,

11 shall not become effective.

12 (b) For the purposes of subsection (a) of this section

13 (1) Continuity of session shall be considered as broken only by

14 an adjournment of the Congress sine die, and

15 (2) In the computation of the ninety-day period there shall be

16 excluded the days on which either House is not in session because

17 of an adjournment of more than three days to a day certain.

18 (c) In the absence of the passage of such a resolution by either

19 House during said ninety-day period, the final determination by the

20 Tribunal of a petition for adjustment shall take effect on the first day

21 following ninety calendar days after the expiration of the period speci-

22 fled by subsection (a).

23 (d) The Register of Copyrights shall give notice of such effective

24 date by publication in the Federal Register not less than sixty days

25 before said date.

26 § 808. Effective date of royalty distribution

27 A final determination of the Tribunal concerning the distribution

28 of royalty fees deposited with the Register of Copyrights pursuant to

29 sections 111 and 116 shall become effective thirty days following such

30 determination unless prior to that time on application has been filed

31 pursuant to section 809 to vacate, modify or correct the determination,

32 and notice of such application has been served upon the Register of

33 Copyrights. The Register upon the expiration of thirty days shall dis-

34 tribute such royalty fees not subject to any application filed pursuant

35 to section 809.

36 § 809. Judicial review

37 In any of the following cases the United States District Court for

38 the District of Columbia may make an order vacating, modifying or

39 correcting a final determination of the Tribunal concerning the distri-

40 bution of royalty fees-
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1 (a) Where the determination was procured by corruption, fraud,

2 or undue means.

3 (b) Where there was evident partiality or corruption in any mem-

4 ber of the panel.

5 (c) Where any member of the panel was guilty of any misconduct

6 by which the rightsof any party have been prejudiced.

7 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

8 SEC. 102. This title becomes effective on January 1, 1975, except as

9 otherwise provided by section 304(b) of title 17 as amended by this

10 title.

11 SEC. 103. This title does not provide copyright protection for any

12 work that goes into the public domain before January 1, 1975. The

13 exclusive rights, as provided by section 106 of title 17 as amended

14 by this title, to reproduce a work in phonorecords and to distribute

15 phonorecords of the work, do not extend to any nondramatic musical

16 work copyrighted before July 1, 1909.

17 SEC. 104. All proclamations issued by the President under sections

18 1(e) or 9(b) of title 17 as it existed on December 31, 1974, or under

19 previous copyright statutes of the United States shall continue in

20 force until terminated, suspended, or revised by the President.

21 SEC. 105. (a) (1) Section 505 of title 44, United States Code, Sup-

22 plement IV, is amended to read as follows:

23 "§ 505. Sale of duplicate plates

24 "The Public Printer shall sell, under regulations of the Joint Com-

25 mittee on Printing to persons who may apply, additional or duplicate

26 stereotype or electrotype plates from which a Government publication

27 is printed, at a price not to exceed the cost of composition, the metal,

28 and making to the Government, plus 10 per centum, and the full

29 amount of the price shall be paid when the order is filed."

30 (2) The item relating, to section 505 in the sectional analysis at the

31 beginning of chapter 5 of title 44, United States Code, is amended to

32 read as follows:

"505. Sale of duplicate plates."

34 (b) Section 2113 of title 44, United States Code, is amended to read

35 as follows:

36 "§ 2113. Limitation on liability

37 "When letters and other intellectual productions (exclusive of

38 patented material, published works under copyright protection, and

39 unpublished works for which copyright registration has been made)

40 come into the custody or possession of the Administrator of General
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1 Services, the United States or its agents are not liable for infringe-

2 ment of copyright or analogous rights arising out of use of the mate-

3 rials for display, inspection, research, reproduction, or other purposes."

4 (c) In section 1498(b) of title 28 of the United States Code, the

5 phrase "section 101 (b) of title 17" is amended to read "section 504(c)

6 of title 17".

7 (d) Section 543(a) (4) of the Internal Revenue Code of 1954, as

8 amended, is amended by striking out "(other than by reason of sec-

9 tion 2 or 6 thereof) ".

10 (e) Section 3202(a) of title 39 of the United States Code is

11 amended by striking out clause (5). Section 3206(c) of title 39 of the

12 United States Code is amended by striking out clause (c). Section

13 3206(d) isrenumbered (c).

14 (f) In section 6 of the Standard Reference Data Act (section

15 290(e) of title 15 of the United States Code, Supplement IV), sub-

16 section (a) is amended to delete the reference to "section 8" and to

17 substitute therefor the phrase "section 105".

18 Sac. 106. In any case where, before January 1, 1975, a person has

19 lawfully made parts of instruments serving to reproduce mechani-

20 cally a copyrighted work under the compulsory license provisions of

21 section 1(e) of title 17 as it existed on December 31, 1974, he may

22 continue to make and distribute such parts embodying the same me-

23 chanical reproduction without obtaining a new compulsory license

24 under the terms of section 115 of title 17 as amended by this title.

25 However, such parts made on or after January 1, 1975, constitute

26 phonorecords and are otherwise subject to the provisions of said

27 section 115.

28 SEC. 107. In the case of any work in which an ad interim copyright

29 is subsisting or is capable of being secured on December 31, 1974,

30 under section 22 of title 17 as it existed on that date, copyright pro-

31 tection is hereby extended to endure for the term or terms provided

32 by section 304 of title 17 as amended by this title.

33 SEC. 108. The notice provisions of sections 401 through 403 of title

34 17 as amended by this title apply to all copies or phonorecords publicly

35 distributed on or after January 1, 1975. However, in the case of a work

36 published before January 1, 1975, compliance with the notice provi-

g7 sions of title 17 either as it existed on December 31, 1974, or as amended

38 by this title, is adequate with respect to copies publicly distributed

39 after December 31, 1974.
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1 SEC. 109. The registration of claims to copyright for which the

2 required deposit, application, and fee were received in the Copyright

3 Office before January 1, 1975, and the recordation of assignments of

4 copyright or other instruments received in the Copyright Office before

5 January 1, 1975, shall be made in accordance with title 17 as it existed

6 on December 31,1974.

7 SEC. 110. The demand and penalty provisions of section 14 of title 17

8 as it existed on December 31, 1974, apply to any work in which copy-

9 right has been secured by publication with notice of copyright on or

10 before that date, but any deposit and registration made after that date

11 in response to a demand under that section shall be made in accordance

12 with the provisions of title 17 'as amended by this title.

13 SEC. 111. Section 2318 of title 18 of the United States Code is

14 amended to read as follows:

15 "§2318. Transportation, sale or receipt of phonograph records

16 bearing forged or counterfeit labels

17 "Whoever knowingly and with fraudulent intent transports, causes

18 to be transported, receives, sells, or offers for sale in interstate or

19 foreign commerce any phonograph record, disk, wire, tape, film, or

20 other article on which sounds are recorded, to which or upon which is

21 stamped, pasted, or affixed any forged or counterfeited label, knowing

22 the label to have been falsely made, forged, or counterfeited shall be

23 fined not more than $25,000 or imprisoned for not more than three

24 years, or both, for the first such offense and shall be fined not more than

25 $50,000 or imprisoned not more than seven years or both, for any sub-

26 sequent offense."

27 SEC. 112. All causes of action that arose under title 17 before Jan-

28 uary 1, 1975, shall be governedby title 17 as it existed when the cause

29 of action arose.

30 SEC. 113. If any provision of title 17, as amended by this title, is

31 declared unconstitutional, the validity of the remainder of the title

32 is not affected.

33 TITLE II-NATIONAL COMMISSION ON NEW TECHNO-

34 LOGICAL USES OF COPYRIGHTED WORKS

35 ESTABLISHMENT AND PURPOSE OF COMMISSION

36 SEC. 201. (a) There is hereby created in the Library of Congress a

37 National Commission on New Technological Uses of Copyrighted

38 Works (hereafter called the Commission).

39 (b) The purpose of the Commission is to study and compile data on:
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1 (1) the reproduction and use of copyrighted works of author-

2 ship-

3 (A) in conjunction with automatic systems capable of stor-

4 ing, processing, retrieving, and transferring information, and

5 (B) by various forms of machine reproduction, not includ-

6 ing reproduction by or at the request of instructors for use

7 in face-to-face teaching activities; and

8 (2) the creation of new works by the application or interven-

9 tion of such automatic systems or machine reproduction.

10 (c) The Commission shall make recommendations as to such changes

11 in copyright law or procedures that may be necessary to assure for

12 such purposes access to copyrighted works, and to provide recognition

13 of the rights of copyright owners.

14 MEMBERSHIP OF THE COMMISSION

15 SEC. 202. (a) The Commission shall be composed of thirteen voting

16 members, appointed as follows:

17 (1) Four members, to be appointed by the President, selected

18 from authors and other copyright owners;

19 (2) Four members, to be appointed by the President, selected

20 from users of copyright works;

21 (3) Four nongovernmental members to be appointed by the

22 President, selected from the public generally;

23 (4) The Librarian of Congress.

24 (b) The President shall appoint a Chairman, and a Vice Chairman

25 who shall act as Chairman in the absence or disability of the Chair-

26 man or in the event of a vacancy in the office, from among the four

27 members selected from the public generally, as provided by clause

28 (3) of subsection (a). The Register of Copyrights shall serve ex officio

29 as a nonvoting member of the Commission.

30 (c) Seven voting members of the Commission shall constitute a

31 quorum.

32 (d) Any vacancy in the Commission shall not affect its powers and

33 shall be filled in the same manner as the original appointment was

34 made.

35 COMPENSATION OF MEMBERS OF COMMISSION

36 SEC. 203. (a) Members of the Commission, other than officers or

37 employees of the Federal Government, shall receive compensation at

38 the rate of $100 per day while engaged in the actual performance

39 of Commission duties, plus reimbursement for travel, subsistence, and

40 other necessary expenses in connection with such duties.
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1 (b) Any members of the Commission who are officers or employees

2 of the Federal Government shall serve on the Commission without

3 compensation, but such members shall be reimbursed for travel,

4 subsistence, and other necessary expenses in connection with the per-

5 formance of their duties.

6 STAFF

7 SEC. 204. (a) To assist in its studies, the Commission may appoint

8 a staff which shall be an administrative part of the Library of Con-

9 gress. The staff shall be headed by an Executive Director, who shall

10 be responsible to the Commission for the administration of the duties

11 entrusted to the staff.

12 (b) The Commission may procure temporary and intermittent serv-

13 ices to the same extent as is authorized by section 3109 of title 5, United

14 States Code, but at rates not to exceed $100 per day.

15 EXPENSES OF THE COMMISSION

16 SEC. 205. There are hereby authorized to be appropriated such sums

17 as may be necessary to carry out the provisions of this title.

18 REPORTS

19 SEC. 206. (a) Within one year after the first meeting of the Com-

20 mission it shall submit to the President and the Congress a preliminary

21 report on its activities.

22 (b) Within three years after the enactment of this Act the Com-

23 mission shall submit to the President and the Congress a final report

24 on its study and investigation which shall include its recommenda-

25 tions and such proposals for legislation and administrative action as

26 may be necessary to carry out its recommendations.

27 (c) In addition to the preliminary report and final report required

28 by this section, the Commission may publish such interim reports as

29 it may determine, including but not limited to consultant's reports,

30 transcripts of testimony, seminar reports, and other Commission

31 findings.

32 POWERS OF THE COMMISSION

33 SEC. 207. (a) The Commission or, with the authorization of the

34 Commission, any three or more of its members, may, for the purpose of

35 carrying out the provisions of this title, hold hearings, administer

36 oaths, and require, by subpoena or otherwise, the attendance and testi-

37 mony of witnesses and the production of documentary material.

38 (b) With the consent of the Commission, any of its members may

39 hold any meetings, seminars, or conferences considered appropriate
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1 to provide a forum for discussion of the problems with which it is

2 dealing.

3 TERMINATION

4 SEC. 208. On the sixtieth day after the date of the submission of its

5 final report, the Commission shall terminate and all offices and employ-

6 ment under it shall expire.

7 TITLE III-PROTECTION OF ORNAMENTAL DESIGNS

8 OF USEFUL ARTICLES

9 DESIGNS PROTECTED

10 SEC. 301. (a) The author or other proprietor of an original orna-

11 mental design of a useful article may secure the protection provided

12 by this title upon complying with and subject to the provisions hereof.

13 (b) For the purposes of this title-

14 (1) A "useful article" is an article which in normal use has an

15 intrinsic utilitarian function that is not merely to portray the appear-

16 ance of the article or to convey information. An article which normally

17 is a part of a useful article shall be deemed to be a useful article.

18 (2) The "design of a useful article", hereinafter referred to as a

19 "design", consists of those aspects or elements of the article, including

20 its two-dimensional or three-dimensional features of shape and sur-

21 face, which make up the appearance of the article.

22 (3) A design is "ornamental" if it is intended to make the article

23 attractive or distinct in appearance.

24 (4) A design is "original" if it is the independent creation of an

25 author who did not copy it from another source.

26 DESIGNS NOT SUBJECT TO PROTECTION

27 SEC. 302. Protecton under this title shall not be available for a design

28 that is-

29 (a) not original;

30 (b) staple or commonplace, such as a standard geometric figure,

31 familiar symbol, emblem, or motif, or other shape, pattern, or con-

32 figuration which has become common, prevalent, or ordinary;

33 (c) different from a design excluded by subparagraph (b) above

34 only in insignificant details or in elements which are variants com-

35 monly used in the relevant trades; or

36 (d) dictated solely by a utilitarian function of the article that

37 embodies it;

38 (e) composed of three-dimensional features of shape and sur-

39 face with respect to men's, women's, and children's apparel, in-

40 cluding undergarments and outerwear.
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1 REVISIONS, ADAPTATIONS, AND REARRANGEMENTS

2 SEC. 303. Protection for a design under this title shall be available

3 notwithstanding the employment in the design of subject matter ex-

4 cluded from protection under section 302, if the design is a substantial

5 revision, adaptation, or rearrangement of said subject matter: Pro-

6 vided, That such protection shall be available to a design employing

7 subject matter protected under title I of this Act, or title 35 of the

8 United States Code or this title, only if such protected subject matter is

9 employed with the consent of the proprietor thereof. Such protection

10 shall be independent of any subsisting protection in subject matter

11 employed in the design, and shall not be construed as securing any

12 right to subject matter excluded from protection or as extending any

13 subsisting protection.

14 COMMENCEMENT OF PROTECTION

15 SEC. 304. (a) The protection provided for a design under this title

16 shall commence upon the date when the design is first made public.

17 (b) A design is made public when, by the proprietor of the design

18 or with his consent, an existing useful article embodying the design

19 is anywhere publicly exhibited, publicly distributed, or offered for

20 sale or sold to the public.

21 TERM OF PROTECTION

22 SEC. 305. (a) Subject to the provisions of this title, the protection

23 herein provided for a design shall continue for a term of five years

24 from the date of the commencement of protection as provided in sec-

25 tion 304(a), but if a proper application for renewal is received by

26 the Administrator during the year prior to the expiration of the five-

27 year term, the protection herein provided shall be extended for an

28 additional period of five years from the date of expiration of the first

29 five years.

30 (b) If the design notice actually applied shows a date earlier than

31 the date of the commencement of protection as provided in section

32 304(a), protection shall terminate as though the term had commenced

33 at the earlier date.

34 (c) Where the distinguishing elements of a design are in substan-

35 tially the same form in a number of different useful' articles, the

36 design shall be protected as to all such articles when protected as

37 to one of them, but not more than one registration shall be required.

38 Upon expiration or termination of protection in a particular design

39 as provided in this title all rights under this title in said design shall
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1 terminate, regardless of the number of different articles in which the

2 design may have been utilized during the term of its protection.

a THE DESIGN NOTICE

4 SEC. 306. (a) Whenever any design for which protection is sought

5 under this title is made public as provided in section 304(b), the

6 proprietor shall, subject to the provisions of section 307, mark it or

7 have it marked legibly with a design notice consisting of the following

8 three elements:

9 (1) the words "Protected Design", the abbreviation "Prot'd

10 Des." or the letter "D" within a circle thus ®;
11 (2) the year of the date on .which the design was first made

12 public; and

13 (3) the name of the proprietor, an abbreviation by which the

14 name can be recognized, or a generally accepted alternative desig-

15 nation of the proprietor; any distinctive identification of the

16 proprietor may be used if it has been approved and recorded by

17, the Administrator before the design marked with such identifica-

18 tion is made public. (

19: After registration the registration number may be used instead of
20 the elements specified in (2) and (3) hereof.

21 (b) The notice shall be so located and applied as to give reasonable
22 notice of design protection while the useful article embodying the

23 design is passing through its normal channels of commerce. This re-

24 quirement may be fulfilled, in the case of sheetlike or strip materials

25 bearing repetitive or continuous designs, by application of the notice

26 to each repetition, or to the margin, selvage, or reverse side of the ma-

27 terial at reasonably frequent intervals, or to tags or labels affixed to

28 the material at such intervals.

29 (c) When the proprietor of a design has complied with the provi-
30 sions of this section, protection under this title shall not be affected

31 by the removal, destruction, or obliteration by others of the design

32 notice on an article.

33 EFFECT OF OMISSION OF NOTICE

34 SEC. 307. The omission of the notice prescribed in section 306 shall

35 not cause loss of the protection or prevent recovery for infringement

36 against any person who, after written notice of the design protection,

37 begins an undertaking leading to infringement: Provided, That such

38 omission shall prevent any recovery under section 322 against a person
39 who began an undertaking leading to infringement before receiving

40 written notice of the design protection, and no injunction shall be



70

1 had unless the proprietor of the design shall reimburse said person

2 for any reasonable expenditure or contractual obligation in connection

3 with such undertaking incurred before written notice of design protec-

4 tion, as the court in its discretion shall direct. The burden of proving

5 written notice shall be on the proprietor.

6 INFRINGEMENT

7 SEc. 308. (a) It shall be infringement of a design protected under

8 this title for any person, without the consent of the proprietor of

9 the design, within the United States or its territories or possessions

10 and during the term of such protection, to-

11 (1) make, have made, or import, for sale or for use in trade,
12 any infringing article as defined in subsection (d) hereof; or

13 (2) sell or distribute for sale or for use in trade any such

14 infringing article: Provided, however, That a seller or distributor

15 of any such article who did not make or import the same shall be

16 deemed to be an infringer only if-

17 (i) be induced or acted in collusion with a manufacturer to

18 make, or an importer to import such article (merely purchas-

19 ing or giving an order to purchase in the ordinary course of

20 business shall not of itself constitute such inducement or

21 collusion); or

22 (ii) he refuses or fails upon the request of the proprietor

23 of the design to make a prompt and full disclosure of his

24 source of such article, and he orders or reorders such article

25 after having received notice by registered or certified mail

26 of the protection subsisting in the design.

27 (bj It shall be not infringement to make, have made, import, sell,

28 or distribute, any article embodying a design created without knowl-

29 edge of, and copying from, a protected design.

30 (c) A person who incorporates into his own product of manufacture

31 an infringing article acquired from others in the ordinary course of

32 business, or who, without knowledge of the protected design, makes or

33 processes an infringing article for the account of another person in the

34 ordinary course of business, shall not be deemed an infringer except

35 under the conditions of elauses (i) and (ii) of paragraph (a) (2) of

36 this section. Accepting an order or reorder from the source of the in-

37 fringing article shall be deemed ordering or reordering within the

38 meaning of clause (ii) of paragraph (a) (2) of this section.

39 (d) An "infringing article" as used herein is any article, the design
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1 of which has been copied from the protected design, without the con-

2 sent of the proprietor: Provided, however, That an illustration or

8 picture of a protected design in an advertisement, book, periodical,

4 newspaper, photograph, broadcast, motion picture, or similar medium

5 shall not be deemed to be an infringing article. An article is not an

6 infringing article if it embodies, in common with the protected design,

7 only elements described in subsections (a) through (d) of section 302.

8 (e) The party alleging rights in a design in any action or proceed-

9 ing shall have the burden of affirmatively establishing its originality

10 whenever the opposing party introduces an earlier work which is

11 identical to such design, or so similar as to make a prima facie show-

12 ing that such design was copied from such work.

13 APPLICATION FOR REGISTRATION

14 SEC. 309. (a) Protection under this title shall be lost if application

15 for registration of the design is not made within six months after the

16 date on which the design was first made public as provided in section

17 304(b).

18 (b) Application for registration or renewal may be made by the

19 proprietor of the design.

20 (c) The application for registration shall be made to the Adminis-

21 trator and shall state (1) the name and address of the author or

22 authors of the design; (2) the name and address of the proprietor

23 if different from the author; (3) the specific name of the article, in-

24 dicating its utility; (4) the date when the design was first made public

25 as provided in section 304(b); and (5) such other information as may

26 be required by the Administrator. The application for registration

27 may include a description setting forth the salient features of the de-

28 sign, but the absence of such a description shall not prevent registra-

29 tion under this title.

30 (d) The application for registration shall be accompanied by a

31 statement under oath by the applicant or his duly authorized agent or

32 representative, setting forth that, to the best of his knowledge and be-

33 lief (1) the design is original and was created by the author or authors

34 named in the application; (2) the design has not previously been regis-

35 tered on behalf of the applicant or his predecessor in title; (3) the de-

36 sign has been made public as provided in section 304(b); and (4) the

37 applicant is the person entitled to protection and to registration under

38 this title. If the design has been made public with the design notice

39 prescribed in section 306, the statement shall also describe the exact

40 form and position of the design notice.
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1 (e) Error in any statement or assertion as to the utility of the article

2 named in the application, the design of which is sought to be regis-

3 tered, shall not affect the protection secured under this title.

4 (f) Errors in omitting a joint author or in naming an alleged joint

5 author shall not affect the validity of the registration, or the actual

6 ownership or the protection of the design: Provided, That the name of

7 one individual who was in fact an author is stated in the application.

8 Where the design was made within the regular scope of the author's

9 employment and individual authorship of the design is difficult or im-

10 possible to ascribe and the application so states, the name and address

11 of the employer for whom the design was made may be stated instead

12 of that of the individual author.

13 (g) The application for registration shall be accompanied by two

14 copies of a drawing or other pictorial representation of the useful

15 article having one or more views, adequate to show the design, in a

16 form and style suitable for reproduction, which shall be deemed a

17 part of the application.

18 (h) Related useful articles having common design features may be

19 included in the same application under such conditions as may be pre-

20 scribed by the Administrator.

· 21 BENEFTT OF EARLIER FILING DATE IN FOREIGN COUNTRY

22 SEc. 310. An application for registration of a design filed in this

23 country by any person who has, or whose legal representative or pred-

24 ecessor or successor in title has previously regularly filed an applica-

25 tion for registration of the same design in a foreign country which af-

26 fords similar privileges in the case of applications filed in the United

27 States or to citizens of the United States shall have the same effect

28 as if filed in this country on the date on which the application was

29 first filed in any such foreign country, if the application in this country

30 is filed within six months from the earliest date on which any such

31 foreign application was filed.

32 OATHS AND ACKNOWLEDGMENTS

33 SEC. 311. Oaths and acknowledgments required by this title may be

34 made before any person in the United States authorized by law to

35 administer oaths, or, when made in a foreign country, before any

36 diplomatic or consular officer of the United States authorized to ad-

37 minister oaths, or before any official authorized to administer oaths in

38 the foreign country concerned, whose authority shall be proved by a

39 certificate of a diplomatic or consular officer of the United States, and
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I shall be valid if they comply with the laws of the state or country

2 where made.

3 EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATION

4 SEc. 312. (a) Upon the filing of an application for registration in

5 proper form as provided in section 309, and upon payment of the fee

6 provided in section 315, the Administrator shall determine whether

7 or not the application relates to a design which on its face appears to

R be subject to protection under this title, and if so, he shall register the

9 design. Registration under this subsection shall be announced by

10 publication.

11 (;b) If, in his judgment, the application for registration relates to

12 a design which on its face is not subject to protection under this title,

13 the Administrator shall send the applicant a notice of his refusal to

14 register and the grounds therefor. Within three months from the date

15 the notice of refusal is sent, the applicant may request, in writing, re-

16 consideration of his application. After consideration of such a request,

17 the Administrator shall either register the design or send the applicant

18 a notice of his final refusal to register.

19 (c) Any person who believes he is or will be damaged by a registra-

20 tion under this title may, upon payment of the prescribed fee, apply

21 to the Administrator at any time to cancel the registration on the

22 ground that the design is not subject to protection under the provisions

23 of this title, stating the reasons therefor. Upon receipt of an applica-

24 tion for cancellation, the Administrator shall send the proprietor of

25 the design, as shown in the records of the Office of the Administrator, a

26 notice of said application, and the proprietor shall have a period of

27 three months from the date such notice was mailed in which to present

28 arguments in support of the validity of the registration. It shall also

29 be within the authority of the Administrator to establish, by regula-

30 tion, conditions under which the opposing parties may appear and be

31 heard in support of their arguments. If, after the periods provided for

32 the presentation of arguments have expired, the Administrator deter-

33 mines that the applicant for cancellation has established that the de-

34 sign is not subject to protection under the provisions of this title, he

35 shall order the registration stricken from the record. Cancellation

36 under this subsection shall be announced by publication, and notice of

37 the Administrator's final determination with respect to any application

38 for cancellation shall be sent to the applicant and to the proprietor

39 of record.
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1 (d) Remedy against a final adverse determination under subpara-

2 graphs (b) and (c) above may be had by means of a civil action

3 against the Administrator pursuant to the provision of section 1361 of

4 title 28, United States Code, if commenced within such time after such

5 decision, not less than 60 days, as the Administrator appoints.

6 (e) When a design has been registered under this section, the lack

7 of utility of any article in which it has been embodied shall be no

8 defense to an infringement action under section 320, and no ground

9 for cancellation under subsection (c) of this section or under sec-

10 tion 323.

11 CERTIFICATION OF REGISTRATION

12 SEC. 313. Certificates of registration shall be issued in the name of

13 the United States under the seal of the Office of the Administrator and

14 shall be recorded in the official records of that Office. The certificate

15 shall state the name of the useful article, the date of filing of the appli-

16 cation, the date on which the design was first made public as provided

17 in section 304 (b) or any earlier date as set forth in section 305 (b), and

18 shall contain a reproduction of the drawing or other pictorial repre-

19 sentation showing the design. Where a description of the salient fea-

20 tures of the design appears in the application, this description shall

21 also appear in the certificate. A renewal certificate shall contain the

22 date of renewal registration in addition to the foregoing. A certificate

23 of initial or renewal registration shall be admitted in any court as

24 prima facie evidence of the facts stated therein.

25 PUBLICATION OF ANNOUNCEMENTS AND INDEXES

26 SEC. 314. (a) The Administrator shall publish lists and indexes of

27 registered designs and cancellations thereof and may also publish the

28 drawing or other pictorial representations of registered designs for

29 sale or other distribution.

30 (b) The Administrator shall establish and maintain a file of the

31 drawings or other pictorial representations of registered designs,

32 which file shall be available for use by the public under such condi-

33 tions as the Administrator may prescribe.

34 FEES

35 SEC. 315. (a) There shall be paid to the Administrator the follow-

36 ing fees:

37 (1) On filing each application for registration or for renewal of

38 registration of a design, $15.

39 (2) For each additional related article included in one application,
40 $10.
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1 (3) For recording assignment, $3 for the first six pages, and for

2 each additional two pages or less, $1.

8 (4) For a certificate of correction of an error not the fault of the

4 Office, $10.

5 (5) For certification of copies or records, $1.

6 (6) On filing each application for cancellation of a registration,

7 $15.

8 (b) The Administrator may establish charges for materials or serv-

9 ices furnished by the Office, not specified above, reasonably related to

10 the cost thereof.

11 REGULATIAONS

12 SEC., 316. The Administrator may establish regulations not incon-

13 sistent with law for the administration of this title.

14 COPIES OF RECORDS

15 SEC. 317. Upon payment of the prescribed fee, any person may

16 obtain a certified copy of any official record of the Office of the Admin-

17 istrator, which copy shall be admissible in evidence with the same effect

18 as the original.

19 CORRECTION OF ERRORS IN CERTIFICATES

20 SEC. 318. The Administrator may correct any error in a registration

21 incurred through the fault of the Office, or, upon payment of the re-

22 quired fee, any error of a clerical or typographical nature not the fault

23 of the Office occurring in good faith, by a certificate of correction under

24 seal. Such registration, together with the certificate, shall thereafter

25 have the same effect as if the same had been originally issued in such

26 corrected form.

27 OWNERSHIP AND TRANSFER

28 SEC. 319. (a) The property right in a design subject to protection

29 under this title shall vest in the author, the legal representatives of a

30 deceased author or of one under legal incapacity, the employer for

31 whom the author created the design in the case of a design made

32 within the regular scope of the author's employment, or a person to

33 whom the rights of the author or of such employer have been trans-

34 ferred. The person or persons in whom the property right is vested

35 shall be considered the proprietor of the design.

36 (b) The property right in a registered design, or a design for which

37 an application for registration has been or may be filed, may be as-

38 signed, granted, conveyed, or mortgaged by an instrument in writing,

39 signed by the proprietor, or may be bequeathed by will.



1 (c) An acknowledgement as provided in section 311 shall be prima

2 facie evidence of the execution of an assignment, grant, conveyance,

8 or mortgage.

4 (d) An assignment, grant, conveyance, or mortgage shall be void

5 as against any subsequent purchaser or mortgage for a valuable con-

6 sideration, without notice, unless it is recorded in the Office of the

7 Administrator within three months from its date of execution or prior

8 to the date of such subsequent purchase or mortgage.

9 REMEDY FOR INFRINGEMENT

10 SEE. 320. (a) The proprietor of a design shall have remedy for in-

11 fringement by civil action instituted after issuance of a certificate of

12 registration of the design.

13 (b) The proprietor of a design may have judicial review of a final

14 refusal of the Administrator to register the design, by a civil action

15 brought as for infringement if commenced within the time specified

16 in section 312 (d), and shall have remedy for infringement by the same

17 action if the court adjudges the design subject to protection under this

18 title: Provided, That (1) he has previously duly filed and duly pros-

19 ecuted to such final refusal an application in proper form for regis-

20 tration of the designs, and (2) he causes a copy of the complaint in

21 action to be delivered to the Administrator within ten days after the

22 commencement of the action, and (3) the defendant has committed acts

23 in respect to the design which would constitute infringement with

24 respect to a design protected under this title.

25 INJUNCTION

26 SEC. 321. The several courts having jurisdiction of actions under

27 this title may grant injunctions in accordance with the principles of

28 equity to prevent infringement, including in their discretion, prompt

29 relief by temporary restraining orders and preliminary injunctions.

30 RECOVERY FOR INFRINGEMENT, AND 60 FORTH

31 SEC. 322. (a) Upon finding for the claimant the court shall award

32 him damages adequate to compensate for the infringement, but in

33 no event less than the reasonable value the court shall assess them.

34 In either event the court may increase the damages to such amount,

35 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

36 court shall appear to be just. The damages awarded in any of the

37 above circumstances shall constitute compensation and not a penalty.

38 The court may receive expert testimony as an aid to the determination

39 of damages.



1 (b) No recovery under paragraph (a) shall be had for any infringe-

2 ment committed more than three years prior to the filing of the

3 complaint.

4 (c) The court may award reasonable attorney's fees to the prevail-

5 ing party. The court may also award other expenses of suit to a

6 defendant prevailing in an action brought under section 320(b).

7 (d) The court may order that all infringing articles, and any plates,

8 molds, patterns, models, or other means specifically adapted for mak-

9 ing the same be delivered up for destruction or other disposition as

10 the court may direct.

11 POWER OF COURT OVER REGISTRATION

12 SEC. 323. In any 'action involving a design for which protection is

13 sought under this title, the court when appropriate may order registra-

14 tion of a design or the cancellation of a registration. Any such order

15 shall be certified by the court to the Administrator, who shall make

16 appropriate entry upon the records of his Office.

17 LIABILITY FOR ACTION ON REGISTRATION FRAUDULENTLY OBTAINED

18 SEC. 324. Any person who shall bring an action for infringement

:19 knowing that registration of the design was obtained by a false or

20 fraudulent representation materially affecting the rights under this

21 title, shall be liable in the sum of $1,000, or such part thereof 'as the

22 court may determine, as compensation to the defendant, to be charged

23 against the plaintiff and paid to the defendant, in addition to such

24 costs and attorney's fees of the defendant as may be assessed 'by the

25 court.

26 PENALTY FOR FALSE MARRING

27 SEC. 325. (a) Whoever, for the purpose of deceiving the public,

28 marks upon, or applies to, or uses in advertising in connection with any

29 article made, used, distributed, or sold by him, the design of which

30 is not protected under this title, a design notice as specified in section

31 306 or any other words or symbols importing that the design is pro-

32 tected under this title, knowing that the design is not so protected,

33 shall be fined not more than $500 for every such offense.

34 (b) Any person may sue for the penalty, in which event, one-half

35 shall go to the person suing and the other to the use of the United

36 States.

37 PENALTY FOR FALSE REPRESENTATION

38 SEC. 326. Whoever knowingly makes a false representation mate-

39 rially affecting the rights obtainable under this title for the purpose

40 of obtaining registration of a design under this title shall be fined
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1 not less than $500 and not more than $1,000, and any rights or privi-

2 leges he may have in the design under this title shall be forfeited.

3 RELATION TO COPYRIGHT LAW

4 SEC. 327. (a) Nothing in this title shall affect any right or remedy

5 now or hereafter held by any person under title I of this Act.

6 (b) When a pictorial, graphic, or sculptural work in which copy-

7 right subsists under title I of this Act is utilized in an original orna-

8 mental design of a useful article, by the copyright proprietor or under

9 an express license from him, the design shall be eligible for protection

10 under the provisions of this title.

11 RELATION TO PATENT LAW

12 SEC. 328. (a) Nothing in this title shall affect any right or remedy

13 available to or held by any person under title 35 of the United States

14 Code.

15 (b) The issuance of a design patent for an ornamental design for

16 an article of manufacture under said title 35 shall terminate any pro-

17 tection of the design under this title.

18 COMMON LAW AND OTHER RIGHTS UNAFFECTED

19 SEC. 329. Nothing in this title shall annul or limit (1) common law

20 or other rights or remedies, if any, available to or held by any person

21 with respect to a design which has not been made public as provided

22 in section 304(b), or (2) any trademark right or right to be protected

23 against unfair competition.

24 ADMINISTRATOR

25 SEC. 330. The Administrator and Office of the Administrator re-

26 ferred to in this title shall be such officer and office as the President

27 may designate.

28 SEVERABILITY CLAUSE

29 SEC. 331. If any provision of this title or the application of such

30 provision to any person or circumstance is held invalid, the remainder

31 of the title or the application to other persons or circumstances shall

32 not be affected thereby.

33 AMENDMENT OF OTHER STATUTES

34 SEC. 332. (a) Subdivision a(2) of section 70 of the Bankruptcy

35 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

36 by inserting "designs," after "patent rights,'? and "design registra-

37 tion," after "application for patent,".

38 (b) Title 28 of the United States Code is amended-
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1 (1) by inserting "designs," after "patents," in the first sentence

2 of section 1338 (a);

3 (2) by inserting ", design," after "patent" in the second sen-

4 tence of section 1338 (a);

5 (3) by inserting "design," after "copyright," in section 1338

6 (b);

7 (4) by inserting "and register designs" after "copyrights" in

8 section 1440; and

9 (5) by revising section 1498 (a) to read as follows:

10 "(a) Whenever a registered design or invention is used or manu-

11 factured by or for the United States without license of the owner

12 thereof or lawful right to use or manufacture the same, the owner's

13 remedy shall be by action against the United States in the Court of

14 Claims for the recovery of his reasonable and entire compensation

15 for such use and manufacture.

16 "For the purposes of this section, the use or manufacture of a

17 registered design or an invention described in and covered by a patent

18 of the United States by a contractor, a subcontractor, or any person,

19 firm, or corporation for the Government and with the authorization

20 or consent of the Government, shall be construed as use or manufac-

21 ture for the United States.

22 "The court shall not award compensation under this section if

23 the claim is based on the use or manufacture by or for the United

24 States of any article owned, leased, used by, or in the possession of

25 the United States, prior to, in the case of an invention, July 1, 1918,

26 and in the case of a registered design, July 1, 1976.

27 "A Government employee shall have the right to bring suit agan:rst

28 the Government under this section except where he was in a position

29 to order, influence, or induce use of the registered design or invention

30 by the Government. This section shall not confer a right of action on

31 any registrant or patentee or any assignee of such registrant or pat-

32 entee with respect to any design created by or invention discovered or

33 invented by a person while in the employment or service of the United

34 States, where the design or invention was related to the official func-

35 tions of the employee, in cases in which such functions included

36 research and development, or in the making of which Government

37 time, materials, or facilities were used."

38 TIME OF TAKING EFFECT

39 SEC. 333. This title shall take effect one year after enactment of this

40 Act.
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1 NO RETROACTIVE EFFECT

2 SEC. 334. Protection under this title shall not be available for any

3 design that 'has been made public as provided in section 304(b) prior

4 to the effective date of this title.

5 SHORT TITLE

6 SEC. 335. This title may be cited as "The Design Protection Act of

7 1973".

Passed the Senate September 9, 1974.

Attest: FRANCIS R. VALEO,

Secretary.


